The Requirements of House Bill 1260 for State Agencies
Bureau of Administration

April 27, 2009

I.   Basic Guidelines
1. A competitive environment results in a better deal for the taxpayers.

2. Fairness dictates that any qualified vendor should have an opportunity at state business.

3. The process should be as open and transparent as possible.

4. When in doubt do an RFP.

5. Avoid gamesmanship.
6. Ultimately, the agency still retains complete discretion as to whom you award the contract to.

7. Each department and agency will have to answer for their decisions.

II.   Definitions

      Section 1.  For the purposes of this Act, the term, professional services, means services arising out of a vocation, calling, occupation, or employment involving specialized knowledge, labor, or skill, and the labor or skill involved is predominantly mental or intellectual, rather than physical or manual.
(Note:  Don’t confuse professional services with purchasing a “product”)

      Section 2.  For the purposes of this Act, the term, request for proposals, means the document or publication whereby a state agency solicits proposals for a professional services contract.

III.  When do we have to do an RFP?
     Section 3.  No agency of the state may award or renew a contract for professional services exceeding fifty thousand dollars without complying with the procedures set forth in this Act. Any agency seeking such professional services shall issue a request for proposals. The agency shall publish any request for proposals issued pursuant to this section on the electronic procurement system maintained by the Bureau of Administration. The request for proposals shall include the procedures for the solicitation and award of the contract.


Scenario 1:  What if we have a contract in place before July 1, 2009?

Article 6 § 12, of the South Dakota Constitution provides:   No ex post facto law, or law impairing the obligation of contracts or making any irrevocable grant of privilege, franchise or immunity, shall be passed



Scenario 2:  Contract put into place before July 1, 2009, but has an option for additional year(s) after July 1.

Scenario 3:  New contract after July 1, 2009 after RFP, can we have option years?
IV.   What is required when we do an RFP?

     Section 4. The request for proposals shall state the relative importance of evaluation criteria to be used in the ranking of prospective contractors. The agency shall include the following evaluation criteria in any request for proposals:


             (1)    Specialized expertise, capabilities, and technical competence as demonstrated by the proposed approach and methodology to meet the project requirements; 



             (2)    Resources available to perform the work, including any specialized services, within the specified time limits for the project;


             (3)    Record of past performance, including price and cost data from previous projects, quality of work, ability to meet schedules, cost control, and contract administration;


             (4)    Availability to the project locale;


             (5)    Familiarity with the project locale;


             (6)    Proposed project management techniques; and


             (7)    Ability and proven history in handling special project constraints.


     Section 5.      The agency and the highest ranked contractor shall mutually discuss and refine the scope of services for the project and shall negotiate terms, including compensation and performance schedule. The compensation level paid shall be reasonable and fair to the agency, as determined by the agency. If the agency and the highest ranked contractor are unable for any reason to negotiate a contract at a compensation level that is reasonable and fair to the agency, the agency shall, either orally or in writing, terminate negotiations with the contractor. The agency may then negotiate with the next highest ranked contractor. The negotiation process may continue through successive contractors, according to agency ranking, until an agreement is reached or the agency terminates the contracting process.


     Section 6.      A register of proposals shall be prepared and maintained by any state agency issuing a request for proposals for a professional service contract. The register shall contain the names of any person whose qualifications were considered and the name of the person that was awarded the contract. Any professional service contract and the documentation which was the basis for the contract shall be public except for proprietary information which shall remain confidential. The qualifications and any other documentation of any person not issued a contract shall remain confidential.
V.  Exemptions from the RFP requirement


     Section 7.   The provisions of this Act do not apply to contracts issued for:


             (1)    Services of such a unique nature that the contractor selected is clearly and justifiably the only practicable source to provide the service. Determination that the contractor selected is justifiably the sole source is based on either the uniqueness of the service or sole availability at the location required;


             (2)    Emergency services necessary to meet an urgent or unexpected requirement or when health and public safety or the conservation of public resources is at risk;    


(Note:  Your lack of diligence is NOT an emergency)


             (3)    Services subject to federal law, regulation, or policy or state statute, under which a state agency is required to use a different selection process or to contract with an identified contractor or type of contractor;


             (4)    Services for professional legal services and services of expert witnesses, hearing officers, or administrative law judges retained by state agencies for administrative or court proceedings;


             (5)    Services involving state or federal financial assistance passed through by a state agency to a political subdivision;


             (6)    Medical services and home and community-based services;


             (7)    Services to be performed for a state agency by another state or local government agency or contracts made by a state agency with a local government agency for the direct provision of services to the public; or


             (8)    Services to be provided by entertainers for the state fair and other events.


     Section 8.  Notwithstanding any other provisions of law, an agency that is required to issue a decision in a contested case proceeding in one year or less may increase its statutory deadline for issuing the agency decision by sixty days if the agency seeks to enter into a professional services contract covered by this Act. 
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