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4.5  COMPETITIVE PROPOSALS (REQUEST FOR PROPOSALS)
4.5.1  Solicitation & Receipt of Proposals

	REQUIREMENT

	Requests for proposals shall be publicized. 



Proposals will be solicited from an adequate number of qualified sources. 
  You shall make award only to responsible contractors possessing the ability to perform successfully under the 

	terms and conditions of a proposed agreement.  Consideration shall be given to such matters as contractor integrity, compliance with public policy, record of past performance, and financial and technical resources. 

Awards will be made to the responsible firm whose proposal is most advantageous to the grantee's program with price and other factors considered. 

In architectural and engineering services procurements, grantees shall use competitive proposal procedures based on the Brooks Act, which requires selection based on qualifications and excludes price as an evaluation factor provided the price is fair and reasonable. (See Section 6.5 – Architect-Engineering Services.) 



DISCUSSION
A request for proposals typically includes all of the elements of an invitation for bids, and in addition shall contain the evaluation factors and their relative importance, e.g., by stating that the factors are listed in declining order of importance.  The request can specify the information needed to perform the evaluation, and may require that cost/price information be physically separated so that the technical evaluation can be performed separately from price evaluation.  RFPs are typically publicized in newspapers and/or trade journals, and are issued to qualified mailing lists maintained in a manner similar to IFB lists.  (See Section 4.3.2.2, "Solicitation Mailing List")  

Purpose
The required feature that principally distinguishes an RFP from an IFB is the listing of evaluation factors.  These factors typically include not only responsibility factors (such as financial, human, and physical capacity to perform), but also technical factors (such as the degree to which the proposer is expected, based on information submitted and available, to achieve the performance objectives, to provide the quality expected, and on the relative qualifications of the proposer's personnel).  Many RFPs go beyond listing these factors in order of importance, and also describe the evaluation process in detail, listing weights for each factor, illustrating the scoring method, and specifying the procedure for weighing price into the selection.  

The purposes for disclosing the evaluation process are so that:

· offerors can more accurately respond to your needs rather than solely rely on the technical specifications alone;

· proposers will be able to clearly present the information you need to conduct your evaluation; and

· the appearance of favoritism or unethical practice in offeror selection will be diminished. 

The competitive proposal process involves a subjective evaluation process and discussions that are typically confidential.  Public acceptance and acceptance by disappointed offerors might be less than in the case of sealed bids, if the evaluation and selection process is not well documented and disclosed in advance.

Best Practices
Evaluation and Award ‑ The following is a listing of elements commonly found in the competitive proposal method of procurement.

· Both a technical and cost proposal are requested so that they may be evaluated, frequently by separate staff.  Where the appearance of technical objectivity is important, it is a better practice to initially evaluate the technical proposals without knowledge of costs, so that an objective and impartial evaluation can be obtained.

· The evaluation factors to be considered in the award are identified in the RFP along with the relative importance of each.  While this requires only the ranking of the factors without quantifying the importance or describing the process for applying the factors to proposals, some agencies disclose their selection process in detail.

· Disclosure Disadvantages.  Disclosing the specific weights and scoring processes may encourage proposers to distort their proposals, and may strengthen the disappointed proposer's attack on the agency decision;

· Disclosure Advantages.  The full description of the process guides proposers in understanding your needs, bolsters the objectivity of your evaluation team, encourages candor from the proposers during negotiations, and encourages competition through the perception of fair treatment.

· Many standard RFPs notify prospective offerors that award may be made on the basis of initial proposals submitted without any negotiations or discussions.  The implication is clearly, that the initial proposal should be their best effort.

Proposal Guarantee ‑ Although performance bonds are often appropriate and required by RFPs, the use of a proposal guarantee is less common than bid guarantee.  Because the proposers generally have unavoidable opportunity during negotiations to render their proposals unacceptable, part of the purpose of bid guarantees cannot be achieved in the case of proposals. (See Section 4.3.3.3.2, "Bid Guarantee" and Section 8.2.1, "Performance Bonds.")  However, if it is particularly important that the initial proposals be firm commitments by the offerors, that frivolous proposals not be submitted, or that proposers be able to provide performance bonds, then a proposal guarantee in the form of a cashier's check, letter of credit, or approved bond may be cost effective. 

4.5.2  Evaluation of Proposals

	REQUIREMENT

	FTA Circular 4220.1E, paragraph 9.d, requires the following when procuring by competitive proposals:

d.
Procurement By Competitive Proposal/Request for Proposals (RFP). . . . If this procurement method is used the following requirements apply:


(1)
Requests for proposals will be publicized.  All evaluation factors will be identified along with their relative importance; 



(2)
Proposals will be solicited from an adequate number of qualified sources; 


(3)
Grantees will have a method in place for conducting technical evaluations of      the proposals received and for selecting awardees;


(4)
Awards will be made to the responsible firm whose proposal is most advantageous to the grantee's program with price and other factors considered; and


(5)
In determining which proposal is most advantageous, grantees may award (if consistent with State law) to the proposer whose proposals offer the greatest business value to the Agency based upon an analysis of a tradeoff of qualitative technical factors and price/cost to derive which proposal represents the “best value” to the Procuring Agency as defined in Section 6, Definitions.  If the grantee elects to use the best value selection method as the basis for award, 

 


	however, the solicitation must contain language which establishes that an award will be made on a “best value” basis. 
 

In architectural and engineering services procurements, grantees shall use competitive proposal procedures based on the Brooks Act, which requires selection based on qualifications and excludes price as an evaluation factor provided the price is fair and reasonable.  (See Section 6.5 – Architect-Engineering Services.) 



DISCUSSION

FTA Circular 4220.1E – The most recent edition of the FTA Procurement Circular added an item (5) in paragraph 9.d. -Procurement By Competitive Proposals/Request for Proposals (RFP) in order to recognize the concept of best value in evaluating offerors’ proposals and selecting successful contractors in negotiated procurements.  The FTA Circular, paragraph 6.g, defines best value in these terms:

Best Value: A selection process in which proposals contain both price and qualitative components, and award is based upon a combination of price and qualitative considerations.  Qualitative considerations may include technical design, technical approach, quality of proposed personnel, and/or management plan.  The award selection is based upon consideration of a combination of technical and price factors to 
determine (or derive) the offer deemed most advantageous and of the greatest value to the procuring agency. 
 

For purposes of this discussion, it may be helpful to distinguish the concept of “best value” selections from the more traditional practice of identifying the lowest price, technically acceptable proposal (although that too actually represents what the grantee feels will be the “best value” selection given the nature of the requirements it is procuring).  Both approaches will require technical evaluations and price analysis, and both will require the solicitation to clearly inform the prospective offerors of how the selection decision will be made: 

· Best value - requires tradeoffs between price and non-price factors to select the best overall value to the grantee.

· Lowest price technically acceptable proposal - requires selection of the lowest price proposal meeting the minimum RFP requirements.

The FAR Background - The concept of “best value” owes its origin to acquisition reforms espoused in the Clinton-Gore administration’s “Report of the National Performance Review: Creating a Government That Works Better and Costs Less.”  In that report, it was recommended that Federal acquisition regulations should be revised and restated with a major objective being (among others) a  “ . . . shift to a new emphasis on choosing best value products.” 
  That reform objective was eventually translated into a completely re-written Federal Acquisition Regulation (FAR) Part 15 – Contracting By Negotiation.  
 Now the FAR makes best value the one stated objective of every negotiated procurement:

15.302 – Source Selection Objective: The objective of source selection is to select the proposal that represents the best value.

Best Practices

The Federal Approach

The FAR describes a “best value continuum” in negotiated procurements where agencies are free to use any one of a combination of source selection approaches. For example, in acquisitions where the requirement is clearly definable and the risks of unsuccessful performance are small, cost or price may play a dominant role in source selection; i.e., the selection may be based on the lowest price technically acceptable proposal. 
  Where, however, the agency’s requirement is less definitive, or where there is development work, or greater performance risk, then the less important price will be and the more important will be technical or past performance considerations in the source selection. 

The FAR goes on to describe both the tradeoff process that is used when selecting a proposal other than the lowest price technically acceptable proposal, as well as the process to be used when the lowest price technically acceptable proposal method is appropriate.  Several important principles may be noted from the FAR guidance on source selection that grantees should consider in their own acquisitions:

1. Best value selection methodology affords the agency an opportunity to structure the source selection process in a way that is suitable for the nature of the agency’s requirement.  No longer is the emphasis on defining one’s “minimum needs,” with its corollary selection process of choosing the lowest price technically acceptable proposal.  While that approach will probably be the one most often used by grantees, agencies are now encouraged to structure selection procedures based on the realities of their requirements, and they are not expected to force-fit all acquisitions into a lowest-price-technically-acceptable-proposal mold when that may result in unacceptable performance risks or preclude the agency from selecting products that are a better value to them than the lowest price products or services.

2. When the agency decides that its requirements are sufficiently defined to use the lowest price technically acceptable selection process, the evaluation factors that establish the requirements of acceptability must be stated in the solicitation.  Solicitations must specify that award will be made on the basis of the lowest evaluated price of proposals meeting or exceeding the acceptability standards for non-price factors.

3. When the agency decides that its requirements are not defined with sufficient precision, or where there are performance risks, so that selection of the lowest priced proposal is not in the best interests of the agency, then a tradeoff process should be used to select the best value proposal.  In this case the importance of the non-price evaluation factors that will affect the contract award must be stated in the solicitation. The Federal approach in the solicitation is to state whether all evaluation factors other than price, when combined, are significantly more important than, approximately equal to, or significantly less important than price.  This permits the agency to make tradeoffs between price and technical merit.  It also permits the offerors to know what is important to the agency - whether to focus on higher quality at the expense of cost, or lower cost at the expense of quality. It is not necessary to publish the specific weights (numerically) of the individual evaluation factors, only their relative importance (i.e., conceptually or adjectivally).  Some Federal agencies have found through practice that the approach which gives the greatest degree of flexibility in selecting the best value proposal is to place equal weight on the price and technical factors.  This then allows a choice in either direction as circumstances warrant.

4. It is important to note that the perceived benefits of the higher priced proposal must merit the additional cost, and the rationale for tradeoffs must be documented in the file.  It is not sufficient to say in the file that company X received a higher total score than company Y, and therefore deserves the award.  Scores, without substantive explanations of the relative strengths and weaknesses of the competitive proposals, including the perceived benefits to the agency, are an insufficient basis for paying a higher price.  The file must explain why company X represents the best value to the agency.  The necessity of documenting the specific reasons why proposal A offers a better value to the grantee than proposal B is why a mathematically driven selection decision is not appropriate.

Proposal Evaluation Mechanics

There are many different methods of conducting proposal evaluations to determine best value, and many opinions as to which is the best approach.  Grantees may employ any rating method or combination of methods, including: color or adjectival ratings, numerical weights and ordinal rankings.  Whatever the method, the important thing is that a statement of the relative strengths, deficiencies, significant weaknesses, and risks supporting the evaluation ratings be documented in the contract file. 

Some agencies have employed a quantitative approach of assigning scores to both technical and cost proposals, thereby compelling a source selection that is basically mathematically derived.  Proponents of this method usually argue it is the most “objective,” and therefore the fairest, approach to determining a winner.  On closer examination, however, all approaches are to one degree or another, subjective.  The decision regarding what score to assign any given factor is subjective, and any formulas employed after the initial scoring cannot make the process an “objective” one.  Further, grantees must be allowed the flexibility of making sound, factually based decisions that are in their agency’s best interests.  Any approach that assigns a predetermined numerical weight to price, and then seeks to “score” price proposals and factor that score into a final overall numerical grade to automatically determine contract award, is a mistake.  Rather, agencies should evaluate the prices offered but not score the price proposals.  Prices should be evaluated and brought along side the technical proposal scores in order to make the necessary tradeoff decisions as to which proposal represents the best overall value to the agency.  Agencies should carefully consider the technical merits of the competitors and the price differentials to see if a higher price proposal warrants the award based on the benefits it offers to the agency as compared to a lower price proposal.  This is a subjective decision-making, tradeoff process.

The difficulties in trying to assign a predetermined weight to price and then scoring price proposals is that no one is smart enough to predict in advance how much more should be paid for certain incremental improvements in technical scores or rankings (depending on what scoring method is used).  For example, no one can predict the nature of what will be offered in the technical proposals until those proposals are opened and evaluated.  Only then can the nature of what is offered be ascertained and the value of the different approaches proposed be measured.  It is against the actual technical offers made that the prices must be compared in a tradeoff process. Agencies cannot predict in advance whether a rating of “Excellent” for a technical proposal will be worth X$ more that a rating of “Good,” or whether a score of 95 is worth considerably more or only marginally more than a score of 87.   It is what is underneath the “Excellent” and the “Good” ratings, or what has caused a score of 95 vs. a score of 87, that is critical.  The goal is to determine if more dollars should be paid to buy the improvement, and equally important, how many more dollars those improvements are perceived to be worth.  It could well be that the improvements reflected in the higher ratings are worth little in terms of perceived benefits to the agency.  In this case the grantee does not want to get “locked in” to a mathematically derived source selection decision.  This may very well happen when price has been assigned a numerical score and the selection is based on a mathematical formula instead of a well-reasoned analysis of the relative benefits of the competing proposals. 

Some agencies have recognized the pitfalls of using arithmetic schemes to make source selection decisions.  They have opted to not use numerical scores to evaluate technical proposals and they have gone to adjective ratings instead; e.g., “Acceptable,”  “Very Good,” and “Excellent.”  They have also heavily emphasized the need for substantive narrative explanations of the reasons for the adjective ratings, and the Source Selection Official then focuses on the narrative explanations in determining if it is in the agency’s best interest to pay a higher price for the technical improvements being offered.  In this scenario price is evaluated and considered alongside technical merit in a tradeoff fashion using good business judgment to choose the proposal that represents the best value to the agency.

Proposal Evaluation Criteria

The solicitation will be more easily planned and developed, the criteria will be more accurately listed and ranked, and the evaluation process will be smoother and more objective if the evaluation process is thoroughly planned in advance.  The evaluation process begins with the identification of the criteria that will be most meaningful in assessing the relative advantage of the proposals to your agency.   You will generally include:

1.
Past Performance – The solicitation should advise offerors of your approach in evaluating past performance, including evaluating offerors that have no relevant performance history, and should also advise offerors to identify past relevant contracts for efforts similar to your requirement.  The solicitation should also allow offerors to provide information on problems encountered on the identified contracts and corrective measures taken.  This evaluation should also consider the past performance of key personnel and subcontractors that will perform major or critical aspects of the work.  This evaluation of past performance, as one indicator of an offeror’s ability to perform the contract successfully, is separate from the responsibility determination discussed in Section 5.1.

2.
Technical Criteria – Technical factors regarding the specific methods, designs, and systems proposed to be used by the offeror will be considered and they must be tailored to the specific requirements of your solicitation.  These factors must represent the key technical areas of importance that you intend to consider in the source selection decision.  Technical factors should be chosen to support meaningful comparison and discrimination between competing proposals.  If the agency has established minimum standards for determining technical acceptability of proposals, these standards must be clearly set forth in the solicitation.

3.
Key Personnel – An evaluation of key personnel is often suggested when the procurement involves services or requirements where management of the work is a critical factor in determining its success.  Qualifications and experience of key personnel may be an important evaluation factor.  Some agencies have required oral presentations by key personnel during which the agency officials may ask these key personnel relevant questions to determine the depth of their knowledge in critical areas.

4.
Cost or Price – Cost or price must be considered in every procurement, even those for professional services (e.g., legal, accounting, etc.), unless the services are those defined by Federal statutes as requiring a qualifications-based selection. 
  Competition normally establishes price reasonableness.  Therefore, when contracting on a fixed price basis, comparison of the proposed prices will normally satisfy the requirement to perform a price analysis and no cost analysis will be necessary.  

If the contract is to be a cost reimbursement one, then a cost realism analysis should be performed to determine what the grantee should realistically expect to pay for the proposed effort.  Grantees should never simply accept at face value the total estimated cost in the proposal and base a selection decision on the proposed amount since many offerors tend to understate the estimated cost in hopes of winning the contract as the “low bidder.”  A cost realism analysis would use each offeror’s specific labor and overhead rates as estimating factors (assuming they are not understated) and the agency’s own estimates for labor hours, 

travel, materials, etc.  The award decision would be made with the cost realism analysis in mind.

5.
Relative Importance of Price and Non-Price Factors - The solicitation must advise offerors if the selection is to be made on a “best value” basis.  And as already noted, the solicitation must also advise offerors if price is approximately equal to, less than, or greater in importance than the technical evaluation factors as a whole.

One agency with extensive experience in conducting negotiated procurements uses language in its solicitations that informs offerors of how the agency will select that proposal that is the most advantageous to the agency, which may not necessarily be the highest ranked technically nor the lowest proposed price.  They also inform offerors of how price may become a more important selection factor than technical merit when the technical proposals are evaluated as essentially equal.  Following is the language used:

The Authority will make the award to the responsible Proposer whose proposal is most advantageous to the Authority.  Accordingly, the Authority may not necessarily make an award to the Proposer with the highest technical ranking nor award to the Proposer with the lowest Price Proposal if doing so would not be in the overall best interest of the Authority. . . .

The overall criteria listed below are listed in relative order of importance.  As proposals are considered by the Authority to be more equal in their technical merit, the evaluated cost or price becomes more important so that when technical proposals are evaluated as essentially equal, cost or price may be the deciding factor. 

Evaluation Criteria:


A. Technical Qualifications (With Details)


B. Overall Price



C. Other Relevant Matters (With Details)

4.5.3  Competitive Range
	REQUIREMENT

	Grantees will have a method in place for conducting technical evaluations of the proposals received and for selecting awardees. 

As discussed in this section, "competitive range determination" is a concept that can be used when developing methods for selecting awardees under the competitive proposal method of procurement.


DISCUSSION
At this stage in the competitive proposal procurement, you have received the proposals from interested offerors and have begun the process of evaluation and selection.  Negotiation and the repeated analyses and evaluations required can be very time 
consuming and there is often a wide range of competence or cost‑effectiveness in the initial proposals.  You may not wish to expend this effort on all the proposals for two reasons:

· certain proposals, upon evaluation, may be so much worse than others for price or other reasons, that the possibility of accepting a subsequent offer is so remote as to make negotiations unnecessary; and
· you may have enough proposals so that you can be assured of negotiating the best buy in dealing only with several of the best; negotiating with more would be wasteful of both your resources and the marginal proposers'.

For these reasons, a commonly used technique is to conduct negotiations only with offerors determined to be within the competitive range.  In assessing the competitive range, competition remains an important objective, and the effort in determining the competitive range is to preserve those proposals which stand a reasonable chance of being found acceptable, not to unduly limit competition by eliminating viable proposers.

Purpose
Competitive range is a difficult concept to define in specific terms which would apply to all potential procurements, because professional judgment must be used in establishing the 
competitive range.  Procedures and factors for determining the competitive range may differ from procurement to procurement. 

The competitive range can be determined so that it is: 

· Not used to unfairly eliminate offerors; 

· Based on factors and criteria known to all offerors;

· Applied uniformly to all proposals; and 

· Well documented in the procurement files.

One of your considerations may be that as many offerors as possible be given the opportunity to be considered within the competitive range, so as to attain the goal of full and free competition. Only those offerors whose proposals are determined to be so deficient or so out of line as to preclude meaningful negotiation need be eliminated from the competitive range.  

The competitive range can consist of those offerors whose proposals have a reasonable chance of being selected for award, i.e., are acceptable as submitted or can be made acceptable through modification.  All responsible offerors whose proposals are determined to be within the competitive range would be invited to participate in any oral and/or written discussions.

Best Practices
While it is not possible to identify all of the specific steps and analyses that could be performed in determining which proposals are within the competitive range, the following are provided for consideration in making this determination:

· The determination of which proposals are within the competitive range is usually made by the evaluation team (or procuring official, if there is no evaluation team).

· Competitive range determinations can be made using cost/price, technical and other factors identified in the solicitation.

· Detailed independent estimates prepared by the initiating department or project office can be considered when assessing the cost/price aspects of competitive range.

· The evaluation team's scoring of offerors' technical and management proposals is a logical basis for establishing which proposals are within the competitive range, as is scoring of other evaluation/award criteria specified in the solicitation.  However, you may paint yourself into a corner if you commit to competitive range determinations based on predetermined "cutoff scores."

· Borderline proposals need not automatically be excluded from the competitive range, if they are reasonably susceptible of being made acceptable.  Remember that as a general rule, if there is doubt as to whether a proposal should be in the competitive range, the goal of competition is served by including it.  

· Only those proposals that are judged to be so deficient or so out of line as to preclude further meaningful negotiations need be eliminated from the competitive range.

· Competitive range determinations are significant documents in the procurement file.  This documentation is helpful to serve as a basis for debriefing offerors, and for responding to inquiries and protests.  Many systems notify, in writing, any offerors whose proposals have been eliminated from consideration for award.  Such notification occurs at the earliest practicable time after this determination is made.

· Written and/or oral discussions are usually conducted with all offerors determined to be within the competitive range.

· At the conclusion of discussions with offerors in the competitive range, the procuring official may ask all offerors to submit their best and final offers in writing.  This combines complete fairness for each offeror, with competitive incentive for each to make its best realistic offer.  For a discussion on best and final offers, reference Section 4.5.5.2 “Request for Best and Final Offer.”

4.5.4  Discussions and Clarifications

DEFINITIONS
Negotiation ‑ A procedure that includes the receipt of proposals from offerors, permits bargaining and usually affords offerors an opportunity to revise their offers before award of a contract.

Discussion ‑ Any oral or written communication between a procurement official and a potential offeror (other than communication conducted for the purpose of minor clarification) whether or not initiated by the procurement official, that (1) involves information essential for determining the acceptability of a proposal, or (2) provides the offeror an opportunity to revise or modify its proposal. 

Clarification ‑ A communication with an offeror for the sole purpose of eliminating minor irregularities, informalities, or apparent clerical mistakes in a proposal.
DISCUSSION
You may wish to obtain clarifications from one or more proposers, or hold discussions with all proposers immediately after receipt of proposals.  However, it is also possible to proceed with evaluations and determination of a competitive range as described in the following sections, before discussions are held.  Most typically, the first discussions are oral presentations made by a short list of proposers within a competitive range.  If discussions are held with any proposer at any phase of the procurement, holding discussions with all remaining proposers (not already excluded from the competitive range as described in 

Section 4.5.3, "Competitive Range") will increase the likelihood and the appearance of the most accurate and objective evaluation and negotiation.    
Best Practices
You are not required to conduct discussions with any offeror provided: (1) the solicitation did not commit in advance to discussions or notified all offerors that award might be made without discussion, and (2) the award is in fact made without any written or oral discussion with any proposer.  Normally, however, you will need to conduct discussions.  If this is the case, you will preserve the competitiveness and fairness of your procurement by conducting discussions with all offerors who submitted proposals in the competitive range.  The competitive range is determined on the basis of cost or price and other factors and includes the proposals that have a reasonable chance of being selected for award.  The content and extent of the discussions is a matter of your judgment based on the particular facts of the procurement.

Confidentiality has many advantages during the evaluation process.  The name and number of proposals received is not normally considered a public record and need not usually be released to the competitors or the public at large.  Your control of this information may ease the proposers' competitive tension and allow you to conduct more meaningful negotiations.  Competitive information provided relative to both the technical and cost proposals may include trade secrets protected by statute and can usually be kept confidential during the evaluation process, and, in some instances, after the award of contract.  However, state public information laws and the Federal Freedom of Information Act can also affect your latitude, particularly if there is public interest in the procurement and inquiries are made by non‑competitors.

If you enter negotiations or discussions (as opposed to simple requests for clarification) with one offeror, an automatic impression of unfairness is avoided by entering them with all remaining offerors.  An occasional mistake is to circumvent the process merely by requesting "clarifications" when you are in fact conducting discussions.  If the questions, and the concurrent opportunity to respond, are sufficient to lead an offeror into areas of perceived deficiency in its proposal, discussions have been held.  If discussions are held, what should the content be or how should they start?  Competition and fairness are served by conducting meaningful discussions with offerors. 

This includes advising them of deficiencies in their proposals and affording them the opportunity to satisfy the requirements by the submission of revised proposals.  You are not, however, obligated to afford offerors all‑encompassing discussions, or to discuss every element of a technically acceptable, competitive‑range proposal that has received less than a maximum possible score.  Also, if a proposal is technically unacceptable as submitted and would require major revisions to become acceptable, you are not required to include the proposal in the competitive range for discussion purposes.

Sometimes you may be in the uncomfortable position of having concluded discussions only to discover there is a significant mistake or an aspect the evaluators do not understand in one proposal. Since allowing one bidder to correct its proposal would constitute discussions with that firm, discussions must reopened with all bidders in the competitive range and the must be allowed the opportunity to submit revised proposals.

During discussions with offerors, you may be requested to ask all proposers to submit proposals with an advantageous approach proposed by one of them.  Someone on your team may suggest that a technique used by proposer A would complement proposer B's approach well and could result in an advantageous offer from B.  Also,  after price proposals have been evaluated, someone may suggest that a proposer with a high technical score should be asked if it can meet a price which happens to be the price of a competitor.  Such techniques are considered technical leveling, technical transfusion or auctioning.  The disadvantage of these techniques is that proposers may react adversely.  Because they are concerned about their position relative to their competitors, and want to keep their strengths confidential from their competitors, they may become more secretive in their discussions with you if they sense you may relay their ideas, pricing, or positions to their competitors.  This is not to discourage discussion of price or suggesting major revisions in a proposal, but rather to discourage the disclosure, even indirect, of one proposer's information to another.  They may hold back their strengths and valuable information, waiting for a BAFO.  This can greatly inhibit the negotiation of the most advantageous proposal.

4.5.5  Additional Submissions
4.5.5.1  Request for Revised Proposals
DISCUSSION
The most common tool used by procurement officials in competitive negotiations is a request for a revised proposal.  Typically, the deficiencies of a proposal are listed and explained.  A complete revised proposal, including price (except under the Brooks Act) is requested from each offeror in the competitive range.  Unless explicitly stated otherwise, the revised offer extinguishes the prior offer.  The proposer should identify all changes in the revised offer.  The submission of the revised offers can trigger another round of evaluations, determination of a new competitive range, and discussions.  You may repeat this cycle as many times as necessary to obtain the most advantageous offers.  If you conclude you have obtained the most advantageous offer possible, you may recommend award.
Purpose
The purpose of the request for revised proposals, like the original request for proposals, is to harness the competitiveness and creativity of the proposers to produce the most advantageous proposal for your customers.  You and the proposer may understand only gradually each other's capabilities and constraints.  Each written proposal may raise new questions and new possibilities.  You can elicit the best improvement each time a revised proposal is prepared by listing clearly the deficiencies of the current proposal as you understand it.

Although you expect proposers to respond primarily to your requests in preparing revised offers, you also want to learn how your requests affect other aspects of their proposals.   Based on the format of the proposals and the nature of the changes you are requesting, you may require that revised proposals be submitted in a form that will both easily allow you to identify the changes and also form the basis of a coherent contract, if accepted.

Private parties in bilateral negotiations would probably make counter‑offers to each other to advance the process.  There are disadvantages to your making a counter offer in a competitive proposal procurement.  Not only would a counter‑offer on your part extinguish the proposer's last offer, it would place the proposers (possibly more than one) in the position to accept or reject.  Therefore, counter‑offers are usually not made by procuring agencies.  

4.5.5.2 Request for Best and Final Offer
DEFINITION
A best and final offer (BAFO) can be requested of each offeror in the competitive range at the conclusion of discussions (negotiations) with those offerors.  If an offeror does not respond to your request, your procedures may allow you to consider the most recent offer to be the best and final offer. 

DISCUSSION
As the procuring official, you are now at the stage of your competitive negotiation process where you are ready to receive final offers from the offerors still within the competitive range.  You now ask for a "best and final offer" from those offerors.  If the other offers have no viable chance of being made competitive by this time, then you may request the BAFO from only one proposer; of course there is little competitive pressure under those circumstances.  Upon timely receipt of the BAFO(s) and final evaluation by the agency, you should be in a position to recommend award to a firm or individual in accordance with the terms and conditions of the solicitation.
Purpose
During the course of the evaluation process of the competitive proposal procurement, you have entered into discussions (negotiations) and clarifications 
 with those offerors still in the competitive range. 
  As a result of those discussions, you may have amended some parts of the solicitation and may have asked for revised proposals during the negotiation process.  You now feel that you have completed negotiations and are ready to ask for and then evaluate the offerors' best and final offers.  If you believe there is a significant possibility that even if a BAFO is requested, you will probably want to improve further on the next offers, then you are not ready to request BAFOs and should, instead, request revised offers.  This provides the offerors an opportunity to respond to the requests and to provide their best offer in response to the current solicitation.  

Best Practices
The ability to enter into discussions with offerors in the competitive range is one of the greatest advantages of utilizing the competitive proposal method of procurement.  This process allows offerors to resolve questions and concerns they may have about the commodity or service being procured and the public agency to resolve questions and concerns it may have about the offerors' proposals.  At some point during the negotiation process, a decision is made that all out‑standing issues have been resolved to the satisfaction of the parties involved.  This is the time to formally conclude the discussions by requesting that each offeror remaining in the competitive range submit its best and final offer.  The request normally would include the following elements:

· Specific notice that discussions are concluded;

· Notice that this is the opportunity for the offeror to submit a best and final offer;

· A definite, common cutoff date and time that allows a reasonable opportunity for the preparation and submission of the best and final offer; and

· Notice that the final offer must be received at the place designated by the time and date set in the request and is subject to any provisions dealing with late submissions, modifications and withdrawals of proposals set forth in the solicitation. 

Following receipt of the best and final offers, you will evaluate them in accordance with terms of the solicitation and recommend award in accordance with those terms. 

Request for subsequent best and final offers ‑ It is the preferred practice to only ask for one "best and final offer." Requests for additional best and final offers should be avoided if at all possible. 
  However, additional technical or price/cost‑related issues may surface as a result of the offeror's final submission or other factors that preclude a reasonable justification for contractor selection and award.  If it is clearly in the procuring agency's best interests, discussions may be reopened and the issues resolved.  Again, at the conclusion of the round of discussions, an additional request for best and final offers would be issued to all offerors still within the competitive range.

4.5.6  Award Based on Initial Proposals

	REQUIREMENT

	You shall make award only to responsible contractors possessing the ability to perform successfully under the terms and conditions of a proposed agreement.  Consideration shall be given to such matters as contractor integrity, compliance with public policy, record of past performance, and financial and technical resources. 

Awards will be made to the responsible firm whose proposal is most advantageous to the grantee's program with price and other factors considered. 



You may accept one of the initial proposals if it can be clearly demonstrated that acceptance of the most favorable initial proposal without discussion would result in a fair and reasonable price. Therefore, as a general matter, it is advantageous for solicitations to contain a notice that award may be made without discussion of proposals received, and that proposals should be submitted initially on the most favorable terms possible, from a price and technical standpoint.
You are not required to conduct discussions with any offeror provided: (1) the solicitation did not commit in advance to discussions or notify offerors that award might be made without discussion, and (2) the award is in fact made without any written or oral discussion with any proposer.  This is often the case where the proposal is for services where rates are regulated and the competition is on the basis of service, e.g., certain types of insurance.  If you accept an initial offer, the determination of fair and reasonable price will be an important document in your file.  Normally, however, you will need to conduct discussions.

4.5.7  Withdrawal of Proposal

DEFINITION
Firm offer ‑ A promise to undertake specified obligations in exchange for consideration which promise may be accepted for a specified or implied period of time; a firm offer cannot be withdrawn during the period for which it remains firm.

DISCUSSION
Your solicitation normally states a date and time by which offers must be submitted, and a period following that date during which the offers remain firm.  (See Section 4.3.2.3,   "Solicitation") Competition is best served and unnecessary alternate proposals are avoided by allowing proposers to withdraw or modify their proposals up to the time due.  However, after the due date, the proposals are usually firm and cannot be withdrawn during the validity period.  To ensure the legitimacy of proposals and discourage frivolous proposals, you should have the right to accept an initial proposal without regard to whether the proposer has had second thoughts.

Purpose
As in the case of sealed bids, it is important to the integrity of your procurement that all offers are serious and not submitted for exploratory reasons or to cast a certain light on other offers. Although the negotiation process, in contrast to sealed bidding, reduces the incentive to this sort of gamesmanship, the concern is still valid, particularly where you may wish to accept an initial offer.  It will be important to proceed from offer to offer, eliminating offerors from the competitive range on a firm basis, to ensure that you arrive smoothly at a conclusion.  It is customary, therefore, not permit proposals to be withdrawn after submission.

Best Practices
The terms of your solicitation and your requests for revised offers or BAFOs can state a period during which the offers remain firm.  (See Section 4.3.2.3, "Solicitation")  A good practice is to note this period on the offer form used by proposers to summarize their proposals.  

Solicitations also often state that modifications or withdrawals will be permitted until the time due.  In the case of a revised offer or BAFO, your solicitation can provide that the withdrawal of the offer would result in the continued validity of the most recent offer.

4.5.8  Debriefing Unsuccessful Offerors
DISCUSSION
Proposers excluded from the competitive range or from award may request a debriefing or you may offer to provide a debriefing.  A candid explanation of the process can serve the purposes of defusing any potential dispute by the disappointed proposer and encouraging future proposals.  If a dispute is already probable, there is no requirement to notify or debrief unsuccessful offerors, but the litigation and other risks must be carefully weighed.
Best Practices
Your decision not to include a proposer in the competitive range or to recommend award to another proposer may have to be explained to the public and to the offeror. 
  If the reasons and rationale are documented, you can proceed with confidence.  Here, the advantages of an objective, quantified scoring process 
 implemented by a qualified committee become obvious; even if you choose not to reveal the details of the scoring, you will be more convincing when speaking with the support of a wealth of independent, objective data.  In some cases, the details of the scoring may be subject to disclosure as public information after the contract is awarded.

By notifying the disappointed firm expeditiously, you will not permit doubts to grow, you can approach the firm on the basis of openness and candor, and you will share the common perspective of the events to date of your decision, rather than any subsequent developments which may cast a different light.  Be prepared to discuss the reasons with the offeror.  This may be a good opportunity to educate a firm or individual on the competitive proposal process.  Avoid comparisons to the successful offeror.  Focus on the strengths and weaknesses of the offer itself ‑‑ be specific.  If done properly and professionally, you may see this "smarter" proposer again in a future procurement.  This is your ultimate goal, to maximize competition. 

On the other hand, unless your procedures require you to notify the disappointed proposer immediately, you may be able to wait to inform the firm until contract award is made to the successful proposer.  Particularly if you have reason to believe a firm is inclined to dispute or delay the action, you may be able to proceed unilaterally without encouraging any delaying tactics.  To maximize the likelihood of award without delay, this alternative school of thought faces a number of problems.  The disappointed firm may be suspicious because you have not contacted him/her about any further discussions, or may otherwise learn that its offer is not being considered for award.  If you wait until award is made (which is a public action), the proposer will be left with only two choices, to do nothing or to file legal action.   If the firm chooses the first course of action, he/she may be reluctant to propose on your jobs again because they may believe "games" were played.  If the proposer chooses the second course of action, to file either a protest or a lawsuit, this may result in a delay in the commencement of contract performance and substantial other costs to your agency.

� - FTA Circular 4220.1E § 9.d.(1).


� -  FTA Circular 4220.1E § 9.d.(1).


� - FTA Circular 4220.1E § 9.d.(2).


� - FTA Circular 4220.1E § 7.h.


� - FTA Circular 4220.1E § 9.d.(4).


� - FTA Circular 4220.1E § 9.e.


� - Sub-paragraph (5), like paragraph 6.g., recognizes the concept of best value.  Once again, FTA does not wish to dictate any particular factors or analytic process.  Solicitations must, of course, tell potential competitors for the contract what the basis for award will be.


� - FTA Circular 4220.1E § 9.e.


� This new definition was intended to recognize the concept of best value.  The language is intended neither to limit nor dictate qualitative measures grantees may employ.


� - Federal Register Vol. 62, No. 189, Sept. 30, 1997.


� - FAR Part 15 was reissued by Federal Acquisition Circular (FAC) 97-02 dated October 10, 1997.


� - The FAR now sees lowest price technically acceptable proposal selection as one end of the best value spectrum but we have distinguished it from best value for clarity of discussion purposes.


� - FAR Subpart 15.101 – Best Value Continuum.


� - See Section 6.5 – Architect-Engineering Services.


� New York City Transit – for more information call Mr. William DeSantis at 718-694-4339.


� - FTA Circular 4220.1E § 9.d.(3).


� - See discussion in Section 4.5.4, "Discussions and Clarifications."


� - See discussion in Section 4.5.3, "Competitive Range."


� - Multiple rounds of best and finals tend to create suspicion in the minds of offerors about what the motive is for the subsequent requests, particularly if does not appear that negotiations are being reopened for a discussion of substantive matters.  The preparation of proposals can be a very time�consuming and expensive process and it is possible that, for one of these or some other reason, an offeror may decide not to submit a response to a 3rd or 4th request for a best and final offer.  Also, if you make a practice of multiple BAFOs, you may not receive "best" offers in the first round during future procurements.


� -  FTA Circular 4220.1E § 7.h.


� - FTA Circular 4220.1E § 9.d.(4).


� - A very significant caveat must be issued at this time.  If your governing body (city council, county commissioners, board of directors, etc.) has reserved unto itself the sole authority to reject bids for whatever reason, you, as the procurement official, have no authority to make that final determination and notify the bidder until your governing body has concurred with your recommendation.


� - See Section 4.5.2,  "Evaluation of Proposals."
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