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Please note that each citation is followed by a numeric code in the form of AA-BB, where AA is the Issue Number and
BO is the article number within the issue. For example, the first citation is followed by 27-1. The “27” directs us to Issue
#27, and the “1” indicates the first article of that issue.
Also, each major article contains the corresponding web hotlinks so you can access the complete source documents.
Access to Information
The State of Missouri Raises the Bar: All Procurement
Information is Now on Their Website - Anyone can now search
their records and obtain all of the documents used during each
procurement process, including the vendors’ proposals, best and final
offers, and copies of the executed contracts. (References I web site.)
34-3
Montana changes the rules - it’s all public; questions and answers
on the revised process. All evaluation committee meetings are now
considered “public meetings”, with meeting notices and agendas
posted 72 hours in advance. 27-1
Request For Proposal Check-Off List: This list identifies the 23
documents which are to be included in the completed REP file in the
State of Montana. 26-3
Evaluation Criteria: A Telling Tale. The results of a review of 19
different REPs according to the amount of detail related to evaluation
criteria and weights. 4-1
Freedom of Information. New Rules for Old Business. Some of
the changes this legislation is having in BC. 4-2
Checklists
Recycling RFPs. The table of contents of another organization’s
REP can be used as a checklist to identify issues which you may not
have considered. Here are 100 items from one REP for a new
computer system. 2-2
Project Manager’s Checklist. Eor each phase of an REP project. 25
Contracts

New York State Office of General Services, Procurement
Services, Technology Contract Guidelines: This is another great
site - lots of information about approaches to contracting and access
to the text ofdozens of actual contracts. 28-3
Washington State Dept. of Information Services: This organization
has developed 3 different standard contracts for information
technology covering hardware, software, and services. 28-4
Victoria (Australia) Government Purchasing Board: The policies
and best practices guidelines (for information technology contracts)
developed by this agency cover every step of the procurement
process; information technology terms and conditions guideline;
templates; contract details; user guide. 28-5
California Dept. of General Services: In 1999, the Procurement
Division issued new draft model information technology contracts for
review and discussion. 28-6
RFPs and Contracting Practices. Contracting is an integral part of
the REP process. Yet, contracting procedures vary widely from
jurisdiction to jurisdiction. Variations are found in timing, form, and
flexibility. Some organizations include major contract issues in their
REPs; others, draft contracts; and still others include mandatory
contractual terms and conditions. In some jurisdictions, suppliers
must use a pre-approved standardized contract. In others, the
organization has developed sample contracts or lists of preferred
clauses. 13-3
9-3: Remedies. Do you use performance bonds? Irrevocable lines of
credit? Liquidated damages?
1-2: Enforcing “most-favored customer” pricing. We all want the
best price, but how do we guarantee this contractually.? Here’s how
the New York City Board of Education does it.

Model contracts reduce the risks in complex information
technology procurements - A discussion of the use of model
contracts in several jurisdictions. Characteristics of different types of
model contracts; sources of model contracts; checklist of contract
sections 36-1

Ethics

Contract Terms and Conditions: the process by which contract
“Terms and Conditions” is negotiated and finalized is both interesting
and complex. In this article, Michael Moss discusses these issues
from a lawyer’s perspective; mandatory terms in the REP; finalizing
terms prior to final proposals; negotiating contract with selected
vendors; final thoughts. 28-1

E-Procurement

Government of Australia, Competitive Tendering and
Contracting Branch: They have a great web site. One of its best
features is the provision of toolkits - collections of information,
examples, best practices, and sources of information on specific
topics; contract management toolkit; risk management toolkit. 28-2

Ethics - In this article, we examine a few representative codes of
ethical behaviour for procurement people. (References 5 web sites.)
35-1

State of Missouri: 56 vendors help draft the E-Government RFP.
There are many different ways to develop an REP. Missouri invited
any interested supplier to participate through group meetings and a
website forum. (References 1 web site.) 34-1
Colorado/Utah E-Procurement System. In Nov. 1999, Colorado
and Utah jointly initiated acquisition of a self-funded e-procurement
system. This article summarizes some of the features of the REP.
(References 1 web site.) 34-4

I

(Thel Evaluation Process
What are the steps in an evaluation process? (References 1 web
site.) 39-2
What information should be in the report I make to management
recommending one supplier’s proposal? (References 1 web site.)
39-4
How do I design the evaluation process? (References 1 web site.)
39-5
How to come in last: Evaluators’ Advice for Writing Losing
Proposals - This article, targeted to vendors who generate woefully
inadequate proposals, is a tongue-in-cheek take on how not to
succeed. 32-I
Best and Final Offers - A discussion of this valuable technique with
examples from Montana, New Mexico, British Columbia (Canada),
and Massachusetts. 32-2
A detailed examination of an evaluation/scoring procedure: This
article contains a sample evaluation process - the actual description
of how to perform the evaluation which is given to the Evaluators
before beginning their work. This document illustrates several “good”
and “best practices” and defines the specific rules for assigning
scores. 27-2
The Eight Building Blocks of the Evaluation Process: An extract
from The Request Eor Proposal Handbook, McGraw-Hill, 2002, 500
pages, $295. 4. Evaluate the cost; 5. Develop a Short-List; 6.
Interview Suppliers; 7. Best and Einal Offers; 8. Reference Checking.
26-1 and 25-1
Seven Examples of Excellence: Examples of excellent Scoring
Systems; examples of excellent description/structuring of the
demonstration phase; excellent description/structuring of the
evaluation process; excellent description structuring of evaluation
criteria; Role of evaluation criteria in the process;
excellent
guidelines for developing REP documents; excellent definition of
effective evaluation criteria, Contains 37 references. 22-1
Nightmares. All suppliers were eliminated. We’ve just started
another short topic called Nightmares. These are stories told in less
than 100 words about everything going wrong, major disasters, and
critical errors. 14-5
Evaluating Mandatory Requirements. Eailure to satisfy a
mandatory requirement eliminates a proposal from further
consideration. To do this, an organization must ensure that it is on
firm ground, that its process, reasons, requirements can survive close
public scrutiny. Suppliers, eliminated at this stage, often demand a
full explanation either privately or through the political process. This
article will help ensure that your mandatory conditions can be easily
defended. 13-2
How much change can you make in the RFP process?
(References 1 web site.) 39-3
Which events should I document? (References I web site.) 39-6
The Building Blocks for construing an evaluation process. In
reviewing a large number of REPs, only 6 different types of
evaluations were identified: Establishing Compliance; Scoring
Proposals; Developing a Short-List; Interviewing Suppliers;
Evaluating Costs; and Imposing Upset Levels. Many different
evaluation processes can be constructed by combining these blocks.
A discussion of each building block. 8-2
Judgment & The RFP Process. The use of selection panels is an
effective way to replace “objective” with “unbiased”. A description of
how two selection panels composed of internal managers and
outside consultants were used in a major systems outsourcing REP.
6-2

Proposal Evaluation Guidelines. The use of standards or detailed
guidelines by evaluators promotes uniformity and consistency. This
set of guidelines defines each of 10 different factors used in a recent
evaluation in terms of both positive and negative features. 5-3
Keeping Score. The U.S. Air Eorce has established guidelines for
evaluating features of proposal. These guidelines are intended to
eliminate personal bias and make the process “visibly fair” and
“publicly defensible’. 3-1
A three-stage evaluation process. Many products can only be
evaluated by seeing them in action. Product benefits such as “ease of
use” defy written description but are immediately obvious when
demonstrated. Here’s an outline of a process which incorporates
demonstrations and presentations. 1-3
An Ontario perspective on evaluation. Ministries in Ontario must
select the proposal which meets all mandatory requirements and has
the lowest evaluated cost. Here’s a look at how it’s done. 1-4
Reference checking - a better approach. Suppliers only provide
excellent references. So why bother? Here is another way which
often yields more information. 1-5
Fair and Open Competition
In My Opinion: Governments should promote electronic commerce
through public procurement systems, done in a fully open and
competitive environment based on cost-efficient, commercial
solutions that are technology neutral. 25-3
Fair and Open? A discussion of public sector procurement
practices throughout North America. ‘Eair and open competition”
is a simple phrase. A statement embodying several concepts and
principles that are the very cornerstone of public sector procurement.
Yet this simple phrase is subject to a thousand different
interpretations, and often gets lost in the politics and stress occurring
in the day-to-day running of a public sector body. This article
describes some of the common problems in several jurisdictions
including the federal government. It suggests that legislation like that
found in Yukon or Alaska could be part of the solution. 12-1
Competitive Bidding in California. This brief article summarizes
specific elements of ‘competitive bidding’ that have been defined by
law, regulation and the courts. 12-3
(Greati Handbooks & Guidelines
Commonwealth of Massachusetts Procurement Policies and
Procedures Handbook - This 276-page handbook is a great
resource for procurement information. It deals with the entire process
from birth to death and much of its focus is on the Request Eor
Response - their solicitation process. (References web site.) 35-3
New Mexico seems to have done it right! The th edition of their
6
Procurement Guide contains many details about ‘best
practices” and
lots of valuable examples. This article highlights a few best practices
from the 225 page handbook including Structured Evaluation
Methodology, The Evaluation Committee, Recommended Evaluation
Eactors and Weights, Contract Negotiations, Establishing the
Subfactors, Pre-Proposal Conference Do’s and Don’ts, best and final
offers, demonstration agenda, quality assurance review, and a list of
procurement manager’s duties and responsibilities. 33-1
Massachusetts - Request for Response Handbook: Great
example. In 1996, new regulations dramatically changed the focus
and execution of procurement-related activities. These regulations
introduced a single solicitation concept called the Request for
Response. This xxx page Handbook provides guidance and
examples on every step of the RER Process. 21-2
RFP Guidelines for Auditing Services. Guidelines are a helpful
creation. They can provide directions for constructing an REP, a “how
to do it” text. I recently came across some guidelines for developing
an REP for financial and compliance auditing services - an REP for
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auditors. While these guidelines were developed for U.S. local
government entities, they could be easily revised for use in other
jurisdictions. 15-2

How do you ensure than an RFP is effective? (References 1 web
site.) 39-1

An Elected Official’s Guide to Procurement. This booklet is
published by Government Einance Officers Association. It is designed
to provide “clear and practical answers to the most commonly asked
questions” This book is well-written, easy to understand and can
serve as a model for your suppliers handbook. 15-4

Avoiding Problems - New York State Pre-Audits Each Proposal
Award. The Office of State Controller is responsible for reviewing all
contracts and purchase orders over $15,000 before the contract
award. 37-2

Manaaement Issues

Pitfalls - A table prepared by New York State procurement and audit
staff identifying 22 pitfalls and corresponding possible
solutions/preventive measures. 37-3

Notes from a Management Briefing: managing the procurement
function is difficult; your problems
are not unique; simple, low
cost, easy-to-implement solutions exist; how to manage effectively;
legal considerations; web-based tools; access to information 37-1
But what do you do? In Many public sector bodies, management
doesn’t understand the public policy role that procurement plays. This
list identifies many of the areas in which procurement adds value to
the acquisition process. (References 1 web site.) 34-2
Buying Smart: State Procurement Saves Millions. A review of the
NASPO report. 10-2
Procurement Performance. When performance is measured, it
improves. Recently, in the U.S., the President’s Management Council
addressed the issue of efficiency of the procurement function. This
article describes a set of performance measures which enable an
organization to track its efforts to improve the effectiveness of its
procurement systems. 15-1
Professional Procurement: Adding Value to the Process. A
checklist of important tasks that Professional Purchasers perform. 5-2
An Effective Policy. BC Systems Corp. has a policy concerning
REPs that is both reasonable and clearly stated. It incorporates many
of the best practices found in other jurisdictions including sending
suppliers a draft REP for their comments. 5-4
The Impact of Using an RFP. An REP is a valuable management
tool. Here’s a look at it’s impact. 1-1

Important Lessons. 9 suggestions for improving your next REP.
Identified by participants in a recent workshop. 7-4
Expensive Lessons. Management Board, a creature of the Ontario
government tries to help its users avoid major problems associated
with REPs. This article describes 7 major problems and provides
advice on how to avoid them. 3-3
Some Important RFP Add-Ons. Eeatures which can make an RFP
more effective and the selection of a supplier easier. 4 options to
consider for your next REP. 2-1
Procurement Library
A good idea - use of a procurement library by potential offerors in
New Mexico 32-5
Procurement Reform
Procurement Reform in British Columbia - Excerpts from a
discussion paper identifying the goals for legislation, and their list of
current procurement trends, procurement issues and challenges. 374
Revised Model Procurement Code - In 1979, the American Bar
Association published the Model Procurement Code which did, in
fact, become the model for hundreds of jurisdictions. It has been
recently revised and re-issued. An excellent document dealing with
all aspects of public policy and procurement. Unfortunately, only
available in hard-copy. 32-3

Negotiated Procurement
Negotiations can be scary Procurement people, especially
inexperienced ones, find negotiations difficult. This article identifies
why negotiations is the poor step-child in the REP process. It then
discusses the legal and policy considerations surrounding
negotiations, the strategic nature of contracts, the role of model
contracts, and the negotiation process. (References 7 web sites.) 38-

Government Contracting in Canada. A summary of major
conclusions of a study of federal government procurement practices.
18-3
Procurement Reform in Massachusetts. Some extracts from their
new Policies and Procedures Manual. Minimum steps in a
procurement. Minimum steps in an RER Process. Minimum RFR
information. Basic drafting tips. 17-3

Negotiated Procurement Checklist - A checklist prepared by the
New York State Comptroller’s Office summarizing the basic steps to
be taken in a negotiated procurement. 5 pages long. 37-5

Government Tries New Procurement Methods. This article
originally appeared in Emerging Technologies Handbook, published
by Government Technology. 15-3

Outsourcinci

State of Arizona Procurement Code - This code based on statutes
and administrative rules is contained in a single 120-page document.
(Part II - Conclusion) 11-3 and 10-3

State of Texas - Health and Human Services Commission,
Integrated Enrolment System, Draft RFP 19-I:
Canada Mortgage & Housing Corp. Alternative Service Delivery
Options

-

Expression of Interest 19-2:

The Victorian Government Purchasing Board. A new central
agency playing a major guiding/facilitation role. Role and philosophy
of this central group. Purchasing principles and key policy issues.
10.2

State of Wisconsin, Dept. of Administration, Centralized Printing
and Mailing Services RFP 19-3
State of Maine, Bureau of Information Services Outsourcing
RFP. 19-4
Province of British Columbia, Information Science & Technology
Agency, Operation of BC Online RFP. 19-5
Problems and Pitfalls

Yukon Regulations. How one of Canada’s smallest jurisdictions is
taking the lead in providing a level playing field, based not on the
whim of a bureaucratically or politically driven process but on law. 9-I
Public-Private Partnershins
Common Purpose Procurement in Ontario. The Ontario
government has adopted a new option for purchasing goods and
services. This process is used to private sector partners to work

3

closely with the government to develop solutions. This article
identifies key differences between traditional procurement methods
and CPP. 14-3
B.C. Purchasing Announces Joint Solutions Procurement. Both
BC and Ontario have recently sanctioned the used of Common
Purpose Procurement, also called Joint Solutions Procurement.
Using JSP, the client, usually a ministry or agency, selects a project
partner who then works with the government to identify, develop and
implement the solution. This article contains information provided by
BC Purchasing Commission. It outlines the overall approach to JSP
and then provides information about an REP being developed to
select a contractor using this approach. 13-1
Including a strategic alliance in the RFP. Using an REP to form a
public private partnership. 10-1

Nebraska Secretary of State’s Office (document imaging
systems and services) - a 256-page REP for Contract Services to
implement a new system. Extremely thorough. 20-3
State of Wisconsin (document imaging systems and services) A 40-page REP to pre-select contractors to provide services/systems
to various State agencies for Document Management Electronic
Imaging Systems. 20-4
BC Film Commission (document imaging systems and services)
- A 30-page REP for the design, development, implementation of a
Photo Library System. 20-5
State of Kansas Invitation to Quote (document imaging systems
and services) : A 22-page Contract Proposal for Document Imaging
Services for scanning both large and small format documents. 20-6

RFP Process
How do you ensure than an RFP is effective? (References 1 web
site.) 39-1

Broward County, Florida (document imaging systems and
services) - A 19-page Invitation to bid. To convert 10 years of
microfilmed images to electronic form. 20-7:

How much change can you make in the RFP process?
(References 1 web site.) 39-3

Year 2000 Consultant RFP from Utah has some interesting features.
17-1

Which events should I document? (References 1 web site.) 39-6

Washington State Health Care Authority Electronic Document
Image Processing System REP. A discussion of the highlights of this
REP. 17-2

Best RFP Practices - A list of 5 reasons the proposals you receive
are inadequate. A list of 12 of the best web sites for finding REP
information. (References 12 web sites.) 38-2
The California Approach: a more forgiving process. A good
example of a more flexible approach which facilitates the
development of solutions based on discussions. A description of the
key elements: phased development, prior contract approval, and full
disclosure of all administrative and procurement issues. 11-2
Certifying Compliance. This sample letter from the REP Officer on a
major procurement describing the audit process. 7-2
When do you release results? A discussion of current practices and
policies for releasing information about the evaluation results. 5-1
RFP Rules. The guidelines used by one organization to determine
the level of effort that is justified by the value of the anticipated
contract. 2-3
(Greafl RFPs to Learn From
Legal Case Management RFP from Washington State: This article
looks at one solid REP, and identifies “best practices that have been
incorporated into the documents in both the procurement process
and the associated information technology project. This REP is for
software. Overall this is an excellent document. Contains references
to sources of REPs for justice technology. 24-1
Alaska - Model RFP: A great example. The REP shell developed by
the State has 3 groups of important features; (i) the structure and use
of the document; (ii) the instructions provided to the Procurement
Officers; and (iii) the terms included in the REP itself. 21-1
Georgia - Guidelines and a Template: Great example of a singlepurpose REP template for “use by all local governmental entities,
including cities, counties, school districts, as well as state
government agencies and Regional Development Centers in
contracting for professional financial and compliance auditing
services.” 21-3
State of Utah - Imaging Systems RFP; a 40-page REP for complete
imaging systems (equipment, software, services and integration
services) for several state agencies. 20-1
State of Texas - Request for Offer (document imaging systems and
services) ; a 74-page RFO for a fully integrated records management
and document image processing system. 20-2

Nebraska Century Date Change Scoping Project. The State views
this project as one of utmost urgency. The business processing of
the State cannot be allowed to fail. This REP is designed to
determine the full impact on systems, and to develop a plan to
address the problems associated with any software that will fail. 16-1
Nebraska Century Date Change Implementation Project. This
REP was designed to attract a qualified bidder to design and
implement century date changes in all mainframe application systems
software, . The attachments to the REP were extensive, almost 400
pages of detail, and provided the suppliers much information on
which to base an effective proposal. 16-2
British Columbia, Ministry of Health, Year 2000 Applications
Systems Conversion Project. This REP related to preparation of
the Year 2000 Three Year Plan, estimating the budget and resources
required to correct our problem, providing expertise in establishing
infrastructure for effective systems management, access to
appropriate support tools. 16-3
Other Year 2000 Items. Short notes dealing with an REP issued by
the state of Utah, Year 2000 warranties, and the costs of solving the
Year 2000 Problem. 16-4
Implementing the world’s largest photo radar system. The
Province of British Columbia is implementing the largest traffic
camera application in the world involving 30 cameras and expected
to generate one million violation tickets in the first year. This article
describes the activities leading to the development of the REP and
the selection ofa supplier. 14-1
Model RFP. The State of Washington has developed a model REP
for computer hardware, software and related services. This model
reflects their best practices. 9-2
Alaska: A good example of a jurisdiction in which procurement
practices have been formalized; enshrined in laws, regulations, and
standards. There is a 24-page State Procurement Code setting out
the rules. 8-1
A $10 million Example. Selecting a systems integrator can be
difficult and complex. This article describes 12 of the features of an
REP - each feature designed to avoid or mitigate a known problem.
3-2
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Standardizing RFPs; The BC Example. The rules and guidelines

issued by the BC Purchasing Commission for use by its clients. 2-4

(Good~ShortExamples
Oregon’s Procurement Policy: A good example of an easy-to-

Web Sites. This article deals with two sites: BC Purchasing
Commission’s new site (which could be a model for other
jurisdictions), and Oregon’s procurement policy. 12-2
Using the web - a research tool for purchasing organizations.
(References 9 web sites.) 11-1
Supplier Complaints and Protests

understand, well-written document. 12-4
Sole Sourcing
A brief review of sole sourcing: do your homework, prepare a
written justification, obtain management approval, publicize the
award, publicize the process, provide an annual report, validate
compliance. Examples from Model Procurement Code, Orlando,
Utah, Mississippi, Oregon, NASA, NAETA, Agreement on Internal
Trade, Alaska, Virginia, Massachusetts. 29-1

Supplier Complaints and Protests: A Canadian Perspective Legislation and Policy Guidelines of the Eederal Government;
Government Contracts Regulations; Other Statutes; Treasury Board’s
Policy on Procurement; Dept. of Public Works and Government
Services; Provincial Governments and Territories; Duties and Rights
under Public Law - Procedural Eairness; Duties and Rights under
Private Law; Contains extensive footnotes. 23-1
Handling Supplier complains and Protests. An extract from our
recently published report.. 7-1

Sole Source in Virginia: Virginia’s approach to sole sourcing is wellorganized, easy-to-follow and available on their web site. The Public
Procurement Act sets out the rules . This article provides extracts
from the statue, the procurement instructions and a copy of the
prescribed form, 27-3

Supplier Complaints and NAFTA. The North American Eree Trade
Agreement identifies the requirements for a complaint process.
Useful in reviewing your own process. 7-3

What about sole source procurements? As part of its procurement
reform process, Mass. Reviewed the role of sole sourcing and
published an easy-to-read discussion of this important issue.1 8-4

Supplier Protests. A discussion of different approaches to supplier
complaints, protests and appeals. It identifies was to ensure that your
process is publicly defensible, and that supplier protests do not
become public issues. Provides examples, both good and bad, of
how these issues are handled. 6-1

Sources of Information
Training
Victorian Government Purchasing Board: A Great Source of
Ideas. This is one of my favourite sites. Every time I examine it, I find
new ideas which can be easily transferred to other jurisdictions.
(References I web site.) 35-2
New web site dedicated to RFPs - Key feature is a searchable
library of articles and resources about REPs. Lots of good
information, resources, and hotlinks. www.rfpadvisor.com 31-2
Government of Australia, Competitive Tendering and
Contracting Branch: They have a great web site. One of its best
features is the provision of toolkits - collections of information,
examples, best practices, and sources of information on specific
topics; contract management toolkit; risk management toolkit. 28-2
State-by-State Purchasing Web Sites: National Association of
Procurement Officials has published an index of web sites for all of
the states at www.naspo.org. A review of these sites can provide
purchasing executives and web designers with many ideas related to
content. They can help answer the question of what type of
information to provide both buyers and vendors. 26-2
State-by-State Purchasing Web Sites: National Association of
Procurement Officials has published an index of web sites for all of
the states at www . pp~:g.A review of these sites can provide
purchasing executives and web designers with many ideas related to
content. They can help answer the question of what type of
information to provide both buyers and vendors. Alabama through
Idaho. 25-2

Bullet-Proofing Your RFP Process - This workshop by Michael
Asner has been presented all over North America. This article
contains the slides from the workshop which deal with the REP
process. 32-4
A brief overview of RFP Process Training: who’s\ doing what;
approaches to REP process training; policy is a key component;
baseline components for effective REP process training; samples of
REP training outlines from Alaska, Michael Asner Consulting;
Purchasing Management Association of Canada; Ontario Public
Buyers Association 31-1
Unanticipated Tasks
Handling Unanticipated Tasks - The State of California has
developed a policy for handling surprises - work that was totally
unanticipated by both the State and the Contractor, 36-2
Unsolicited Prooosals
Unsolicited Proposals: a review of current practices; when there is
no written policy; basic written policy; details policies and procedures
from British Columbia, U.S. Dept. of Energy, State of Virginia, State
of Colorado. 30-1
“Jan 21/03

Great Web Sites for purchasing executives. Identifies 13 sites. 184
Selected Bibliography. Its been a couple of years since we
published a short list of REP reference material. Here are 26 books
and articles dealing with REPs, REls, and contracts. 14-2
Web Sites. The back page contains a few more Web sites that have
REP and procurement information. 14-4
More Web Sites. A Canadian magazine and an Australian state
agency are featured. 13-4
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A Searchable Library of
The Best RFP Practices
From More Than Sixty Jurisdictions
Contents of Each Issue
(Each article contains the corresponding web hothnks so you can access the complete source documents.)
Issue #40
Outsourcing
Procurement Reform
40-1: Critical Elements ofOutsourcing Success A summary of a
60-page document which includes a 66-page RFP template
(References 1 web site)
40-2: ePurchasing Plus A great reference text written by 30 experts.
40-3: Excellence in Public Procurement: How does your
organization measure up? Criteria published by the National
Purchasing Institute.
40-4: A great source of RFPs! The California Society of Municipal
Finance Officers has a Virtual Resource Room.
Issue #39
Common concerns from procurement people throughout North
America
39-1: How do you ensure than an RFP is effective? (References I
web site.)
39-2: What are the steps in an evaluation process? (References 1
web site.)
39-3: How much change can you make in the RFP process?
(References I web site.)
39-4: What information should be in the report I make to
management recommending one supplier’s proposal?
(References I web site.)
39-5: How do I design the evaluation process? (References 1 web
site.)
39-8: Which events should I document? (References 1 web site.)
Issue #38 Negotiations can be scary
Best RFP Practices
38-1: Negotiations can be scary Procurement people, especially
inexperienced ones, find negotiations difficult. This article identifies
why negotiations is the poor step-child in the RFP process. It then
discusses the legal and policy considerations surrounding
negotiations, the strategic nature of contracts, the role of model
contracts, and the negotiation process. (References 7 web sites.)
38-2: Best RFP Practices - A list of 5 reasons the proposals you
receive are inadequate. A list of 12 of the best web sites for finding
REP information. (References 12 web sites.)

simple, low cost, easy-to-implement solutions exist; how to manage
effectively; legal considerations; web-based tools; access to
information. (References 5 web sites.)
37-2: Avoiding Problems - New York State Pre-Audits Each
Proposal Award, The Office of State Controller is responsible for
reviewing all contracts and purchase orders over $15,000 before the
contract award. (References 1 web site.)
37-3: Pitfalls - A table prepared by New York State procurement and
audit staff identifying 22 pitfalls and corresponding possible
solutions/preventive measures.
37-4: Procurement Reform in British Columbia - Excerpts from a
discussion paper identifying the goals for legislation, and their list of
current procurement trends, procurement issues and challenges.
(References I web site.)
37-5: Negotiated Procurement Checklist - A checklist prepared by
the New York State Comptroller’s Office summarizing the basic steps
to be taken in a negotiated procurement. 5 pages long. (References 3
web sites.)
Issue #36 - Model contracts
36-1: Model contracts reduce the risks in complex information
technology procurements - A discussion of the use of model
contracts in several jurisdictions. Characteristics of different types of
model contracts; sources of model contracts; checklist of contract
sections. (References 5 web sites.)
36-2: Handling Unanticipated Tasks - The State of California has
developed a policy for handling surprises - work that was totally
unanticipated by both the State and the Contractor. (References I
web site.)
Issue #35 - Ethics!!
Victorian Government Purchasing Board
Massachusetts Policies and Procedures
35-i: Ethics - In this article, we examine a few representative codes
of ethical behaviour for procurement people. (References 5 web
sites.)
35-2: Victorian Government Purchasing Board: A Great Source of
Ideas. This is one of my favourite sites. Every time I examine it, I find
new ideas which can be easily transferred to other jurisdictions.
(References 1 web site.)
35-3: Commonwealth of Massachusetts Procurement Policies
and Procedures Handbook - This 276-page handbook is a great
resource for procurement information, It deals with the entire process
from birth to death and much of its focus is on the Request For
Response - their solicitation process. (References web site.)

Issue #37 - Managing the Procurement Function
37-1: Notes from a Management Briefing: managing the
procurement function is difficuit; your problems are not unique;
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Issue #34
RFPs for E-Procurement

Issue #30 - Unsolicited Proposals

34-i: State of Missouri: 56 vendors help draft the E-Government
RFP. There are many different ways to develop an REP. Missouri
invited any interested supplier to participate through group meetings
and a website forum. (References 1 web site.)

30-1: Unsolicited Proposals: a review of current practices; when
there is no written policy; basic written policy; details policies and
procedures from British Columbia, U.S. Dept. of Energy, State of
Virginia, State of Colorado. (References 3 web sites.)

34-2: But what do you do? In Many public sector bodies,
management doesn’t understand the public policy role that
procurement plays. This list identifies many of the areas in which
procurement adds value to the acquisition process. (References 1
web site.)

Issue #29

34-3: The State of Missouri Raises the Bar: All Procurement
Information is Now on Their Website - Anyone can now search
their records and obtain all of the documents used during each
procurement process, including the vendors’ proposals, best and final
offers, and copies of the executed contracts. (References 1 web site.)
34-4: Colorado/Utah E-Procurement System. In Nov. 1999,
Colorado and Utah jointly initiated acquisition of a self-funded eprocurement system. This article summarizes some of the features of
the REP. (References 1 web site.)
Issue #33 - Best Practices and Innovations from New Mexico
33-1: New Mexico seems to have done it right! The th edition of
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their Procurement Guide contains many details about “best
practices”
and lots of valuable examples. This article highlights a few best
practices from the 225 page handbook including Structured
Evaluation Methodology, The Evaluation Committee, Recommended
Evaluation Factors and Weights, Contract Negotiations, Establishing
the Subfactors, Pre-Proposal Conference Do’s and Donts, best and
final offers, demonstration agenda, quality assurance review, and a
list of procurement manager’s duties and responsibilities.
(References 2 web sites.)

29-1: A brief review of sole sourcing: do your homework, prepare
a written justification, obtain management approval, publicize the
award, publicize the process, provide an annual report, validate
compliance. Examples from Model Procurement Code, Orlando,
Utah, Mississippi, Oregon, NASA, NAFTA, Agreement on Internal
Trade, Alaska, Virginia, Massachusetts. (References 10 web sites.)

Issue #28
28-1: Contract Terms and Conditions: the process by which
contract “Terms and Conditions” is negotiated and finalized is both
interesting and complex. In this article, Michael Moss discusses these
issues from a lawyer’s perspective; mandatory terms in the REP;
finalizing terms prior to final proposals; negotiating contract with
selected vendors; final thoughts.
28-2: Government of Australia, Competitive Tendering and
Contracting Branch: They have a great web site. One of its best
features is the provision of toolkits - collections of information,
examples, best practices, and sources of information on specific
topics; contract managementtoolkit; risk management toolkit.
28-3: New York State Office of General Services, Procurement
Services, Technology Contract Guidelines: This is another great
site - lots of information about approaches to contracting and access
to the text of dozens of actual contracts.

Issue #32 - Four Critical Elements
32-1: How to come in last: Evaluators’ Advice for Writing Losing
Proposals - This article, targeted to vendors who generate woefully
inadequate proposals, is a tongue-in-cheek take on how not to
succeed.
32-2: Best and Final Offers - A discussion of this valuable technique
with examples from Montana, New Mexico, British Columbia
(Canada), and Massachusetts. (References 4 web sites.)
32-3: Revised Model Procurement Code - In 1979, the American
Bar Association published the Model Procurement Code which did, in
fact, become the model for hundreds of jurisdictions. It has been
recently revised and re-issued. An excellent document dealing with
all aspects of public policy and procurement. Unfortunately, only
available in hard-copy. (References 1 web site.)
32-4: Bullet-Proofing Your RFP Process - This workshop by
Michael Asner has been presented all over North America. This
article contains the slides from the workshop which deal with the REP
process. (References I web site.)
32.5: A good idea - use of a procurement library by potential offerors
in New Mexico. (References 1 web site.)
Issue #31 - RFP Training
31-1: A brief overview of RFP Process Training: who’s\ doing
what; approaches to REP process training; policy is a key
component; baseline components for effective REP process training;
samples of REP training outlines from Alaska, Michael Asner
Consulting; Purchasing Management Association of Canada; Ontario
Public Buyers Association . (References 7 web sites.)

28-4: Washington State Dept. of Information Services: This
organization has developed 3 different standard contracts for
information technology covering hardware, software, and services.
28-5: Victoria (Australia) Government Purchasing Board: The
policies and best practices guidelines (for information technology
contracts) developed by this agency cover every step of the
procurement process; information technology terms and conditions
guideline; templates; contract details; user guide. 28-5
28-6: California Dept. of General Services: In 1999, the
Procurement Division issued new draft model information technology
contracts for review and discussion.
Issue #27
27-1: Montana changes the rules - it’s all public; questions and
answers on the revised process. All evaluation committee meetings
are now considered “public meetings”, with meeting notices and
agendas posted 72 hours in advance.
27-2: A detailed examination of an evaluation/scoring procedure:
This article contains a sample evaluation process - the actual
description of how to perform the evaluation which is given to the
Evaluators before beginning their work. This document illustrates
several “good” and “best practices” and defines the specific rules for
assigning scores.
27-3: Sole Source in Virginia: Virginia’s approach to sole sourcing
is well-organized, easy-to-follow and available on their web site. The
Public Procurement Act sets out the rules . This article provides
extracts from the statue, the procurement instructions and a copy of
the prescribed form.

3 1-2: New web site dedicated to RFPs - www.rfpadvisor.com.
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Issue #26
26-I: The Eight Building Blocks of the Evaluation Process: An
extract from The Request For Proposal Handbook, McGraw-Hill,
2002, 500 pages, $295. 4. Evaluate the cost; 5. Develop a Short-List;
6. Interview Suppliers; 7. Best and Final Offers; 8. Reference
Checking.
26-2: State-by-State Purchasing Web Sites: National Association of
Procurement Officials has published an index of web sites for all of
the states at
~pp~qr,g.A review of these sites can provide
purchasing executives and web designers with many ideas related to
content. They can help answer the question of what type of
information to provide both buyers and vendors. Illinois through
Montana. (References 12 web sites.)
26-3: Request For Proposal Check-Off List: This list identifies the
23 documents which are to be included in the completed REP file in
the State of Montana.
Issue #25
25-1: The Eight Building Blocks of the Evaluation Process: An
extract from The Request For Proposal Handbook, McGraw-Hill,
2002, 500 pages, $295. I. Establish Compliance with Mandatory
Requirements; 2. Score the Proposals; 3. Impose Upset Levels.
25-2:State-by-State Purchasing Web Sites: National Association of
Procurement Officials has published an index of web sites for all of
the states at ~
A review of these sites can provide
purchasing executives and web designers with many ideas related to
content. They can help answer the question of what type of
information to provide both buyers and vendors. Alabama through
Idaho. (Reference 11 web sites.)
25-3: In My Opinion: Governments should promote electronic
commerce through public procurement systems, done in a fully open
and competitive environment based on cost-efficient, commercial
solutions that are technology neutral.

21-1: Alaska - Model RFP: A great example. The REP shell
developed by the State has 3 groups of important features; (i) the
structure and use of the document; (ii) the instructions provided to the
Procurement Officers; and (iii) the terms included in the REP itself.
21-2: Massachusetts - Request for Response Handbook: Great
example. In 1996, new regulations dramatically changed the focus
and execution of procurement-related activities. These regulations
introduced a single solicitation concept called the Request for
Response. This xxx page Handbook provides guidance and
examples on every step of the RER Process.
21-3: Georgia - Guidelines and a Template: Great example of a
single-purpose REP template for “use by all local governmental
entities, including cities, counties, school districts, as well as state
government agencies and Regional Development Centers in
contracting for professional financial and compliance auditing
services.”
Issue #20 - How to acquire document imaging systems and
services: sample RFPs, RFls, RFO, and ITB5
20-1: State of Utah - Imaging Systems RFP; a 40-page REP for
complete imaging systems (equipment, software, services and
integration services) for several state agencies.
20-2: State of Texas - Request for Offer (document imaging
systems and services) ; a 74-page RFO for a fully integrated records
management and document image processing system.
20-3: Nebraska Secretary of State’s Office (document imaging
systems and services) - a 256-page REP for Contract Services to
implement a new system. Extremely thorough.
20-4: State of Wisconsin (document imaging systems and
services) - A 40-page REP to pre-select contractors to provide
services/systems to various State agencies for Document
Management Electronic Imaging Systems.

#24 - Justice Systems

20-5. BC Film Commission (document imaging systems and
services) - A 30-page REP for the design, development,
implementation of a Photo Library System.

24-1: Legal Case Management REP from Washington State: This
article looks at one solid REP, and identifies “best practices that have
been incorporated into the documents in both the procurement
process and the associated information technology project. This RFP
is for software. Overall this is an excellent document. Contains
references to sources of RFP5 for justice technology.

20-6: State of Kansas Invitation to Quote (document imaging
systems and services) : A 22-page Contract Proposal for Document
Imaging Services for scanning both large and small format
documents.

Issue #23 - Supplier Complaints and Protests: A Canadian
Perspective
23-1: Supplier Complaints and Protests: A Canadian Perspective
Legislation and Policy Guidelines of the Federal Government;
Government Contracts Regulations; Other Statutes; Treasury Board’s
Policy on Procurement; Dept. of Public Works and Government
Services; Provincial Governments and Territories; Duties and Rights
under Public Law - Procedural Fairness; Duties and Rights under
Private Law; Contains extensive footnotes.
Issue #22 - Excellence in Creating RFP5
22-1: Seven Examples of Excellence: Examples of excellent
Scoring Systems; examples of excellent description/structuring of the
demonstration phase; excellent description/structuring of the
evaluation process; excellent description structuring of evaluation
criteria; Role of evaluation criteria in the process;
excellent
guidelines for developing REP documents; excellent definition of
effective evaluation criteria. Contains 37 references.

20-7: Broward County, Florida (document imaging systems and
services) - A 19-page Invitation to bid. To convert 10 years of
microfilmed images to electronic form.
Issue #19
Outsourcing Gains Momentum
19-1: State of Texas - Health and Human Services Commission,
Integrated Enrolment System, Draft RFP
19-2: Canada Mortgage & Housing Corp. Alternative Service
Delivery Options - Expression of Interest
19-3: State of Wisconsin, Dept. of Administration, Centralized
Printing and Mailing Services RFP
19-4: State of
Outsourcing RFP

Maine,

Bureau

of

Information

Services

19-5: Province of British Columbia, Information Science &
Technology Agency, Operation of BC Online RFP

Issue #21 - RFP Guidelines and Templates
Great examples from Alaska, Massachusetts and Georgia
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Issue #18
Announcing Our Latest Reference Book - Handling Supplier
Complaints and Protests: A Survival Guide of Local and State
Officials
18-1: Our latest reference book - Planning is everything; Putting out
the fire; Start with a solid foundation; Go the extra mile; Handle
protests more effectively; Know the law.
18-2: Buying Smart: State Procurement Saves Millions. A review
ofthe NASPO report.
18-3: Government Contracting in Canada. A summary of major
conclusions of a study of federal government procurement practices.
18-4: What about sole source procurements? As part of its
procurement reform process, Mass. Reviewed the role of sole
sourcing and published an easy-to-read discussion of this important
issue.
18-4: Great Web Sites for purchasing executives, Identifies 13
sites.
Issue #17 - Hot Topics
17-1 Year 2000 Consultant REP from Utah has some interesting
features.
17-2: Washington State health Care Authority Electronic Document
Image Processing System REP. A discussion of the highlights of this
REP.
17-3: procurement Reform in Massachusetts. Some extracts from
their new Policies and Procedures Manual. Minimum steps in a
procurement. Minimum steps in an RER Process. Minimum RER
information. Basic drafting tips.
Issue #16
16-1: RFP #1: Nebraska Century Date Change Scoping Project,
The State views this project as one of utmost urgency. The business
processing of the State cannot be allowed to fail. This REP is
designed to determine the full impact on systems, and to develop a
plan to address the problems associated with any software that will
fail.
16-2: RFP #2: Nebraska Century Date Change Implementation
Project. This REP was designed to attract a qualified bidder to
design and implement century date changes in all mainframe
application systems software. . The attachments to the REP were
extensive, almost 400 pages of detail, and provided the suppliers
much information on which to base an effective proposal.
16-3: RFP #3: British Columbia, Ministry of Health, Year 2000
Applications Systems Conversion Project. This REP related to
preparation of the Year 2000 Three Year Plan, estimating the budget
and resources required to correct our problem, providing expertise in
establishing infrastructure for effective systems management, access
to appropriate support tools.
16-4: Other Year 2000 Items. Short notes dealing with an REP
issued by the state of Utah, Year 2000 warranties, and the costs of
solving the Year 2000 Problem.
Issue #15 - Some Broader Issues
15-1: Procurement Performance. When performance is measured,
it improves. Recently, in the U.S., the President’s Management
Council addressed the issue of efficiency of the procurement
function. This article describes a set of performance measures which
enable an organization to track its efforts to improve the effectiveness
of its procurement systems.

15-2: RFP Guidelines for Auditing Services. Guidelines are a
helpful creation. They can provide directions for constructing an REP,
a “how to do it” text. I recently came across some guidelines for
developing an REP for financial and compliance auditing services an REP for auditors. While these guidelines were developed for U.S.
local government entities, they could be easily revised for use in
other jurisdictions.
15-3: Government Tries New Procurement Methods. This article
originally appeared in Emerging Technologies Handbook, published
by Government Technology.
15-4: An Elected Official’s Guide to Procurement. This booklet is
published by Government Finance Officers Association. It is designed
to provide “clear and practical answers to the most commonly asked
questions” This book is well-written, easy to understand and can
serve as a model for your suppliers handbook.
Issue #14 - Some thoughts about contracts
14-1: Implementing the world’s largest photo radar system. The
Province of British Columbia is implementing the largest traffic
camera application in the world involving 30 cameras and expected
to gen&ate one million violation tickets in the first year. This article
describes the activities leading to the development of the REP and
the selection of a supplier.
14-2: Selected Bibliography. Its been a couple of years since we
published a short list of REP reference material. Here are 26 books
and articles dealing with REPs, REI5, and contracts.
14-3: Common Purpose Procurement in Ontario. The Ontario
government has adopted a new option for purchasing goods and
services. This process is used to private sector partners to work
closely with the government to develop solutions. This article
identifies key differences between traditional procurement methods
and CPP,
14-4: Web Sites. The back page contains a few more Web sites that
have REP and procurement information. (References 4 web sites.)
14-5: Nightmares, All suppliers were eliminated, We’ve just
started another short topic called Nightmares. These are stories told
in less than 100 words about everything going wrong, major
disasters, and critical errors.
Issue #13 - Common Purpose Procurement
13-1: B.C. Purchasing Announces Joint Solutions Procurement.
Both BC and Ontario have recently sanctioned the used of Common
Purpose Procurement, also called Joint Solutions Procurement.
Using JSP, the client, usually a ministry or agency, selects a project
partner who then works with the government to identify, develop and
implement the solution. This article contains information provided by
BC Purchasing Commission. It outlines the overall approach to JSP
and then provides information about an REP being developed to
select a contractor using this approach.
13-2: Evaluating Mandatory Requirements. Failure to satisfy a
mandatory requirement eliminates a proposal from further
consideration. To do this, an organization must ensure that it is on
firm ground, that its process, reasons, requirements can survive close
public scrutiny. Suppliers, eliminated at this stage, often demand a
full explanation either privately or through the political process. This
article will help ensure that your mandatory conditions can be easily
defended.
13-3: RFPs and Contracting Practices. Contracting is an integral
part of the REP process. Yet, contracting procedures vary widely
from jurisdiction to jurisdiction. Variations are found in timing, form,
and flexibility. Some organizations include major contract issues in
their REPs; others, draft contracts; and still others include mandatory
contractual terms and conditions. In some jurisdictions, suppliers
must use a pre-approved standardized contract. In others, the
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organization has developed sample contracts or lists of preferred
clauses.
13-4: More Web Sites. A Canadian magazine and an Australian
state agency are featured.
Issue #12 - Fair and Open Competition
12-1: Fair and Open? A discussion of public sector procurement
practices throughout North America.
“Fair and open competition” is a simple phrase. A statement
embodying several concepts and principles that are the very
cornerstone of public sector procurement. Yet this simple phrase is
subject to a thousand different interpretations, and often gets lost in
the politics and stress occurring in the day-to-day running of a public
sector body. This article describes some of the common problems in
several jurisdictions including the federal government. It suggests
that legislation like that found in Yukon or Alaska could be part of the
solution.
12-2: Web Sites. This article deals with two sites: BC Purchasing
Commission’s new site (which could be a model for other
jurisdictions), and Oregon’s procurement policy.
12-3: Competitive Bidding in California. This brief article
summarizes specific elements of ‘competitive bidding’ that have been
defined by law, regulation and the courts.
12-4: Oregon’s Procurement Policy: A good example of an easyto-understand, well-written document. 12-4
Issue #11
11-1: Using the web - a research tool for purchasing
organizations. (References 9 web sites.)
11-2: The California Approach: a more forgiving process. A good
example of a more flexible approach which facilitates the
development of solutions based on discussions. A description of the
key elements: phased development, prior contract approval, and full
disclosure of all administrative and procurement issues.
11-3: Sate of Arizona Procurement Code - This code based on
statutes and administrative rules is contained in a single 1 20-page
document. (Part II - Conclusion)
Issue#10 - Australia, Arizona and
British Columbia
10-1: Including a strategic alliance in the RFP. Using an REP to
form a public private partnership.
10-2: The Victorian Government Purchasing Board. A new central
agency playing a major guiding/facilitation role. Role and philosophy
of this central group. Purchasing principles and key policy issues.
10-3: State of Arizona Procurement Code. This code based on
statutes and administrative rules is contained in a single 120page document. (Part I - Some key features.)
Issue #9
9-1: Yukon Regulations. How one of Canada’s smallest jurisdictions
is taking the lead in providing a level playing field, based not on the
whim of a bureaucratically or politically driven process but on law.
9-2: Model RFP. The State of Washington has developed a model
REP for computer hardware, software and related services. This
model reflects their best practices.
9-3: Remedies. Do you use performance bonds? Irrevocable lines of
credit? Liquidated damages?

8-1: Alaska: A good example of a jurisdiction in which procurement
practices have been formalized; enshrined in laws, regulations, and
standards. There is a 24-page State Procurement Code setting out
the rules.
8-2: The Building Blocks for construing an evaluation process.
In reviewing a large number of REPs, only 6 different types of
evaluations were identified: Establishing Compliance; Scoring
Proposals; Developing a Short-List; Interviewing Suppliers;
Evaluating Costs; and Imposing Upset Levels. Many different
evaluation processes can be constructed by combining these blocks.
A discussion of each building block.
Issue #7
7-1: Handling Supplier complains and Protests. An extract from
our recently published report.
7-2: Certifying Compliance. This sample letter from the REP Officer
on a major procurement describing the audit process.
7-3: Supplier Complaints and NAFTA. The North American Free
Trade Agreement identifies the requirements for a complaint process.
Useful in reviewing your own process.
7-4: Important Lessons. 9 suggestions for improving your next REP.
Identified by participants in a recent workshop
Issue #6 - A feature report on
Supplier Protests
6-1: Supplier Protests. A discussion of different approaches to
supplier complaints, protests and appeals. It identifies was to ensure
that your process is publicly defensible, and that supplier protests do
not become public issues. Provides examples, both good and bad, of
how these issues are handled.
6-2: Judgment & The RFP Process. The use of selection panels is
an effective way to replace “objective” with “unbiased”. A description
of how two selection panels composed of internal managers and
outside consultants were used in a major systems outsourcing RFP.
Issue #5
6-1: When do you release results? A discussion of current
practices and policies for releasing information about the evaluation
results.
5-2: Professional Procurement: Adding Value to the Process. A
checklist of important tasks that Professional Purchasers perform.
5-3: Proposal Evaluation Guidelines. The use of standards or
detailed guidelines by evaluators promotes uniformity and
consistency. This set of guidelines defines each of 10 different factors
used in a recent evaluation in terms of both positive and negative
features.
5-4: An Effective Policy. BC Systems Corp. has a policy concerning
REPs that is both reasonable and clearly stated. It incorporates many
of the best practices found in other jurisdictions including sending
suppliers a draft REP for their comments.
Issue #4 - The disclosure vs. secrecy debate
4-1:Evaluation Criteria: A Telling Tale. The results of a review of
19 different REPs according to the amount of detail related to
evaluation criteria and weights.
4-2: Freedom of Information. New Rules for Old Business. Some
ofthe changes this legislation is having in B.C.

Issue #8 - RFPs in Alaska!!
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_______________________________________________________

Issue #3
3-1: Keeping Score. The U.S. Air Force has established guidelines
for evaluating features of proposal. These guidelines are intended to
eliminate personal bias and make the process “visibly fair” and
“publicly defensible’.
3-2: A $10 million Example. Selecting a systems integrator can be
difficult and complex. This article describes 12 of the features of an
REP - each feature designed to avoid or mitigate a known problem.
3-3: Expensive Lessons. Management Board, a creature of the
Ontario government tries to help its users avoid major problems
associated with REPs. This article describes 7 major problems and
provides advice on how to avoid them.
__________________________________________________________
Issue #2
2-1: Some Important RFP Add-Ons. Features which can make an
REP more effective and the selection of a supplier easier. 4 options
to consider for your next REP.
2-2: Recycling RFP5. The table ofcontents of another organization’s
REP can be used as a checklist to identify issues which you may not
have considered. Here are 100 items from one REP for a new
computersystem.
2-3: RFP Rules. The guidelines used by one organization to
determine the level of effort that is justified by the value of the
anticipated contract.

2-4: Standardizing RFP5; The BC Example. The rules and
guidelines issued by the BC Purchasing Commission for use by its
clients.
2-5: Project Manager’s Checklist. For each phase of an REP
project.
__________________________________________________________
Issue #1
1-1: The Impact of Using an RFP. An REP is a valuable
management tool. Here’s a look at it’s impact.
1-2: Enforcing “most-favored customer” pricing. We all want the
best price, but how do we guarantee this contractually.? Here’s how
the New York City Board of Education does it.
1-3: A three-stage evaluation process. Many products can only be
evaluated by seeing them in action. Product benefits such as “ease of
use” defy written descrit9i;pn but are immediately obvious when
demonstrated. Here’s an outline of a process which incorporates
demonstrations and presentations.
1-4: An Ontario perspective on evaluation. Ministries in Ontario
must select the proposal which meets all mandatory requirements
and has the lowest evaluated cost. Here’s a look at how it’s done.
1-5: Reference checking - a better approach. Suppliers only
provide excellent references, So why bother? Here is another way
which often yields more information.
Jan. 21/03
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INSIDE
• The Impact of Using an RFP
An RFP is a valuable management tool. It
has significant effects on the purchasers,
the vendors, and the evaluation process.
Here’s a look at its impact - a valuable
perspective for the veteran or the person
writing their first RFP.

Issue I
May. 1993

Michael Asner, Editor

Welcome to the only
newsletter devoted to the
Request For Proposal
Dear Subscriber

• Enforcing “Most-favoured
customer” pricing
We all want the best price. But how do
we guarantee this contractually? Here’s
how the New York City Board of
Education does it.

A

s Editor of The RFP Report, I welcome you to this new publication.
Philosophers, since the time of the Greeks, have stated that all knowledge
begins with the definition of terms.

The first problem then is to define what is meant by an RFP. For our purposes
The Request For Proposal is an invitation to a supplier to submit an offer. The offer is
to provide a solution to a problem or to satisfy requirements that have been described

• A three-stage selection process
Many products can only be evaluated by
seeing them in action. Product benefits
such as “ease of use’ defy written
description but ore immediately obvious
when the product is demonstrated. Here’s
an outline of a process which incorporates
demonstrations and presentations.

in the RFP. (Alternative definitions and terms for this process, such as Invitation to
Quote, and Request for Tender, will be dealt with in several future issues.)
In the pubic sector, the RIP process is coming under close scrutiny. More
suppliers are competing for public sector business. All levels of government and most
public sector bodies are under pressure to ensure that the process is fair, and open, and
that good value is received for all expenditures.
In the private sector, RFPs are often used to obtain information technology
products and services such as manufacturing systems and business computers, While

• An Ontario perspective on
evaluation

the private sector is not compelled to use the RFP process, many firms do. They know

Ministries in Ontario must select the
propoial which meets all mandatory
rec~uirementsand has the lowest
evaluated cost. Here’s a look at how it’s

benefits: it simplifies the evaluation process, provides better and more consistent
information for the vendors, fosters a common understanding of the needs, and,

done.

that the RFP process is expensive and time consuming. Yet, it does provide significant

hopefully, promotes a better decision.
With all this attention and activity related to the RIP. it is surprising that up until
now there has been no single source of RFP information. There are few publications

• Reference checking a better
approach

dealing, in any detail, with RFPs. Often, RFPs are briefly mentioned in books about

Suppliers only provide excellent
references. So why bother?
Here is another way which often yields
more informatian.

appear in a wide range of trade publications and journals. Unfortunately you have to

-

computer systems, purchasing, or legal matters. From time to time, articles about RFPs
know where to look. And, these days, few of us have the time to browse periodical
indexes or on-line databases.
This newsletter will focus on 2 tasks: 1. Providing you with information about

Plus: Standard RFPs: the BC Example

RIP concerns 2. Identifying other sources of information for you.

Continued on page 2

Welcome...

As you will see, this issue
contains information about common
practices, contract clauses, the selection
process as well as a checklist. These
topics will occur in every issue.
We will also keep you up-to date
on new sources of information. This
issue contains a list of articles and
books dealing with RFPs. In future
issues, we will review new books,
courses, articles, and computer-based
systems designed to help people
dealing with RFPs and the process for
evaluating proposals.
We welcome your ideas,
questions, short notes, articles,
checklists, and announcements.
If you have information that you
would like to share with your
colleagues, please contact me
Michael Asner,
204 1970 West 41st Ave.,
-

-

Vancouver. B.C., Canada V6M 1Y4.
Phone / FAX (604) 266-0740. •
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The Impact of Using
an RFP
Over the last twenty years, I’ve
worked with many organizations
government agencies and departments,
municipalities, non-profits, retailers,
and manufacturing firms to develop
RFPs and to structure the selection
processes. For many of these
organizations, developing a comprehensive RFP was a major task for
which they had little previous
experience or expertise.
A Request for Proposal is a
formal document used to structure.
control, and standardize the process for
evaluating and selecting a system,
product, or service. Many organizations
have, for decades. used RFPs to acquire
systems and services. Their RFPs,
developed and refined at great expense
over a period of years. contain many
insights into the acquisition process.
The decision to use an RIP
forces an organization to systematically
define its needs. to define the
acquisition process. and the basis on
which the proposals will be evaluated.
The RIP itself provides a standardized
framework for vendor proposals and
highlights business. technical and legal
issues that must be included in
the final contracL By employing
an RFP. an organization can
obtain much infonnation on which
to base an informed decision and.
thereby, increase the probability of
success.
-

-

Setting the tone
The RIP sets a tone and a style
in first dealings with vendors and/or
consultants. Inasmuch as these
relationships can endure for many
years, it is important that you establish
a reasonable and professional way of
dealing with the various suppliers.
RFPs are commonly issued for many
different products and services: land
use studies. organizational studies, data
base sysiems, communications
networks, financial systems.

Significant advantages can
accrue to organizations using RFPs to
acquire products and services. The
development of detailed requirements
fosters a better understanding of the
specific needs by all the stakeholders.
Generally, documentation for external
use is more carefully prepared and
more complete than internal
documentation.
Communicating the organization’s requirements to the vendors in
writing ensures that all of the suppliers
get the same information. Furthermore,
close scrutiny of the documentation
often reveals ambiguities and inconsistencies which would not be obvious
otherwise.
Insisting that each vendor or
supplier provide similar information in
a similar format has several advantages.
First, it is obvious when vendors or
suppliers have chosen to avoid issues or
direct answers. Having a fixed format
makes the job of comparing the various
products easier as the information is
presented in the same sequence.
Often. the structuring of a
formal process elicits better, more
complete information from a supplier.
The process itself requires the active
participation of the users. In so doing.
the users are better able to make an
informed decision.
Prior to writing your first RFP.
you should review what others have
done. Remember, that this process has
been used for decades. Obtain your
organization’s policies and procedures;
search out copies of old RFP5: speak to
~our colleagues. In this way. you
will learn different approaches
to structuring the REP and the
associated management processes.
More importantly, you will
benefit from the experience of
others. I

Enforcing
“Most-Favoured Customer” Pricing
How do you
ensure that you
get the best price?
How do you
ensure that the
supplier is not
charging you more
than another
public body or
private sector firm
for the same goods
and services?
In

Canadian law, the
Competition Act prohibits a supplier
from charging different prices for
goods of like quality and quantity sold
to two different
organizations. If this occurs, the
supplier is guilty of price
discrimination, a criminal offence.
Purchasers can take some steps to
ensure equal treatment from a
supplier. First, they can enshrine a
clause in the Agreement reminding the
supplier of its agreement to provide
prices and other tenns at least
as good as it offers to others. Second,
the purchaser can provide for a
retroactive adjustment if the supplier
grants better terms to another
organization. However, all of this is
only theory if the purchaser never
discovers that the “best price” it
received was more than the supplier
charged another organ Yation.

Discovery of major differences in
terms and prices usually arises from
discussions with colleagues in
comparable organizations dealing
with the same supplier.
Reproduced below is one of the
standard clauses used by the New
York City Board of Education to
obtain “most-favoured customer”
status.

New York City Bid Clarification
The first paragraph simply
establishes that this deal is at
least equal to the deal given to
any other Board~
“The bidder certifies that the
entirety of the terms included
herein. i.e. specifically and limited to
prices, warranties, conditions and
benefits. to the Board of Education of
the City School District of the City of
New York are at least equal to
the same entirety of terms currently
quoted by the bidder to any of its other
Board of Education customers for the
same or substantially similar quantity
and type of item(s) and services as
described herein. As used herein, the
word “terms” shall include prices,
warranties, conditions and benefits.
This certification shall not apply to
the terms under contracts in effect
between the bidder and other customers
at the date of submission of the within
bid, except as provided herein.”
The second paragraph applies if
the bidder offers better terms to some
other customer. If this occurs, these
better terms are automatically applied
to this contract.
“The successful bidder (herein
after called the “Contractor”) further
certifies that during the period between
the hid submission date and the
completion of the term of this contract,
should Contractor offer more
tavourahie entirety of tenns than those

terms quoted herein under a contract in
effect at the hid submission date with
any other Board of Education customer.
for the same or a substantially similar
quantity and type of item(s) and
services, then the Contractor shall
immediately thereafter notify the Board
of Education. Bureau of Supplies.
Regardless of whether such notice is
sent by the Contractor or received by
the Board of Education, this contract
shall be deemed amended retroactively
to the effective date of the more
favourable terms, to provide the more
favourable terms. The Board of
Education shall have the right and
option to decline any such
amendment”
The third paragraph requires the
bidder to notify the Board if it offers
better terms to another Boardz
“If the Contractor is of the
opinion that apparently more
favourable terms quoted, offered
or provided to such other Board
of Education customer is not more
favourable treatment, the Contractor
shall immediately notify the Director,
Bureau of Supplies, of the Board of
Education in writing setting forth in
detail the reasons why the Contractor
believes the apparently more
favourable treatment is not in fact more
favourable treatment. The Director,
Bureau of Supplies, after consideration
of the written explanation may, in his
or her sole discretion, decline to accept
the explanation and thereupon, the
contract shall be deemed amended
retroactively to the effective date of the
more favourable terms, to provide the
more favourable terms to the Board of
Education of the City School District of
the City of New York.”
The fourth paragraph ensures that
any revisions tequested by the bidder
will be the best otter:
C,.nunuej on
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E’rircing..

“The Contractor further certifies
that when the terms and conditions of
the within contract provide for the
written submission by the Contractor of
a request for revision of terms. such
requested revised tenns will he at least
equal to the Board of Education of the
City School District to the City of New
York than the same entirety of terms
offered by the Contractor to army
other Board of Education customer
for the same or substantially similar
quantity and type of item(s) and
services as of the effective date of the
revision.”
The fifth paragraph permits the
Board to inspect other contracts:
“The Contractor hereby authorizes
the inspection, review and copy of
contracts and documents that pertain or
relate to the performance of this clause
ofthe contract.”
The final paragraph requires the
bidder to maintain the various contracts
on file for this and other Boards for a
specified time:
“The Contractor shall be obligated
to keep the contracts and documents
referred to in the above paragraph
during the effective period(s) of this
contract and for a period of three
years after the final payment of this
contract.” •

FEEDBACK
Need more information?

Have a question?
We’d like to hear from you.
Please send your comments,
criticisms; suggestions, and

questions to the editor:
Michael Asner
204-1970 West 41 st Ave.

Vancouver, B.C.
V6M 1Y4
Phone/FAX (604) 266-0740
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A Three-Stage Selection
Process.
There are several distinct ways of
evaluating proposals. This one.
developed by a municipality, is based
on a three stage process and
incorporates demonstrations.
Presentations are becoming more
popular as an integral part of any
evaluation process. With many
information technology products.
including Geographic Information
Systems. a picture is truly “worth a
thousand words”. Products are often
differentiated by factors such as ease of
use which can only be evaluated first
hand.
The write-up which follows
describes both the process and some of
the major evaluation criteria.
PROPOSAL SELECTION

Selection Committee
The Selection Committee
will measure each vendor using the
evaluation process described below.
However, the Selection
Committee reserves the right to reject
proposals which. in its opinion are
clearly non-viable. In such a case, if
the vendor has demonstrated a valid
understanding of the requirement and is
otherwise qualified, the municipality
will infonn the vendor of the reason
for rejection and may allow an
opportunity to rectify the problem.

Evaluation Process
1. The first stage in the evaluation
process is intended to titter out those
vendors considered not to have a viable
corporate presence in B.C. (where local
support is deemed necessary) or
considered to be incapable of providing
the necessary function in the identified
environments or the necessary
hardware and/or software maintenance.
This is an assessment of the
vendor’s abi I ity to fleet the

implementation. operational and
maintenance requirements and the
extent of compliance with the
implementation schedule detailed in
Appendix E.
The intent is to use the vendor as
an expert and to encourage creative
proposals. However, the Selection
Committee reserves the right to
reject proposals which in its opinion are
clearly non-viable from an implementation, operational. environmental,
scheduling, technological or other point
of view. In such a case, if the vendor
has demonstrated a valid understanding
of the requirement and is otherwise
qualified, the mnunicipalit~will inform
the vendor of the reason for rejection
and may allow an opportunity to rectify
the problem
2. The second stage is a straightforward acceptable / unacceptable
analysis of the vendors’ responses to
the mandatory requirements. A
numerical score will be assigned based
on how well these requirements were
met. All qualified proposals will then
be evaluated for completeness and
suitability to the requirements.
Suppliers will be contacted. if
necessary, to clarify an item in
question. A short-list will be prepared
of suppliers considered most
appropriate for the municipality, based
on proposal response.
All proposals will be evaluated for
compliance with the mandatory
requirements. Failure to satisfy all
mandatory requirements may lead to
disqualification.
3. During the third stage, short
listed vendors will he asked to perform
demonstrations and/or presentations.
References fur systems similar to the
municipality’ s. supporting the
performance claimed by the vendor,
will he checked, In addition, the
mandate amid capahi lily of the vendor
,ni,nu,’,L.

An Ontario Prespective on Evaluation
A Three-Stage...

to undertake the necessary
commitments will be checked and
assessed.
This may include an inspection
of the facilities of the vendor or
vendor references prior to award of
the contract, to verify claims made in
the proposal. Interviews with key
personnel would be conducted
during the inspection. Short listed
GIS vendors may be asked to
demonstrate their capabilities with a
sample of the municipality’s
mapping data.
The municipality will place
a great deal of emphasis on the
quality of the references and their
similarity to the municipality’s target
environment.
A five year effective operating
cost will be calculated. The
effective operating costs will include
all one-time and continuing costs
associated with meeting the mandatory and desirable requirements
described the Appendices.
The order of priority of the
areas addressed by this RFP are:
The core components:
• Processing Infra-structure
• Application Environment,
including GIS
The network components:
• Network Infrastructure
• LAN Operating System
Other Products and Services
Contract negotiations with the
preferred supplier(s) will begin in
priority order. The selected vendors
will be required to negotiate a
contract in a format acceptable to the
municipality, and based on the
municipality’s standard Corporate
Systems contract. .

here are many different ways of evaluating proposals and selecting a supplier.
In Ontario, government ministries must choose the proposal that meets all mandatory
requirements and has the lowest evaluated cost The policy extract presented below
identifies the cost elements which must be included in any evaluation and the policy
guidelines in use:

Evaluation and Selection
Ministries must evaluate all relevant costs and benefits of bids or proposals.
Capabilities, functions and features that are proposed, but were not specified in the
RFP can only be evaluated if they are relevant to the procurement and directly related
to these stated objectives and requirements of the RFP. If taken into an evaluation, the
proposed items imply additional requirements and must be justified on a cost/benefit
basis. All suppliers whose proposals meet all mandatory requirements must be given
the opportunity to amend their proposals in regards to these additional requirements.
Evaluation methodologies for bids/proposals must meet the following criteria:
• saiisfy both users and suppliers;
• facilitate the establishment of meaningful and understandable
values between all desirable features
$ permit disclosure of the desirable features and their relative
values to suppliers
• incorporate life-cycle costing (i.e., costs over the time period that the
information technology will be used by a ministry).

The evaluated cost of a bid or proposal is the sum of its price and all other costs
and benefits relevant to the evaluation, that the ministry expects to incur in using the
proposed information technology.
Other costs in an evaluation of proposals must include, where relevant, at least the
following costs:
• Total costs of hardware, software, facilities, maintenance, training,
operations, and power, space and other environmental re<~jirements.These
costs must be calculated over the time frame that the ministry plans to use
the proposed information technology;
• One time costs such as site preparation, delivery, installation,
documentation, and conversion;
An assessed cost’ for every desirable feature;
• Provincial and Federal taxes and c~ties;
• Additional benefits such as ownership credit or residual value that the
ministry expects the Government of Ontario to obtain after using the
proposed information technology.

Ministries must comply with the directive on Supplies. Equipment and Services
for directions on Canadian content and industrial development Ministries must choose
the bid or proposal that meets all mandatory requirement,s and has the lowest evaluated
cost.
1. assessed cost: an estimate oft/re lowest cost alternative (i.e. proposal cost, third-party
purchase, in-house development, doing without, or a combination thereof) to meet all
requirements spec~[ied
for a feature.

a

Reference Checking
A Better Approach
ost selection procedures require
the bidders to identify reference
accounts. The wording in many RFP5
is similar:

‘Proposals must include a list
of references including names
and telephone numbers for whom
the bidder has performed similar
work. These references might be
contacted during the proposal
evaluation phase to determine
their satisfaction with the work
carried out.”
“Provide 3 references, for work
performed within the last two years,
which you judge to be ofsimilar
scope and complexity”
Invariably, someone from the
selection team makes the calls.
If this is your job, what do you
say? What questions do you ask?
What is the purpose of the exercise?
Clearly, you want to verify that the
supplier did in fact do a very good job
at that company.
But only the most naive evaluator
would assume that a supplier will

-

submit the name of a bad reference.
The existence of a few solid references
only demonstrates that the bidder has
the potential for excellent work.
Obviously, a bidder will only submit
the names of companies which they
know will provide them with a
wonderful reference.
There is another, more aggressive
tactic. Phone the reference accounts.
not only to learn about the bidder. hut
to learn the names of other purchasers.
Once this has been accomplished, call
all of the purchasers who weren’t listed
as references.
The purpose of these calls to
“non reference” accounts is to learn
about the supplier from a broader range
of customers. These customers will
relate both good and bad stories about
the bidder, and its products or
services.
The purpose in contacting “non
reference” accounts is not simply to
identify problem situations (which may
have been caused by the supplier or its
products, the purchaser, third parties.
etc.). The purpose is to learn what the
supplier did when difficulties were
encountered? What did the supplier do
when its project leader left? What
happened when the key user became

1. Was an evaluation of various vendors carried out?

2. If yes. who was considered and why was this vendor!
product chosen?

3. How long have you had this program?

ill? \Vhat did the supplier do when you
required more product on short notice?
Did the supplier act in the customer’s
best interest? Did the supplier simply
disavow responsibility? Did the
supplier and purchaser solve the
problem by working as partners?
If these conversations cause you
to be concerned about the risks in
dealing with a particular supplier, then
discuss the information with the
supplier.
Listen to the supplier’s side
before accepting the information.
Listed below is part of one organiration’s reference questionnaire. They
used it in the telephone survey of
current users (of a software supplier’s
financial modelling system).

f you do decide to incorporate
this approach to reference checking into
your evaluation procedure. I suggest
that you modify your RFP so that the
bidders are aware of this new process.
Here’s how one RFP informed the
bidders that the reference checking
would include a broad range of
customers. not just the names they
provided:

Our evaluation will be made
primarily via checks with the bidder
provided references and other
industry sources and users known to
the evaluation team.”

6. How responsive was the vendor to your queries and
problems? Did the vendor in fact take an active role in
solving any problems?

7. How would you rate the vendor’s support on a
scale of Ito 10?

8. How have you used support?
4. What training was provided? Was it any good?
Rate it Ito 10.

5. Did you find many bugs or errors in the system?
6

9. What do you consider to be the major limitations of
the system?

10. Are you considering an alternative at this time?

Standardizing RFPs: the BC example
B. C. Purchasing Commission is the central procurement agency for the
government, responsible for about $500 million in goods and services each
year on behalf ofprovincial ministries and agencies.The Purchasing
Commission has standardized the RFP process and theformat of the document
itself In so doing, they ensure that all suppliers have fair and equal access
and opportunity to government business.
They have developed an Administrative Section that is used on all RFPs. In constructing an RFP, they examine their
standard document and delete those sections and clauses which are not appropriate. The standardized document contemplates that the
RFP relates to information technology since it usually is the most complex type of acquisition. This standardized Part A has been
reproduced below. It is modified as needed. For example. for acquisitions that do not require a bidders’ meeting, section 3.2 is deleted.
Similarly. RFPs for services (and not including any electrical products) would not contain Sections 7.1 and 7.2 dealing with electrical
safety and communications.
The document can serve as a good model for use in many organizations. The document is organized into 7 sections. The first
5 sections are reproduced below. The remainder will be published in the next issue.
Part

!IAU

Administrative Section

1.1 RFP Terminology
Throughout this RFP, terminology is used as follows:
“Must,” “Mandatory” or “Required”: A requirement that must
be met in an unaltered form in order for the proposal to receive
consideration.
“Should” or “Desirable”: A requirement having a significant
degree of importance to the objectives of the RFP.
Other Requirements: A requirement not considered essential.
but for which preference may be given.

1.2 Mandate
The British Columbia Purchasing Commission has as its
mandate the procurement of goods and services for the
government of the province of British Columbia.

1.3 Purpose
The purpose of this RFP is to inform the private sector of a
business opportunity supplying _______________________

1.4 Eligibility
Bidders are cautioned that the acceptance of their proposal
will preclude them from participating as a bidder in subsequent
phases where a conflict of interest may arise. This includes.
but is not limited to. current or future corporate or others
interests, in connection with this project. It is suggested that
prospective bidders study the statement regarding the
recommended implementation strategy outlined in Part B to
determine whether or not they plan to submit a proposal on
subsequent phases.

1.5 Cooperative Purchasing
The B.C. Purchasing Commission wishes to promote
cooperative purchasing with all publicly funded agencies
including Crown corporations, hospital boards, educational
institutions, municipalities, cities, etc. Therefore, the B.C.
Purchasing Commission may choose to allow other public
bodies to purchase equipment using contracts that may be
negotiated as a result of this RFP.

2.0 SELECTION CRITERIA AND PROCEDURES
for the Ministry of
herein
referred to as the “ministry.” Depending on the proposals
offered in response to this RFP, one or more contracts(s) may
be negotiated with bidder (s).

2.1 Proposal Format
Bidders must cOnform to the instructions given regarding
proposal preparation and submission as detailed in Part B to be
considered for evaluation.
7

the BC example cont...
2.2 Evaluation Criteria
The following criteria will be considered in the evaluation:
• methodology
• bidder business and technical reputation
• financial stability
• deliverv performance
• pricing (including shipping costs, warranty, etc.)
• quality of proposal
• project team experience in environment described in this
document
Part B outlines the methodology that is planned for the
evaluation.
23 Financial Stability
The successful bidder may be required to demonstrate
financial stability and be registered to conduct business in
British Columbia.
2.4 Negotiation Delay
If an acquisition agreement cannot be negotiated within
thirty (30) days of notification to the designated bidder, the
Purchasing Commission may terminate negotiations with
that bidder and negotiate an acquisition agreement with another
bidder of its choice.
2.5 Shortlist
The evaluation procedure will be to develop a shortlist based
on the stated criteria The shortlisted bidders may be asked to
prepare a presentation, supply equipment or provide additional
technical literature prior to the final selection.
2.6 Mandatory Requirements
Part B of this RFP may contain mandatory requirements.
Proposals not meeting all mandatory requirements will be
rejected without further consideration.

to those who return the form with indication that they intend to
submit a proposal.
3.2 Bidders’ Meeting
A bidders’ meeting will be held at the time and in the location
specified on the Summary of Key Information. Attendance is
not mandatory. A transcript of the questions and answers
will be distributed, courier collect, to all attendees and bidders
who have returned the Receipt Confirmation Form.
Verbal questions will be allowed at the bidders’ meeting.
However, questions of a complex nature, or questions where
the bidder requires anonymity, should be forwarded in writing
to the Purchasing Commission prier to the meeting
33 Closing Date
Three complete copies of each proposal must be received by
2:00 p.m., local time, on the date specified in the Summary of
Key Information, at:
B.C. Purchasing.Commission, Mail Room, 4000 Seymour
Place, 2nd Fl., Victoria, B.C. V8X 4Y3
Telephone 604 / 389-3300
Proposals must not be sent by facsimile.
• Proposals should be clearly marked with the name and
address of the bidder, RFP Number and Title on the
envelope.
*

Late proposals will not be accepted and will be returned
courier collect to the bidder.

3.4 Format of Proposal
All three copies of the bidder’s proposal should follow the
format outlined in Part B.
3.5 Additional Information
Proposals may contain additional information. If alternative
solutions are offered, please submit the information in the same
format as a separate proposal.

3.0 PROPOSAL PREPARATION AND SUBMISSION
This section defines the proposal preparation and submission
procedures which are to be followed by all bidders. Bidders are
cautioned to carefully read and follow the procedures required
by this Request for Proposal as any deviation from these
requirements may be cause for rejection.
3.1 Receipt Confirmation Form
Fill out the attached Receipt Confirmation Form
(Appendix A) and return it to the Purchasing Commission. All
subsequent information regarding this RFP will be directed only
8

4.0 TERMS AND CONDITIONS
4.1 Inquiries
All inquiries related to this Request for Proposal are to be
directed, in writing, to the Purchasing Commission as noted on
the Summary of Key information. Information obtained from
any other source is not official and may be inaccurate. Do not
contact the ministry / agency involved. Inquiries and responses
will be recorded and may be distributed to all bidders at the
Commission’s option.

4.2 Notification of Changes
All recipients of this Request for Proposal who have, returned
the Receipt Confirmation Form wilt be notified regarding any
changes made to this document for purposes of
clarification.
4.3 Changes to Proposal Wording
The bidder shall not change the wording of the proposal
after submission and no words or comments shall be added to
the general conditions or detailed specifications unless
requested by the B.C. Purchasing Commission for
purposes of clarification.
4.4 Funding
All ministry expenditures are subject to the adequacy
of appropriation from the legislative assembly.
4.5 Ownership of Proposals
All responsesto this Request for Proposal become
the property of the B.C. Purchasing Commission.
4.6 Bidders’ Expenses
Prospective bidders are solely responsible for their own
expenses in preparing a proposal and subsequent negotiations
with the Province, if any.
4.7 Proposals as Part of Contract
Proposalsmay be negotiated with bidders, and if accepted.
may form part of any contract awarded.
4.8 Subcontracting
Utilizing a subcontractor (who must be clearly identified) to
remedy deficiencies in the prime bidder’s product or service
is acceptable. This also includes a joint submission by two
bidders having no formal corporate links. However, in this
case. one of these bidders must be prepared to take overall
responsibility for successful interconnection of the two
productlservice lines and this must be defined in the proposal.
Subcontracting to any finn or individual involved in the
preparation of this RFP will not be permitted.
4.9 Acceptance of Proposals
This RFP should be not be construed as a contract to
purchase goods or services, The B.C. Purchasing Commission
is not bound to accept the lowest price or any proposal of those
submitted.
Subsequent to the submission of proposals, interviews and
negotiations may be conducted with some of the bidders, but
there shall he no obligation to receive further information.

whether written or oral, from any bidder nor to disclose the
nature of any proposal received. Any or all proposals shall not
necessarily be accepted. The B.C. Purchasing Commission
shall not be obligated in any manner to any bidder whatsoever
until a written agreement has been duly executed relating
to an approved proposal. The B.C. Purchasing Commission
reserves the right to modify the terms of the RFP at any time
in its sole discretion.
Neither acceptance of a proposal nor execution of an
agreement shall constitute approval of any activit or
development contemplated in any proposal that requires any
approval, permit or licence pursuant to any federal; provincial,
regional district or municipal statute, regulation or by-law.
3.10 Liability for Errors
While the B.C. Purchasing Commission has used
considerable efforts to ensure an accurate representation of
information in this RFP. all prospective bidders are urged to
conduct their own investigations into the material facts and the
B.C. Purchasing Commission shall not be held liable or
accountable for any error or omission in any part of this RFP.
4.11 Definition of Contract
Notice in writing to a bidder of the acceptance of its proposal
by the Purchasing Commission. and the subsequent full
execution of a written agreement shall constitute the making of
the contract for the services, and no bidder shall acquire any
legal or equitable rights or privileges whatever relative to the
services until the occurrence of both such events.
4.12 Acceptance of Terms
All the terms and conditions of this RFP are a.ssurned to be
accepted by the bidder and incorporated in its proposal, except
those conditions and provisions which are expressly excluded
by the proposal.
4.13 Arbitration
The B.C.Purchasing Commission supports the procedures
established by the B.C. International Commercial Arbitration
Centre. Any purchase order placed as a result of this
RFP will contain a requirement to use the Arbitration Centre
as the final dispute resolution procedure in the event of
any perceived breach of the purchase contract which cannot be
resolved through negotiations with the concerned parties.
4.14 Quotes from Marketplace
The B.C. Purchasing Commission reserves the right to
consider quotes from the marketplace from suppliers other
than those invited to respond to this competition.
Con:~nuedOn J)age 10
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How To Organize
AnRFP

4.15 Contract Administrator
A contract administrator will be
assigned to oversee the contract
awarded to the successful bidder. In
addition. the successful bidder will be
expected to name a counterpart project
manager. The bidder project manager
will be responsible for providing
scheduled status reports to the contract
administrator or his designate.

This is the first in a series of
checklists dealing with many different
aspects of the RFP process. This one
deals with organization. Others, to be
presented in future issues, will deal
with costs, selection criteria,
responsibilities, project management
issues, and critical success factors.

4.16 Payment Holdback
The province will hold back 15% of
the total contract price until the
requirements outlined in this RFP have
been met.
4.17 Compliance with Laws
The Contractor shall give all the
notices and obtain all the licenses and
permits required to perform the work,
The Contractor shall comply with all
the laws applicable to the work or the
performance of the contract.

5.0

CONFIDENTIALITY AND
SECURITY

5.1 This document, or any portion
thereof. may not be used for any
purpose other than the submission of
proposals.
5.2 All proposals submitted by bidders
shall be held in strict confidence and
will not be revealed directly or
indirectly to any other party.
Information pertaining to the ministry
obtained by the bidder as a result of
participation in this project is
confidential and must not be disclosed
without written authorization from the
ministry. ‘

The remainder of Part ‘A will be
featured in the next issue.

I (I

in studying real-life examples of
the Request For Proposal (RFP), you
can learn much about the
management activities which
determine the success of a project.
Many of these activities are related to
the process for issuing the
RFP and evaluating the responses.
This checklist identifies some
these success factors.

*

Qualify the suppliers.
Send the RFP only to vendors
which you believe are capable of
doing the job.

•

Restrict the RFP to a limited
number of suppliers. Responding
to suppliers’ questions and
dealing with them during this
process is costly and timeconsuming for your organization.

•

Ensure that the suppliers cover
the range of alternatives. Don’t
pre-judge the best solution.
Don’t assume that the largest
supplier or the incumbent is the
only firm capable of providing
an excellent solution. Many new

firms may have entered the
marketplace since you last
gathered information.

•

include a timetable in the RFP.
Ensure that you provide
adequate time for each vendor to
prepare its proposal.

Quantify your requirements
whenever possible. For example,
if you require “prompt repair
service”, define it as “the
appearance of a qualified service
technician at our site within
three hours of our call, on a 24
hour basis”.

Ensure that your senior
management agrees with your
l~~t
of potential vendors. Some
senior managers, based on
past experience, simply will not
deal with certain suppliers.

Ensure that the process for
developing and issuing the RFP
and evaluating the proposals has
been thought through,
documented, and approved by
management.

Engage expert advice to assist
you. if th~5is the first RFP for
which you are responsible, talk to
someone with experience in this
matter. Discuss the process, your
expectations, and any

risks you may have overlooked.
investigate your organization’s
policies related to spending
levels, procurement practices,
contracts, etc. prior to preparing
the RFP.

•

•

a

•

Ensure that the process for
dealing with vendors is fair and
that each supplier is treated in a
similar manner. Occasionally, an
unsuccessfal bidder will protest
not being selected,often to senior
management or to political
representatives. Anticipating
this, the issuer should carefully
document the evaluation
procedures, findings and
conclusions.

Recognize that unless there
are surprises discovered during
the process, or that circumstances
change, you have an implicit
commitment to select one of the
proposals.

Provide sufficient elapsed time
and sufficient internal staff to do
a good job.

Give suppliers as much
information as possible. Tell them
who the competition is;
ensure that answers are
communicated to all suppliers;
provide them with thorough
information concerning your
requirements and the selection
process. Identify the evaluation
criteria, your methodology, and
the weights used in evaluating
each major factor.

•

•

Ensure that your
recommendations are consistent
with your organization’s
approval processes and budget
guidelines. For example, if the
proposal is likely to require a
special capital
authorization analysis because
of the amount 0f money involved,
then ensure that you have the
time to do this analysis.
Document your requirements for
confidentiality before releasing
any information to the suppliers.
Will you require each supplier to
sign a non-disclosure agreement
prior to receiving your RFP?
Will you require information
from each supplier before
releasing the RFP?

Sources of
additional
information
There is a lot of valuable
information available in a variety of
publications magazines, books,
reference publications, journals,
conference proceedings, and electronic
databases. This column will point you
to these sources.

Oct. 1985, ISSN 0744-2815
A description of the membership ofthe
selection team, the selection process,
contents of the REP, and the contract.
2. RFPs doing it the right way
Asner, Michael
Canadian Datasystems,
vl9nl, pp 112-3, Jan. 1987,
ISSN 0008-3364
A discussion of the use of the RFP and
a description ofits basic format.
-

3. Developing an Effective RFP
Asner, Michael
Data Processing Management,
section 1-05-25, Auerbach
Publishers, 1987
This article examines a sample
requestfor proposal to demonstrate
how to write one and evaluate its
responses.

4. Rx for Successful RFP
Bex, Michael
Computers in Healthcare,
v8nlI, pp 3 1-34, Sept. 1987,
ISSN: 0274-63 IX

5. Request For Proposals For Library
Automation
Bolef, D. and Gardner, T.
Bulletin of the Medical
Library Association. v76n2,
pp 141-145, April 1988

-

The following listed articles
and books contain some useful
information about different aspects
of RFPs.

1. Software Selection Takes
Teamwork
Arvai. Ernest Stephen
Today’s Office v20n5. pplô-l9,

6. Developing a Data Network RFP
Datapro Feature Report 6022
Datapro Information Systems Group
North York, Ontario
Management guideline that discusses
the RFP process, how to develop the
REP document and steps to evaluate
responses.

7. Preparing a Training Request
Karten, Naomi
Computerworid, v23n 17,
ppll2, Apr 24,1989, ISSN:
Continued on back...
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10. Acquiring and Protecting
Computer Information Technology
Sookman, Barry B.
Carswell, 1988, ISBN: 0
459-32911-1
This 600 page book deals extensively
with contracting issues, copyright
protection, trade secret protection, and
trademarks, patents, and criminal law
primarilyfrom the Canadian
perspective. Written for lawyers.

0010-4841
A description ofthe process (using an
RFP) to select a supplier oftraining
ser~’icei

& Consulting Services: AManager’s
Guide
Management Board
Secretariat, Government of
Ontamio, 1985, Toronto, Ontario
Thirtypage management guidelinefor

11. The Municipal Computer
Systems Handbook
Strock, Barry and Adkins,Dave
RST Cii-., 1989 (S29.95),
300 p., ISBN: 0-9623460-0-4
A 360 page guide to computer
systems planning, procurement,
vendor negotiations, contracts
and intplem entotion for Local
Government officials.

acquiring consulting services using an

RFP.
Easy to reai Contains much useful
informatioIL

9. An RIP Guides A ‘Right’ Buy
Romei. Lura K.
Modern Office Technology,
v34p82, May 1989, ISSN:
0026-8208
Description ofthe REPfor the City of
Denver related to local area network
purchases.

with contract issues. It is an easy-toread guidefor managers involved in
the acquisition ofcomputer
resources.
It contains 50 pages ofcontract
checklists.
13. Tips on Preparing a Request
for Proposal
Anonymous
Modern Materials Handling,
v42n5, pp 68-72,
Apr 1987,
ISSN: 0026-8038
A discussion ofthe items which
should be included in the functional
requirements aspart ofthe REP,

14. Selling to Government

12. Contracting For Computers
Takach, George S
McGraw-Hill Ryerson, 1989,
ISBN: 0-07-549867-7
This 2(X) page book deals extensively

Supply and Services Canada,
1989, 815.00
ISBN: 0-66-13106
A helpful introduction to government
purchasing in Canada.
Includes glossary, list ofcontacts and
common policies and proceduresfor
federal, provincial and territorial
governments.
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INSIDE
• Some Important RFP Add-Ons
There are some features found only in
selected RFPs which can make the RFP
more effective and the selection of a
supplier easier. Here are 4 options to
consider including in your next RFP.

ISSUE 2
AUGUST, 1993

Michael Asner, Editor

Welcome to issue #2
of the only newsletter
devoted to the RFP

• Recycling RFPs
The Table of Contents of another
organization’s RFP can be used as a
checklist to identify issues which you may
not have considered. Here are 100 items
one U.S. organization identified in their
RFP for a new computer system.

Dear New Subscriber

A

s expected, many of our subscribers work in the public sector where
pressure to justify each and every major purchase is increasing.
Ministries, crown corporations, cities, utilities, school boards, hospitals,

in fact, all public sector bodies, are being subjected to more and more public
• RFP Rules
How do you keep the cost of the RFP
process reasonable while ensuring that
the competition is both fair and open?
Here are the guidelines used by one
public sector body for RFPs from less than
$1000 to more than $100,000.

scrutiny. Each of these organizations is required by law, by policy, or by regulation
to conduct its procurement activities in a “visibly fair” manner. This is often
expressed in phrases such as “fair and open competition”, “fair and equal treatment”
or “ethical and prudent” purchasing practices.
The courts in Canada as well as otherjurisdictions have established that the
issuer of an RFP has certain specific duties. These duties are owed to all potential

• Standardizing RFPs:
the BC Example
Here are the rules and guidelines issued
by the BC. Purchasing Commission for
use by ministries and other public sector
bodies for all types of RFPs.

suppliers who receive or respond to the RFP:
‘You must warn the suppliers about known dangers.
‘You must fully disclose relevant information to all suppliers.
‘You must treat all suppliers in a fair and equal manner.
‘You must avoid misrepresentations.

• Project Managers Checklist
Checklists are valuable tools. They often
highlight potential sources of major
problems. Here is a list dealing with each
phase 0f an RFP project.

These duties restrict the ability of purchasers to act in arbitrary ways. Many
organizations, in recognizing the implications of these and other duties, take much
more care in preparing an RFP.
Many organizations have developed guidelines to help their staff comply with
their RFP policy and the law. Here are the guidelines used by one public sector body

Plus: Sources of Additional Information

to ensure that its RFP process is both visibly fair and publicly defensible:

Continued on page 2

The RFP Report is published by Michael
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All suppliers must be treated equally.
This must be demonstrable:
‘The criteria for inviting

Subscription rates $70 per year in North

suppliers to submit proposals must be

America. Prices vary elsewhere.

reasonable and applied equally to all

Printed in Canada.

suppliers at the same time.

FEEDBACK

manner consistent with its value and
importance.
‘The entire RFP process and the
related decisions must be documented.

potential suppliers.
• The RFP must be released to all

Copyright © 1993 Michael Asner
Consulting. All rights including translation
into other languages, reserved by the
publishers. No part of this publication
may be reproduced in any form, by
microfilm, xerography, or otherwise, or
incorporated in any information retrieval
systems without the written permission of
the copyright owner.

• The RFP must be publicized in a

‘The same information must be

Several articles in this issue deal
with different aspects of public
scrutiny.

communicated to all suppliers.
(Some organizations insist that all

The article ‘RFP Rules’ provides a

supplier questions be submitted in

specific example of how one public

writing. These same organizations

sector body decides how much effort to

often answer these questions only in

put into an RFP. It is often easier to

writing.)

ensure that the RFP process is fair

• The RFP rules must be

when large amounts of money are

contained in the RFP and not be

involved. Small procurements do not

changed.

warrant and cannot justify an expensive

‘All proposals must be evaluated

RFP process. It is folly to spend $2000

in the same manner, using the same

of your time to ensure that the

Need more information?
Have a question?
We’d like to hear from you.

process and by the same people.

acquisition of a $5000 service has been

Please send your comments,

session.

criticisms, suggestions,
and questions to the editor:
Michael Asner
5951 -237A St.,
Langley, B.C.
V2Z 1A6
Phone/FAX (604) 530-7881

‘Unsuccessful suppliers must

made known to hundreds of vendors.

have the opportunity of a debriefing
The article on ‘Some Important
RFP Add-Ons’ discusses the inclusion

The RFP Process must be open and

of the evaluation criteria in the RFP. It

fair. This must be demonstrable:

suggests that the process is easier to

‘The process must comply with

defend as being fair when the detailed

the Public Sector Purchasing Policy and

factors and weights are known by all

the Freedom of Information Act.

suppliers.

‘The evaluation process must be
documented.
‘Any suppliers requesting an
RFP must be given one.

I hope that you find this issue
interesting. •

RFP Rules
The Building Block Approach to RFP Approvals
There is a high cost
associated with being “visibly
fair” or holding a “fair and
open” competition. Often there
are dozens, ifnot hundreds, of
potential suppliers for a specific
service.
How do you select an architect or a
systems integrator to perform a $5000
preliminary evaluation from 100
qualified firms?
Obviously, the REP effort must be
related to the size~of the expenditure.
Even with small procurements issues of
fairness and public scrutiny must be
addressed.
Many organizations have defined a
building-block approach to
procurements using RFPs. With each
increase in the level of expenditure,
additional effort is justified and
additional approvals are required.
Here is how one government
ministry deals with this issue.
All procurements based on factors
other than lowest price require some
form of RFP. The manager initiating
the procurement develops an estimate
of the value of the procurement. This
estimate determines the approach and
the required approvals. As the
expenditure level increases, the
approach changes from phone calls, to
letters, to a formal RFP. Similarly, the
required approvals progress from one
signature on a purchase order to a
formal review of the project and the
contract.
Managers are advised to ensure
that all contract awards can stand up to
public scrutiny, even those for less than
$1000.

Here are the guidelines that they use:

Estimated Value: less than $1000
Approach:
Telephone one qualified supplier
to identify the work, discuss the price
and award the contract.
Approvals:
1. Approval of the project plan is not
required.
2. Contract approval is required.
Estimated value: between $1,000 and
$5,000
Approach:
Telephone at least 3 qualified
suppliers to identify the work, discuss
various approaches and request
proposals in the form of letters.
Evaluate the proposals, document your
decision, and award a contract. Keep
the letters.
Approvals
1. Approval of the project plan is not
required.
2. Contract approval is required.

Estimated value: between $5,000 and
$20,000
Approach:
Issue a letter to at least 5 suppliers
describing your requirements and the
selection criteria. Request formal
proposals but ensure that the evaluation
process and RFP are kept as simple as
possible. Evaluate the proposals,
document your decision and award a
contract.
Approvals:
1. Preliminary project approval.
2. Project approval.
3. Contract approval.

Estimated value: between $20,000 and
$100,000
Approach:
Issue a formal RFP to known
suppliers. Follow the RFP process
described in this manual. Use an
evaluation committee. Advertise
locally.
Approvals:
1, Preliminary project approval.
2. Project approval.
3. RFP Package
4. Management approval of the winner.
5. Contract approval.
Estimated value: over $100,000
Approach:
Issue a formal REP to known
suppliers. Follow the RFP process
described in this manual. Use an
evaluation committee. Advertise at
least provincially.
Approvals:
1. Preliminary project approval
2. Project approval
3. Treasury Board
4. RFP Package
5. Management approval of winner
6. Contract approval
Within the guidelines, each type of
approval was defined:
1 Preliminary project approval is
required to initiate this process. The
project’s sponsor is advised to speak to
the next level manager and/or the ADM
(Assistant Deputy Minister) with
contracting approval. The amount of
work required to obtain this approval
(and buy-in) from management will be
commensurate with the size of the
project. Small projects may require
only a short conversation or memo.
.

continued...

Larger projects may require many
pages ofjustification, even at this
preliminary leveL Management will
ensure that the proposed project
complies with existing plans, budget
commitments and restrictions. It is a
good practice to document all requests
for preliminary approval. This need not
be elaborate. A short E-mail message is
sufficient for small projects.
2. Project approval is required
before preparing an RFP. Send the
ADM a memo requesting approval for
the project. Attach your project plan. In
the memo, indicate the estimated total
expenditure and the duration of the
project.
A project plan details the tasks to
be done, the timing for each, the
relationships among tasks and the
responsibility for completing each task.
3. Treasury Board approval is
required before issuing an REP for a
contract where the total potential cost is
likely to exceed $100,000.
4. REP Package approval is
required before issuing an REP.
Approval of the Director, Finance and
Administration must be obtained when
the estimated contract value is more
than $20,000.
The following documentation is to
be sent to the Director, Finance and
Administration for approval prior to
issuing an REP:
-Terms of reference
-Project plan
-Required approvals
-Business case
-The Request For Proposal
-Evaluation process and weights
-Methodfor identifying potential suppliers

5. Management approval of
winner is required before awarding a
contract. Approval is given upon
receipt and review of a memorandum
identifying the recommended supplier
and summarizing the evaluation results.
6. Contract approval is required
prior to any contract being executed by
the ministry. It is a formalized
procedure with levels of signing
authority depending on the total
contract value •

Some Important RFP
Add-Ons
Most REPs share some common
elements. However, there are some
features found only in selected RFPs
which can be valuable. These features,
when appropriate, can help make the
REP much more effective and the
selection of a supplier easier. This
article identifies a few features which
you many want to consider for
inclusion in your next REP.
1. Structure the RFP as a large

questionnaire.
An RFP issued by a local
government body consisted of 85 pages
of requirements information organized
as a questionnaire. Each requirement
was identified as ~minimum’or
‘desirable’. Suppliers were required to
indicate ~‘yes”,“no” and provide a note
containing additional information if
necessary.
Here is a sample of a
questionnaire used in an REP to obtain
information about Work Orders (used
by a maintenance department):

analysis. When both evaluations have
been completed, the results are
combined and the best combination of
cost and functionality is identified.
REPs often contain sample
spreadsheets which identify the
information that each vendor is to
provide. The inclusion of spreadsheets
in the REP simplifies the analysis and
standardizes the responses. Some RFPs
request that the data be provided both
in hard-copy form and on a diskette
using a standard spreadsheet software.
3. In the RFP, include specific

evaluation criteria and the
associated points.

The quality of the proposed
solutions depends to a great extent on
the amount of accurate, detailed
information which you provide to the
suppliers. All REPs describe the
evaluation criteria. In some REPs, these
are vague; in others, these are specific.
For example, some REPs will state that
“ability to satisfy our functional
requirements
REQUIREMENTS WORK ORDERS
YES NO NOTE NO. is the most
important
Work orders will be categorized as follows:
factor”. Other
1. Received
RFP5 are more
2. Diagnosed
precise. For
3. Estimated
example, “the
4. Waiting Approval
evaluation
5. In Progress
factors are, in
6. Waiting For Parts
order of
7. Waiting For Labour
importance,
8. Pending Outside Vendor Completion
functionality,
9. In Hold Pending Management Decision
experience of
10. Completed
the supplier,
and price.”
2. In the RFP, require that the
Information about the evaluation
vendors provide costing information
factors is extremely important to
separately.
suppliers. They often create their
Many organizations insist that
proposals in direct response to this
vendors provide costing information in
information. Obviously, an REP that
a separate chapter or section. These
states “price is the primary factor” will
organizations perform the functional
attract a different type of proposal than
evaluation independent of the costing
one that states “speed of
-

continued on pg 5...

implementation is the primary
factor”. The level of detail about the
evaluation criteria influences
supplier behaviour. Some
organizations specify not only the
factors but the weights assigned to
them in their REP.
One organization was
concerned that the selection stand up
to public scrutiny. It decided to
publish the evaluation process. This
6-page description identified each
step of the process, the evaluation
criteria and weights. It stated that the
evaluation would consist of three
parts: the written proposals, an oral
interview, and a live system
demonstration. The total score would
be 2500 points with 1,500 for the
proposal. 300 for the oral interview,
and 700 for the demonstration.
The REP described how the
points would be assigned. For
example. 500 of the 1500 points
would be assigned to the computer
system’s functional requirements.
Each requirement was to be
evaluated using a checklist. Specific
points were assigned for each
feature. For example, 65 points were
assigned to the equipment
maintenance capabilities of the
system.
4. In the RFP, identify any

industry-wide standards to be
satisfied. The inclusion of industry
standards can both simplify your
REP and make it more precise.
There are some standards which
can help define your requirements.
These standards originate from
several sources: industry associations, other systems which your
organization may have implemented,
and common industry practices.
One organization specified in its
REP that the supplier must comply
with the Vehicle Maintenance
Reporting Standard of the American
Trucking Association. Their REP
explained that they wanted to adopt
this standard, not because of its
inventory control application, but
because of its suitability for
maintenance activity tracking.
continued on pg IL..

Recycling RFPs
here are many sources for good ideas which can improve your REP. The Table of
Contents of another organization’s RFP can be used as a checklist against yours. It
may help you to identify some areas or issues which you have not considered.
Here is the Table of Contents from a 150-page REP prepared by a State agency.
Because it is a State agency, its requirements for a formalized process are more severe
than those of a private sector firm.

Table of Contents
SECTION A GENERAL PROPOSAL INFORMATION
1. Intent
2. Legal Authority
3. Contacts
4. Acknowledgement of RFP
5. Period of Performance
6. Pre-proposal Conference
7. Inquiries
8. Addenda
9. Response Date
10. Proposals
11. Rejection of Proposals
1 2. Acceptance of Proposal Content
1 3. Incurred Costs
14. Conflict of Interest
1 5. Disclosure of Proposal Contents
1 6. Subcontractors
1 7. Non collusion Certification
1 8. Availability of Additional Technical Data
1 9. Proposer’s Notice
20. Proposed Project Funding
21. News Releases
22. Lobbying
23. Proposed Payment Procedures
24. Multiple or Alternate Proposals
25. Right to Inspect Place of Business
26. Reporting of Anti-Competitive Practices
-

27. On~SiteInspections

28. Pre-Award Audit
SECTION B - OFFEROR’S MINIMUM QUAUFICATIONS

1.

Licenses
2. Minimum Financial Requirements
3. Prior Experience
4. Insurance Requirements
5. Bid Bond and Performance Bond
SECTION C - PROPOSAL PROCESS AND INSTRUCTIONS
1. General Instructions

2.
3.

Proposal Submittal
Amendments to Proposals

continued...

Recycling RFPs continued....
4.

Part
Part
Part
Part
Part

6 78 9 10

Pricing Proposal
Project Management Plan
Subcontracted Work
Financial Records and Bonds
- Other Information

SECTION D - STATEMENT OF WORK
1.
2.
3.

Introduction
Overview of the Requirements
General System Requirements
1.
System Support
2.
Data Base Management
3.
Reports and Queries
4.
User Friendly Screen Operations
5.
System Security
6.
Data Integrity
7.
Ability to Customize Applications
8.
Connectivity
9.
Documentation
10. Capacity
11. Month End Processing
1 2. Centralized Control
13. Test Environment
14. Change Tracking and Control
15. System Input
1 6. Simulation
17. Distributed Database

4.

Equipment Management Functional Requirements
1.
Manage Equipment Inventory

2.

Replace Equipment

3.
4.
5.
6.

Analyze Equipment Statistics
Manage Equipment Maintenance
Manage Parts, Fuel and Component Inventory
Analyze Equipment, Parts, Maintenance and
Operations Costs
Manage Equipment Billing and Accounts Receivable
Audit Asset and Maintenance Activity
Maintain Master Tables

7.
8.

9.
5.

5.
6.
7.

Proposal Instructions
Part 1 - Transmittal Letter
Part 2 - Acknowledgement of Amendments/Addenda
Part 3 - Offeror’s Qualifications
Part 4 - Proposed Software/Hardware
Part 5 - Response to System Requirements

Facilities Management
1.
Manage Equipment Inventory
2.
Manage Building Inventory
3.
Manage Runways, Taxiways, Roads, and Grounds
4.
Manage maintenance of Assets

6.
7.

Manage Parts, Fuel, and Supply Inventory
Scheduling and Tracking of Staff Time
Analyze Equipment, Parts, Maintenance and
Operations Costs
8.
Maintain Master Tables
9.
Audit Activities
Technical Environment
Offeror Obligations

SECTION E - GENERAL CONTRACT INFORMATION
1. Contract Approval
2. Proposal As Part of Contract
3. Additional Terms and Conditions
4. Standard Contract Provisions
5. Advance Payments
6. Liquidated Damages
7. Funding Contingencies
8. Contract Personnel
9. State Property
10. State Provided Resources
11. Ownership of Documents
1 2. Payment of Taxes
13. Standards
14. System Changes
15. Reimbursement for Unacceptable Deliverables
16. Payment of Interest
17. Termination for Default
18. Contract Changes
19. Right to Audit
20. Retention of Books and Records
21. Contract Controversies
22. Appeal on a Contract Controversy
23. Judicial Appeal
24. Prime Contractor Responsibilities
25. Withholding of Contract Payments
26. Copyrights, Trade Secrets and Confidential Technical Data
27. Novation or Change of Name
28. Fraud or Bad Faith by the Contractor
29. Guarantee of Access to Software
30. Product Warranty

APPENDICES
I.
Standard Agreement
II. Indemnification and Insurance
III. Format of Resumes
IV. Schedule of Procurement Events
V. Existing System Overview

VI. Definitions
VII. General Interface Design

Standardizing RFPs: the BC example
B.C. Purchasing Commission is the central procurement agency for the
government, responsible for about $500 million in goods and services each
year on behalf of provincial ministries and agencies. The Purchasing
Commission has standardized the RFP process and theformat of the document
itself In so doing, they ensure that all suppliers have fair and equal access
and opportunity to government business.
Their REPs always consist of two parts. Part A is the Administrative Section; Part B, the Requirements.
They have developed an Administrative Section that is used on all REPs. In constructing an REP, they examine their standard
document and delete those sections and clauses which are not appropriate. The standardized document contemplates that the RFP
relates to information technology since it usually is the most complex type of acquisition. This standardized Part A has been
reproduced below. It is modified as needed. For example, REPs for services (and not including any electrical products) would not
contain sections 7.1 and 7.2 dealing with electrical safety and communications.
The document can serve as a good model for use in many organizations. The Administrative Section is organized into 7 sections.
The first 5 sections were contained in Issue No. 1. In this issue, we reproduce the remainder of the Administrative Section and
describe Part B, the Requirements Section.

Part “A” Administrative Section (continued)
6.0 PRICING
6.1 Firm Pricing
Prices quoted in the proposals shall be firm for a period of
at least 90 days after the submission deadline.

G.S.T. Certification Clause
This is to certify that the property and/or services orderedl
purchased hereby are for the use of, and are being purchased
by the Province of British Columbia, with crown funds, and
are therefore not subject to the goods and services tax.

7.0 GENERAL

6.2 Volumes
Pm-ices quoted should reflect the possibility of supplying
one or more units to offices at various locations in the province.
Guaranteed volumes cannot be established to form the basis for
discounts structures.

7.1 Electrical Safety
All equipment must be CSA certified or Electrical Safety
Branch approved for use intended and must be so labeled prior
to delivery or installation. All costs of approval to be at
proponent’s expense.

6.3 Discounts

7.2 Department of Communications Approval
Any device that will be attached to a telephone line must
have Department of Communications approval.

Prices are requested on nationally published suggested list
prices less a fixed percentage discount. This discount may or
may not vary between models offered, but must be effective for
a minimum of one year after award of contract.

7.3 Ownership of Software

6.4 Currency and Taxes
Prices quoted are to be in Canadian dollars, duty and
delivery FOB destination included. Goods and Services Tax
and Provincial Sales Tax excluded.

The Province of British Columbia will have absolute and
sole ownership of the application code developed by the
proponent for the system and all enhancemnent or changes to
the software. The software cannot be marketed or
implemented without prior approval. This includes all hard
7
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copies such as printouts, and all electronic copies such as
diskettes or tapes. It is the proponent’s responsibility to ensure
that the ministry has all licences required for the software.

Here is the format that is always used:

Table of Contents
1: Ministry/Situation Overview

7.4 Replacement of Discontinued Models
Replacement of discontinued models, if accepted, must
offer the same discount or higher discount than the original
model offered.

2. Hardware and Software Environment
3. Requirements Overview
4. Proponent Response
5. Pricing

7.5 Reciprocity
The Purchasing Commission reserves the right to consider
and evaluate any proposal on the same basis as a proposal from
a British Columbia supplier of the same or similar product or
service would be considered and evaluated by Government
Purchasing Authorities in the jurisdiction of that proponent.

7.6 Technology Commercialization
The Province of British Columbia will retain exclusive
ownership of all intellectual property rights, including patent,
copyright, trademark, industrial design and trade secrets, in and
to the commodities referred herein including but not limited to,
all plans, drawings, specifications, prototypes, reports,
modifications, enhancements, software, diskettes, tapes or test
information used in the design, development and production of
the commodities referred herein.
Licensing and marketing rights to the commodities referred
herein will not be granted in the agreement. Proposals regarding
licensing and marketing the commodities referred herein should
not be submitted in response to this Request for Proposal, and
will not be considered in evaluating responses. If the Province
of British Columbia elects to commercialize the commodities
referred herein, these rights will be negotiated and contracted
separately from this Agreement through the Technology
Commercialization Program. The successful proponent will
have the first right to negotiate the licensing and marketing
rights.

Part B

Requirements Section

In order to standardize the REP further, the Purchasing
Coni.mnission has published guidelines for this Section. While
the content of any two REPs cannot be standardized (since each
situation is different), the format for this section can be the
same for a wide range of REPs.

6. Project Management
7. Proposal Evaluation
8.

Detailed Specifications
Appendices

The published guidelines are intended to assist the user in
writing this section by providing examples or outlining the
suggested content. The Purchasing Commission recognizes that
many of the people using these guidelines will be unfamiliar
with REPs and the REP process.
Some of the sections will not apply to particular RFPs.
Here are the Guidelines for each section.

1.0 Ministry Situation/Overview
Summarize what the Proponent needs to know about the
ministry. Identify ministry responsibility and function. Provide
a brief indication of size, locations, etc. if relevant. Provide a
brief history of events leading up to this REP and a broad
description of its scope.

2.0 Hardware and Software Environment (if relevant)
Summarize the key features of the environment and an
overview of the background information related to this REP.
Provide sufficient information to indicate general
environmental situation and architecture.

3. Requirements Overview
Indicate what the Proponent needs to know about the
overall approach you have selected for the project, the
mandatory requirements, detailed requirements and
specifications. Provide a narrative of the goals and objectives
for the project, an indication of the scope and size, and the
timetable, milestones, and deadlines.

4. Proponent Response
This section generally contains the information for
evaluation purposes. Ensure that questions relate to evaluation
criteria. Identify the format of the proposal. Describe the
general qualifications and capabilities expected of the
successful Proponent. Identify the requirements for information
about the experience or qualifications of the proponents and the
need for references.

7.0 Proposal Evaluation
Tell the proponent how you will evaluate the proposal:
define the evaluation conunittee structure, method of
evaluation, the requirements for a benchmark test.

8.0 Detailed Specifications and Appendices
Provide adequate detail to give the Proponents every
opportunity to provide a good proposal. Use Appendices as
needed.

5.0 Pricing
Identify how you want prices quoted and the type of
pricing required.

6.0 Project Management
Outline the ministry’s requirements in terms of workplan,
deliverables, development methodology, programming
standards, project management plans, progress reporting,
composition of the project team, and software tools.

Proposal Format
Evaluation of proposals is made easier when proponents
respond in a similar manner. The following format should be

Notes To The Evaluation Committee
• Before beginning your evaluation, ensure that your point
ratings have been assigned to the evaluation criteria.
• Proposals must not be evaluated against anything other
than the criteria defined in the RFP document.

followed to provide consistency in responses:
Title Page:
Showing RFP number, closing date and time, proponent’s
telephone text, and contact person.

• Proposals will not be released to the committee until the
purchasing Commission receives the point ratings.

Letter of Introduction:

• All notes, discussions, points ratings, etc. are of a
confidentialnature and the Chairperson of the evaluation
committee should keep written material in a safe location.

person authorized to sign of behalf of, and bind the company to.

• All working documents become part of the file which
could be released to unsuccessful proponents under Freedom of
Information Act.

Table of C’ontents:

• A summary of the evaluation committee
recommendations must be sent to the Purchasing Commission.
The Purchasing Commission will communicate the decision to
all proponents.
• All proposals except the successful proponent must be
returned to the Purchasing Commission following the selection
and debriefing process.

One page, introducing the company and signed by the
statement made in response to this RFP.

Include page numbers.
Section 1 - Etecutive Sumnmaiy:
One or two page summary of the key features of the proposal.
Section 2 - Proponent’s Response:
Section 3 - Pricing:
Price, pricing formula and related conditions of sale or
contract.

• If any discussion is to take place with a proponent during
evaluation, please inform the Purchasing Commission first.

Section 4 - Proposed ApproachiSolution:

• Remember, you decision must be defensible and may
have to be conveyed to unsuccessful proponents.

Section 5 - Appendices

Prolect Managers
Checklist
This is the second in a
series of checklists dealing
with many different aspects
of the RFP process. This
one was developed to help
the project mi~nageridentify
some key areas and
potential sources of major
problems. Others, to be
presented in future issues
will deal with costs,
responsibilities, and critical
successfactors.

‘Are the requirements large enough
to warrant a staged process calling
for interim deliverables?

of the RFP? Does the RFP describe all
the requirements?

‘If you anticipate that some vendors
will be unable to meet the mandatory
requirements, can you justify the
requirements from a business
perspective?

Inviting Suppliers

‘Are the anticipated results of a
successful solution stated clearly in
objective terms?
‘Have the evaluation methodology
and evaluation criteria been
developed and used to ensure that the
requirements are stated clearly?

• Has one person from the agency
been assigned to deal with the
suppliers?
‘Is your current supplier included? If
not, have you documented the

reasons and reviewed them with
management?
‘Are you prepared to accept

proposals from suppliers not on the
suppliers list?

Before Starting

‘Are the key users to be involved in
preparing the RFP?
• Have sufficient staff and time been
allocated to this process?
• Are the overall goals 0f the
procurement process documented and
understood?

Evaluating Proposals
Preparing the RFP Document
‘Do you have a strategy in place if

‘Are all of the requirements
contained in one section 0f the RFP
document?

‘Has each requirement been

classified as ‘mandatory’ or
‘desirable’?
‘Hove you included an explanation

Establishing Requirements
‘Did you quantify requirements
whenever possible?
• Is the requirements document
precise, concise and easily
understood?

of government and agency policies
and legal requirements that may
affect the outcome?

none of the proposals is acceptable?
‘Does the evaluation include all
related costs over the planned life of
the technology?
‘Are all proposals failing to meet one
or more mandatory requirements
excluded from further consideration?
Are the specific requirements then reevaluated for clarity to ensure that all
suppliers have understood each
requirement in a similar way?

‘Are there sufficient funds available?
‘Have the evaluation methodology
and criteria been documented as part

• Are you prepared to accept one of
the proposals if it satisfies the
mandatory requirements but offers
few “desirables”?

selected the proposal that
met all mandatory features and had
the lowest evaluated cost?
‘Have you

‘During the evaluation process, did
you contact suppliers to clarify their
proposals, to ensure that your
estimate of costs is based on a clear
understanding of their proposal?
‘Has a compliance checklist been
used to ensure that each supplier
dealt with each requirement?

Completing the Contract
‘Is the proposal or any other
information on which you are relying
been incorporated into the contract?

Some Important RFPAdd-Ons continued...
5. Identify Project Mono gement Mechanisms
The success or failure of many projects is determined, not by the technical merit
of the solution, but by the supplier’s project management skills and structure. Many
REPs fail to request sufficient information to evaluate the suppliers strengths and
weaknesses in this area. Many REPs fall to include Project Management experience,
skills, and track record as part of the evaluation process.
Here is how this topic is dealt with in many REPs:
“Suppliers must identify’ the Project Manager that would be assigned responsibility for
the implementation of the systems. Suppliers must provide information as to the
individual’s appropriate experience in similar projects, experience with the proposed
application packages, references and a brief statement of the manager’s status within
the supplier’s organization including title, responsibilities, and years of service. We
expect that, upon request, this person would be available for an interview, prior to the
selection of a supplier. In addition, suppliers must indicate the course of action that
will be taken should this person terminate services with the supplier or be unacceptable
to us.”
Compare this with the more demanding, more formal and better organized
document presented below:
“The offeror shall provide a project management plan that includes:
a. Project Management Approach.

Debriefing Suppliers
‘Once the winning supplier was
selected, were the other competitors
advised immediately?
• Did the debriefing session uncover
any potential problems?
‘Did the session provide the supplier
with a clear understanding 0f why its
proposal was unsuccessful and how
to improve in the future?
‘Are you aware of the impact of
Freedom Of Information and the
Protection of Privacy Acts on the
debriefing sessions? S

b.
c.
d.

e.

The offeror shall describe its project management approach including:
(1) the method used in managing the project; and
(2) the project management organizational structure including reporting
levels and lines of authority.
Project Control. The ofFeror shall describe its approach to project control including details
of the methods used in controlling project activities.
Project Schedule. A chart of project progression from beginning to completion that
includes the achievement milestones upon which progress payments shall be claimed.
Status Reporting. The offeror shall describe its status reporting methodology including
details of written oral progress reporting. The state requires a minimum of weekly oral
progress reporting and a minimum of monthly written progress reporting.
Interface With The State. The offeror shall describe its interface points with the state
including types of interfaces, level of interface, and levd of personnel who may commit
the contractor and to what extent.”

This document also required information about the project manager’s experience,
training and the use of subcontractors.

6. Require a Structured Demonstration
Many organizations incorporate this type of activity into the final stages of the
evaluation process. Due to the time and cost involved, invitations are extended only to
those suppliers still being considered. Here’s how one organization handled this topic.
The demonstration took place over 2 days at the purchaser’s site. It was attended
by most stakeholders. It accounted for 28% of the evaluation score.
On day one, structured examples of system transactions were performed with no
deviations allowed. Points were awarded based on (1) could the software perform the
assigned tasks; (2) how well the tasks were performed by the software; and (3) a
subjective assessment of the system’s ease of use, logic and design.
On day two, the vendors were given 90 minutes to demonstrate key features of
their applications. Points were awarded based on how well the demonstrated features
applied to the users’ requirements. Following the demonstration, was a question and
answer period with hands-on use of the system by the users. Points were awarded on
how well the system dealt with the users specific requirements.5

Sources ofAdditional
Information...
You can find a lot of valuable
RFP information in a variety of
publications magazines, books,
reference publications, journals,

2. Eliminating the surprise factor in
software contracts

conference proceedings, and
electronic databases. This
column. will point you to these
sources.

Purchasing a software package with
custom modifications. Discusses how
to handle changes in scope as the
project proceeds.

1. Request For Proposal Procedures

3. RFPs: The framework for making
the right choices

Gruenfeld, Lee
Computerworid, v23 n41, p27,
Oct. 9 1989

-

British Columbia Purchasing
Commission
May 21, 1993

Jan Siberry
Modern Purchasing magazine,
April 1993. pp. 14-17

This 43-page document was
prepared for the guidance of
government ministries and agencies in
the administration of a Request For
Proposal. It describes their standardized
RFP document and different aspects of
the process including evaluating
proposals, and debriefing suppliers.
.

Gerald G. Smeltzer
National Education Consulting
This one-day workshop is presented
in cooperation with the Purchasing
Management Association of Canada. It
is an executive seminar on the law of
competitive bidding and professional
liability.

5. Selecting a Maintenance
Management System: the Request
for Proposal approach
Michael Asner Consulting
August, 1993, (850, 55 pages)

This article discusses changes in the
REP process to meet the diverse
demands of purchasing in the 21st
century.

— — — — — — — — — — —

4. How To Avoid The ‘Tender Trap’

This report provides advice,
examples, sample sections, and
checklists.

—
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INSIDE
• Keeping Score
The U.S. Air Force has established
scoring guidelines for evaluating features
of proposals. These guidelines are
intended to eliminate or at least reduce
the person bias and make the process

ISSUE 3
NOVEMBER, 1993

Michael Asner, Editor

Welcome to issue #3
of the only newsletter
devoted to the RFP

“visibly fair” and “publicly defensible”.
Here are their rules for assigning scores
on a 10-point scale.

Dear Colleague,

• A

$10 Million Example

Selecting a Systems Integrator can be a
difficult and complex task, especially in
the public sector. This article describes the
specific features of a recent RFP. Each

0

ver the last few months, I’ve received several requests for more examples
-

sample RFPs dealing with a variety of topics including outsourcing,

and computer software. In response to these requests, this issue contains

a major article analyzing a recent RFP. In this article, I discuss a dozen specific

feature was developed to avoid or

features of the RFP which contributed to its success. Many of these features are

mitigate a known problem. Here are 1 2

generic and can be incorporated into any REP.

major features of a multimillion dollar
RFP.

The RFP dealt with some frequently asked questions:
a

Can we accept multiple proposals?

• Expensive lessons

• What contract information should we include in the RFP?

Management Board, a creature of the

• How do we deal with subcontractors?

Ontario government, spends much of its

• How do we structure the pricing analysis?

time and effort trying to help ministries
avoid major problems associated with
RFPs. The problems range from the

• What do we tell the vendors about the evaluation process?
• How do we ensure that the “winner” signs our contract?

chronic supplier lament of “we don’t have
enough time to develop our proposal” to
the unfortunate situation in which all
proposals exceed the project budget. Here
is a description of 7 problems and some

The second article in this issue deals with preventing major problems that
often accompany an REP. The third article presents a mechanism for scoring specific
proposal features.

advice on how to avoid them.

I hope that you find this issue interesting and helpful.

The RFP Report is published by Michael
Asner Consulting, a division of Michael

Keeping Score

Asner Holdings, 5951 -237A Street,
Langley, B.C. V2Z lAo, Canada.
ISSN 11 92-392X

Su~scriptionrates $70 per year in North
America. Prices vary elsewhere.

Evaluators have a difficult time
scoring specific features of a proposal.

nature or are susceptible to easy

Suppose you were evaluating the plan

correction, the item should be scored

for a project, or the project manager’s

~~5~~,

experience. When is it worth 5 out of
10. Why isn’t it worth a score of 6.

Printed in Canada.

which are deficient are of a very minor

The more general question is how

4. If the major number of
important factors are acceptable but
one or more factors is deficient and

do we eliminate personal bias and take

some minor risk is involved in the

some of the arbitrariness out of

correction thereof, the score for the

Copyright © 1 993 Michael Asner

scoring? Can we ensure the evaluators

item should be “4”.

Consulting. All rights including translation

all use the same scheme.

into other languages, reserved by the

The following rules were taken
from a U.S. government publication

The assignment ofa score above “5”

publishers. No part of this publication
may be reproduced in any form, by

dealing with procurement policy in the

microfilm, xerography, or otherwise, or

U.S. Air Force (Air Force Regulation
70-15). They go a long way towards

achievement such as improved ease of
maintenance effort through simplicity

incorporated in any information retrieval
systems without the wriffen permission of
the copyright owner.

FEEDBACK
Need more information?
Have a question?
Wed like to hear from you,
Please send your comments,
criticisms, suggestions,
and questions to the editor:
Michael Asner
5951 -237A St.,
Langley, B.C.
V2Z 1A6
Phone/FAX (604) 530-7881

must reflect some qualitative

ofdesign.

standardizing the rules for assigning
scores. I certainly recommend their
inclusion in your evaluation process.

5. If a majority of the factors for
the item are deficient and their

1. If a requirement (objective) is
particularly difficult to meet and the

correction, either collectively or
individually, poses a serious problem

proposal offers an approach which,

in correction or has a “domino” effect

with little or no risk, will yield a result
which exceeds requirements

on the other design features, or the
approach poses a high risk without

qualitatively, the item should score

means for correction, if the approach

“8,”, “9,” or “10,”, dependent upon the

fails, a score of “3”, “2,”, or “1” should

level of exceptional features offered.

be assigned, with the lower score

2. If the requirement (objective) is

indicating a serious or severe

relatively difficult to meet, the majority

condition.

of the factors are acceptable, no major
deficiencies or risks exist therein, and

6. If the major factors of the item
are deficient to the extent that a major

the collective approach yields a

reorientation of the proposal is

qualitative benefit beyond that which is

necessary, of if the approach taken is

minimal, a score of “6” or “7” should

undesirable and correction would

be assigned, dependent upon the

require a major and material change in

benefits to be attained.

the proposal, the item should be scored

3. If the majority of the factors
meet standards, the requirement is not

~~o~~•

overly difficult to meet, and the factors

continued on back cover

A $10 Million Example
suppliers like to provide options within

3.0

opportunity of participating in a very

their proposal and let the evaluators

With respect to this RFP, only the

exciting project: to select a systems

decide on the selection of a particular

Project Authority is empowered to:

integrator for a multi-million dollar

option. This approach can make the

• sign contracts or other commitments;

project involving development,

evaluation process extremely

• commit the Province to the payment

processing and support for a health-care

complicated and provide an unfair

of any money pursuant to contracts

initiative in B.C.

advantage to a supplier proposing a

signed;

solution constructed of various options

• issue instructions to a successfyl

had a number of interesting features

to be chosen by the customer.

proponent

which, we believe, helped shape the

To eliminate this problem, the REP

• accept any deliverable.

project, and would contribute to its

included the following paragraph:

I was recently given the

The RFP which we constructed

PROJECT AUTHOR1TY

Any specific delegation of this authority

overall success. The REP was some 220
pages in length, consisting of about 60

Proponents are advised that the

will be conveyed to the contractor in

pages of administrative details and 160

submission ofmultiple proposals, or

writing.

pages of functional specifications for

alternative approaches to specific

the systems.

sections oft/ic requirements, will be

The Project Authority is:

considered non-compliant and those

Executive Director

some of the important features of this

proposals will be disqualified. We are

Pharmacare

REP, and discuss the problems that

relying on rhe proponent as expert, to

each feature is intended to address.

identify in its proposal the approach

(The opinions and reasons contained in

which the proponent believes will be

this article are those of the author.

the most effective to produce the

usually tied to “acceptance” of certain

These views may not be shared by

required systems and services on time

products or “completion” of certain

other people involved in the preparation

and within budget.

tasks. But when does “acceptance” or

In this article, I have identified

or approval of the REP document and
the related process.)

3. Acceptance Authority
On large projects, payment is

“completion” occur? And who decides

2. Project Authoriiy

when it occurs.

On large projects, it is often
1. Mulliple Proposals
Suppliers often have several

unclear as to who can instruct the

manager or directormay not have

different options or techniques that they

spending authority or may not even be

can propose. Each option or technique

an employee of the purchaser.

differently by the evaluation
committee. For this reason, some

REP included the following paragraph:

supplier to do some work. The project

different approaches, or several

has its merits and may be viewed

To eliminate this problem, the

To eliminate this problem, the
REP included the following paragraph:

4.0

ACCEPTANCEAUTHORITY

4.1

All work performed under any

resultant contract or any extension
the reofmust be approved by the
Project Authority.
3
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4.2

The Project Authority will

provide an Acceptance Testing Group

4. Prime Contractor
Systems Integrators often

REP:

with the responsibility to develop

include a list of responsibilities within

te~ingprocedures, prepare test data,

their proposals. In fact, they are stating

5.1

and peiform acceptance tests o~f
all

those activities, tasks, anti items for

The System Integrator selected as a

equipment, software, applications

which they will assume responsibility.

result of this RFP and the evaluation

programs, communications capabilities

Their usual approach is to ensure that

process will be the prime contactor

as well as documentation and training

all other tasks default to the purchaser.

responsible for all aspects ofthe

materials.

As new tasks are identified during the

development, installation, testing, and

course of the actual project, the

operation ofthe Pharmacy Network.

4.3 The Acceptance Testing Group will

Systems Integrator increases the price.

All responsibilities and work except

implement a testing methodology and

This approach can increase the cost of

that specifically excludedfrom the

standards and will provide these to the

the project by 10% or more beyond the

project within this document is the

Systems Integrator and any other

original budget.

responsibility ofthe System Integrator.

stakeholders.

Prime Contractor

Here’s how it works: suppose
both the systems integrator and the

5. Contract Provisions

4.4 The Acceptance Testing Group will

purchaser failed to identify

identify all deficiencies in writing and

“preparation of test data” as an activity

that all of the major contract terms were

provide this information to the Systems

defined in either the REP or the

identified in the REP and dealt with in

Integrator. The Acceptance Testing

proposal. Since the responsibility for

the supplier’s proposal. In this way,

Group has no authority to c/lange any

this task was not identified in the

disagreements over key contract issues

specifications, terms, or requirements.

proposal, the Systems Integrator would

could be avoided or, at least, identified

argue that it is an extra charge (to be

and quickly resolved.

4.5 The Acceptance Testing Group will
inform the Project Authority ofthe test

paid by the purchaser).
To avoid this type of

The purchaserwanted to ensure

The REP identified five pages of
desirable clauses and approaches but

schedule, the status of each test when

disagreement, the REP stated that all

none of these were declared as being

run.

tasks are the responsibility of the

mandatory. The proponents were

Systems Integrator except those few

instructed to identify (in the executive

4.6 Should the work or any portion

which were described in the REP and

summary of their proposal) any

thereofbe deemed unacceptable or fail

assigned in the REP to the purchaser. In

contract terms that were not acceptable

to pass an acceptance test, the Project

this way, the argument was decided

and to propose an alternative which

Authority reserves the rig/it of rejection

beforehand: if a new task arose, it was

would be acceptable.

or to request correction.

the responsibility of the Systems
Integrator and it was, therefore,
included in the original price.

4

Here is the wording used in the actual

7.9 Proposed Contract Termns

associated with each proposal. It was

approach including: (1) the method

We have prepared a list of clauses

also felt that knowledge of the cost

used in managing the project; and (2)

and issues which we believe should

might influence the evaluators who

the project management organizational

be included in any contracts

were looking at functionality. To

structure including reporting levels and

resulting from this RFP in order to

ensure that the process was fair, the

lines of authority.

ensure that there is a complete

people evaluating the proposed solution

understanding ofthe business

did so without any knowledge of the

• Project Control. Describe your

relationship between the parties.

associated costs.

approach to project control, including

These terms are listed below.

details of the methods used in
In preparing your proposal, the

controlling project activities

The resulting contracts developed

financial section should be completely

with the selected proponent should

separated from other sections, and

• Project Schedule. A chart ofproject

include but not be limited to these

should be provided under separate

progressionfrom beginning to

clauses.

cover.

completion that includes the
ac/u evement milestones upon which

Proponents must indicate

7. Project Management Information

acceptance ofthe contract clauses

progress payments will be claimed.

Many organizations know that

indicated in this section.

project management is a critical success

• Status Reporting to the Project

Alternatively, ifthe proponent is

factor. However, it is often difficult to

Authority. Describe your status

unwilling to agree to a proposed

decide on the questions to be included

reporting methodology including

clause or term, then your Executive

in the REP. If the questions are not

details ofwritten and oral progress

Summary must reference an

detailed enough, then it is difficult to

reporting.

appendix, which identifies those

judge the soundness of the plans. We

clauses in dispute and should:

believed that Project Management

• Inteiface with the Project Authority.

(a) suggest a specific alternative

issues would be critical to the success

Describe your contact points with the

term, clause, or approach;

of the project. We, therefore,

Project Authority including types of

(b) provide an explanation ofyour

emphasized this factor.

communications, level of interface, and

reasons.
We anticipate that some proposals

ident~fvby name those personnel w/io
(b) Project Management Information

will have several alternative clauses.

may commit your organization and to
what extent.

The following information is required

6. Financial Data Separate
From the outset, the Project

whenever project management issues
are discussed in your proposal:
Project Management Approach:

Director recognized that there could

U

be significant differences in the costs

Describe your project management

8. Subcontractors
This was a large project which
would, by its very nature, promote
working partnerships among
5

A $10 Million Example continued....
companies, the use of sub-contractors,

work to be pciformed by the

EXPERIENCE WITH THE SPECIFIC TASKS

and the formation of consortia. It was

subcontractor, and the exact legal

BEING PROPOSED

important both in terms of legal

relationship between the primne

agreements as well as working

contractor an.d subcontractor

WORK HISTORY ON SIMILAR PROJECTS

relationships that the ministry know the

(distributor, agent, etc.)

WITH THE COMPANY

their skills. The REP placed demands

• A statement identifying tile linkage

LEGAL RELATIONSHIP OF THE NAMED

on the proponents in excess of those

(that is, the legal relationship) between

PERSON WITH THE PRIME

normally found in smaller REPs. The

the Prime contractor and each person

CONTRACTOR

ministry wanted to know who was

proposed on the project.

status of each person on the project and

going to do the work, their corporate
affiliation, and their skills and

(d) Personnel

experience.

All proposed project personnel

The ministry was also concerned

9. Discussion of risks
Often, REPs require that the

including all subcontractor staff mnust

proponents state their understanding of

that key individuals, with essential

be identified with a resumne in the

the project, or state their experience on

experience, not be arbitrarily removed

proposal. Each person’s role in the

similar projects. The Project Director

from the project.

project is to be identified and

decided to frame this question

documented using theproscribedformn.

differently. The REP would instruct

Pharmnacare reserves the rig/it to

each proponent to identify and discuss

(c) Subcontracted Work

approve or disapprove any change in

the risks associated with the project.

Your proposal must include the

the successfulproponent’s project team

This discussion would clearly indicate

following:

members whose participation is

the proponent’s experience on similar

specifically offered in the proposal.

projects, as well as providing valuable

• A statement indicating the exact

This is to assure that persons with vital

information for the Project Director.

amount of work to be done by the prime

experience and skill are not arbitrarily

contractor and each subcontractor, as

removedfrom the pro/ect by the prime

measured by percentage ofthe total 3-

contractor.

Here is what the REP stated:

year cost.

(e) Discussion ofrisks
The following information is required

FORMAT OF RESUME
1

Here is what the REP stated:

lfa subcontractor is proposed, a

in response to the objective “to identify
and mitigate risks”.

statement on the subcontractor’s

COMPANY NAME

letterhead should be included in the

POSITION WITH COMPANY

Identify the potential risks and

proposal which is signed by an

ROLE IN THE PROJECT

problems which, in your e,.perience,
occur onprojects ofthis type. Identify

firmn and states the general scope ofthe

steps which can be taken to avoid or

6

authorized offer oft/ic subcontracting

mitigate these problems; and steps to

2. To simplify the task of ensuring that

We are interested in obtaining afixed-

be taken should the problem occur.

the costing was complete, costs were to

price quotationfor goods or services

Incorporate activities in project plan to

correspond to the project plans. For

whenever possible. Clearly, the price of

reduce the occurrence, severity and

every project task, there was a

a specific piece ofequipment can be

impact ofevents or situations which

corresponding cost.

stated precisely. Other prices, such as

can compromise the attainment ofan)’
project objective;

Your discussion should deal, at least in

yearly maintenance or support can be
3. To simplify contract administration,

stated as fixed-price quotations or

payments were to be linked to specific

fixed-price subject to annual review or

project milestones.

adjustment. There is a hierarchy of

part, with the degree ofincreased risk

preferences regarding price evaluation.

associated with levels ofsoftware

4. To reduce the amount of work

The best, from our perspective is a

development and customization

required to analyze each proposal’s

fixedfee quotation. The worst, in terms

imposed by the requirements, the

costs, proponents were required to

ofplanning and evaluating, is an open

degree ofincreased risk through levels

submit costs in both hardcopy and

ended amount. it is quite acceptable to

of use ofnon-commercially available

electronic form. This permitted the

mix and match different pricing

software, the degree ofreduced risk

financial analyst to standardize the

schemes on the different components or

associated with use of tools, techniques,

analysis, using his own spreadsheet

phases, as long as a single “best price”

and configurations similar to other

software.

is submittedfor any unit ofwork.

existing, installed software, hardware,
and network configurations.

Here is part of the REP section
dealing with costs:

10. Pricing Instructions
The REP structured the pricing

Proposals will be preferred which
avoid transaction based pricing, but
rather deal with the provision ofa

8.2.8.1 Pricing instructions

information provided by each supplier.

stated capacity, with allowancefor a
20% annual growth rate in business

There were several interesting features

Your response should be submitted in a

of this section:

separate sealed package, clearly
labeled on its exterior.

1. To assist in the determination of the

volumes.

Your response must be presented in the
same sequence as the building blocks

estimated life-cycle cost of the project,

We are interested in obtaining financial

(major project components) identified

suppliers were required to categorize

data that is as precise as possible. We

as sections 5.3.1 through 5.3.6 ofthis

each cost as “fixed”, “estimate with a

recognize that there are a variety of

RFP.

ceiling”, “estimate without a ceiling

“prices” that can be quoted. Some are

price”, etc.

fixed, others depend onfactors such as

8.2.8 Requested Spreadsheets

volume ofprocessing, rate ofinflation..

Spreadsheets of costs must be submnitted

or level ofeffort required.

in hard copy as well as on diskette in
7

A $10 Million Example continued....
either Lotus 1-2-3 or EXCEL format.
provide a comprehensive schedule

(2 system designers @ 10 days @

8.2.8.3 Payment Projections

$400/day)

The proponent must include a proposed
schedule ofpaymnents (in both hard

of costs that corresponds to plans
presented in the “Proponent’s

5. The far right column on each

copy and electronic spreadsheet

Response” section ofyour proposal.

spreadsheet must identify the basis for

format). This schedule must include the

Separate schedules are requiredfor

the cost:

total costs. The (basis, timing) trigger

Development, Support, and Processing

• Firm (fixed, no change);

for payment for each cost must be

activities within each section.

• Subject to a ceiling ofnot more than

identified. All Development Phase

x% greater in total;

costs, including project management,

Costs must be assigned to the time

• Subject to an annual adjustment of

must be based on milestones including

period in which they will be incurred:

not more than x%;

final integrated systemn acceptance test.

• Subject to a specific assumption or

Ensure that these schedules take into

(a) Development Phase between the

rule which is stated in the

account the hold-back of10% for all

start of thisproject and the start of

accompanying notes.

development activities.

This column should be si(fficiently wide

The final paymentfor Development

to contain the notes or this column can

Phase activities shall be withheld until

simply provide a note number. In the

completion of the related contract

scheduledfor Feb. 1 through March

second case, the notes must be on the

including the acceptance of all

31, 1994

next pagefollowing the spreadsheet.

deliverables and services.

(c) System Operations Phase three

Personnel costs shall be identified by

A spreadsheet is requiredfor each of

one-year consecutive terms tentatively

labour categoryfor all personnel

sections 3.3.1. through 3.3.6 as well as

scheduled to begin on April 1, 1994.

performing services during the

an aggregate spreadsheet totalling all

Development Phase. The number of

costs.

-

integration testing, scheduledfor Feb.
1, 1994;

(b) Integration Testing Phase

-

-

8

Each cost schedule will, therefore, have

units shall be expressed in days and the

5 columns: (a), (b), (c-year 1), (c-

unit price shall be the price per day for

year2), (c-year3).

services to be provided. The sum of

11. Evaluation Process
On every project and for every

costsfor each position shall equal the

REP, there is a debate over how much

C’osts should be identified by project

proposal costsfor personnelfor

detail to provide about the evaluation

activity and by resources required. For

Development Phase tasks. These costs

process. Some want to publish as little

example, one ofthe entries might be:

are required even (I’you are proposing

as possible, thereby preserving an

a fixedfee amountfor a specific task.

element of arbitrariness in the

(‘ompletion of the design ofsub-system

evaluation process. Others want each

XYZ $10,000 (fixed amount)

and every task identified, thereby

removing most discretion from the

the short listedproponents will be

made during the Oral interview, will be

evaluators. (This entire topic, the tasks

completed. The Oral interview will be

made part ofthe contractfile.

and structure of the evaluation process

scheduledfor a total offour hours,

including the actual scoring

structured asfollows:

mechanism, will be a feature article in a
future newsletter.)
This evaluation process

interview will be appendedto the
• 1 hour and 45 minutesfor the

written proposal as ifthey had been

proponent to make a formal

submitted with the proposal itself

incorporated a structured presentation

presentation to the Evaluation

by the top few proponents.

Committee;

Here is what the REP stated:

12. Contract Negotiations
The ministry was concerned that

• 15 minute break
9.0

Clarifications made during the

contract negotiations could drag on for
weeks and delay the start of the project.

EVALUATiON PROCESS
• 2 hour interview of the proponent’s

Contentious issues were identified as

All proposals will be evaluated by an

representatives by the Evaluation

described in item 5 presented earlier in

Evaluation Committee made up of

Committee.

this article. The ministry wanted to
ensure that the selected company would

Senior Management representatives,
PNP Team members, a financial
officer, and an independent consultant
who is an RFP expert.

For the Oral Interview, the Proponent:
must have present for the entire

enter into a formal contract quickly. For
this reason, the ministry stated that if.

session both the proposed Project

after 14 days, no contract had been

Manager, and an executive empowered

signed, then the next best supplier

The Committee will evaluate and

to make binding commnitmnents on behalf

would be selected. This was a powerful

numerically score each proposal in

ofthe organization;

lever designed to ensure that

accordance with the evaluation criteria

negotiations were initiated and

driven by the content ofthe various

• may have present such other

sections ofthis RFP.

personnel as may be required, with the

concluded quickly.
Here is what the REP stated:

maximum number ofpresenters in total
The Committee will arrive at a short

not to exceedfive.

2.5 Negotiation Delay
If an agreement cannot be negotiated

list of the top proponents, andpresent
those results to the Project Authority

The session will be recorded and may

withinfourteen (14) days ofnotification

for review and approval.

be videotaped.

to the designatedproponent, the
Purchasing Commission may, in its

The short-listed proponents will be

The Evaluation Committee will

sole discretion, terminate negotiations

scheduledfor a structured oral

documentall decisions in writing.

with thatproponent and negotiate an

presentation and interview. At the end

Responses to any queriesfrom the

agreement with anotherproponent of

‘ofthe Oral interview the evaluation of

Evaluation Committee including those

its choice.
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Expensive Lessons
This article discusses 7 problems
which frequently occur in using an
REP. While the article was originally
directed to executives involved in
major computer-related procurements,
it applies to most types of RFPs.
This article incorporates much of
the text and many of the examples of a
section from “Information Technology
Procurement: An Executive’s Guide”
produced by Management Board of
Cabinet, Ontario Government in May,
1992. Several of the problems have
been expanded and in certain situations
the arguments presented in the original
text have been deleted or significantly
modified.
Problems and REPs seem to go
hand-in-hand. The more experience an
organization acquires, the more it can
anticipate and often prevent problems.
As in many fields, experience provides
expensive but important lessons.
Some of the most common
problems are described below, with
suggestions on how you can overcome
them or, better still, prevent them.

1. Can the closing date be extended so
that we can prepare a proper proposal?
Suppliers complain that they are
not given sufficient time to prepare a
reasonable offer.
If complaints are received before
the competition’s closing date and you
believe that they are valid complains,
you can provide more time for all
suppliers to respond.
When suppliers have been preselected, and all suppliers agree to the
extension, then simply adding a few
weeks onto the deadline is an easy task.
10

However, in many situations it is
extremely difficult, if not impossible, to
extend the deadline on an REP. Some
suppliers may have decided not to
submit a proposal because the deadline
was short. Informing those suppliers
who did decide to submit a proposal
that they have another month does
nothing for the supplier who initially
declined to participate. In fact, this
supplier has been totally disadvantaged.
In this situation, to extend the deadline
requires you to cancel the original REP
and re-issue a new REP. In this way, all
suppliers are treated in a fair manner.
Some purchasers intentionally keep
the time short. Their argument is that
they are testing the supplier’s ability to
manage a project, the development of a
proposal. Their argument states that if a
supplier is incapable of managing this
small project, the development of a
proposal in a month, how are they ever
going to manage the actual project.
There is some merit in this argument.
Some suppliers will initiate this
complaint during the REP process as a
tactic for justifying a complaint if they
do not win the competition. Having
protested the timing during the process,
they may, if they lose, request that the
process be repeated since it was, in
their opinion, unfair.
It is easier to get it right the first
time. Consider key factors such as the
complexity of the task, the timing of
holidays, and the location of suppliers
when deciding on the amount of time
provided to prepare a proposal.
However, even if you do “get it right”,
you may still receive complaints from
suppliers.

2. How will you evaluate the proposals?
Suppliers complain that they do not
understand how their offers will be
evaluated and how the winner will be
chosen.
In many organizations using RFPs
frequently, there is an unending debate
over this topic. At one extreme are
those who want to make a choice
without having to justify it. At the other
extreme are those who want the
decision to be an almost mechanical
calculation of a score.
Some purchasers want to provide
suppliers with as little information as
possible. They’ll begrudgingly identify
the major selection criteria (usually
price, proposed solution, quality of the
proposal). They do not want to give the
suppliers a lot of detail. Their argument
is that the suppliers should know how
to prepare a proposal. In fact, for many
of these people, detailing the evaluation
process or specific criteria is
impractical they don’t know enough
about the problem, the selection
process, the alternative solutions. Their
logic is that they will somehow “know”
the best solution when they see it. In
fact, what they are saying is that
provision of detailed selection criteria
would restrict their choices. They want
to be arbitrary and able to select
whomever they wish.
Some purchasers want to provide
suppliers with all of the selection
details. For example, “in evaluating
your company’s capabilities, we will
assign 1 point for each year in
business.” Provision of the detailed
points ensures that each supplier
understands the process, but invariably
-

then, the process comes under severe
attack.
The best practice is to define the
evaluation process, in summary form,
in the REP. Identify the major
categories on which the proposal will
be evaluated, and the relative or
absolute weight of each.
Unfortunately, few organizations
publish the weights. Suppliers prepare
very different proposals when the
quality of the solution is worth 70%
and cost 30% rather than cost being
worth 70% and quality of the solution
the remaining 30%.
It is a good practice to ensure that
the REP explains the criteria that may
result in the rejection of an offer, states
that your evaluation will include both
the purchase price and all one-time and
ongoing costs that will be incurred, and
states the relative importance of each
major selection criterion.
3. Why were these features included in
the requirements as they clearly favour

supplier X?
Suppliers complain about the way
your ministry’s needs are stated or that
the competition is biased against them.
If such complaints are valid, it is
better to withdraw, revise and then
reissue your requirements document
rather than end up with inappropriate
products or solutions, with major
political and legal consequences in
terms of publicity or action.
If you do withdraw the
requirements document, be sure to
reissue it to all the suppliers who
received the original one. Also be sure
to document what you did and why you
did it. This documentation may be
required later in an audit.
Good Practice
There are two ways to state your
needs: In terms of the program results

that you want to achieve. This is the
best way when you want the supplier to
provide a solution.
In terms of information technology
standards. Ministry standards are
technical specifications or brand names
for which your ministry has obtained
appropriate approval.
4. Why didn’t we win since our price
was less than the firm you selected?
Suppliers complain that they had
the lowest bid price and did not win the
competition
This is likely to happen if you do
not state in yourREP how the winning
offer will be selected, and that the
selection depends on several or many
factors in addition to cost.
If you do not comply with your
stated evaluation process, you will have
violated the rules which you have
established. Suppliers may then decide
to seek redress through the courts.
5. A supplier complains that it did not
know about the procurement.
If the competition is still open, give
the supplier a copy of the REP. You
cannot extend the closing date without
significant consequences.
If the competition has closed, the
supplier may think that your process is
unfair, especially your process for
announcing the REP. It is not the
purchasers responsibility to ensure that
every supplier in the marketplace has
been contacted. Your responsibility
relates to providing publicity
commensurate with the importance of
the contract. It is not your responsibility
to ensure that all eligible suppliers have
registered with your purchasing
department.

Good Practice
Advertise your upcoming
procurement when it will likely be
more than $1 million, when you may
buy more of the service later, or when
the outcome of this competition may
influence future procurements.
6. What do you do when every proposal
exceeds the project budget?’
Proposals received are higher than
expected.
When this happens, your ministry
may appear to be incompetent and illprepared, but you can reduce the
impact on your ministry. You have two
alternatives:
• cancel the procurement and
perhaps also the project for which the
procurement is being done; or,
• review your requirements and
reduce them to he essential needs to be
met. This will mean a new competition,
with a new requirements documents
and all the inherent delays and potential
for complaint from the supplier
community.
It is not proper, usually contrary to
written policies, and most likely illegal
to identify the winning company and
then approach them to determine how
much of their solution they can deliver,
not for their proposed price of (for
example) $100,000 but for your
budgeted amount of $50,000.
Good

Practice

Make sure you understand the
business case for the project since a
procurement is part of a project. Ensure
the project plan is well thought through.
Assure yourself that suitable
technology products and services are
available at the prices your anticipate
before you finalize the project plan.
This knowledge of products and
services can be gained by talking to
-
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Expensive Lessons continued...
industry contacts, suppliers, and other
ministries about suitable products and
services.
Ensure your requiroments
document contains only specifications
that truly reflect program needs.
Include a tentative amount in the
REP. For example, a statement such as
“we anticipate that the winning supplier
will propose a solution whose total lifecycle present value cost is between $1.0
million and $1.3 million”. This
information will ensure that suppliers
do propose solutions which are
affordable, if those solutions exist.
Alternatively, structure the REP so
that the supplier proposes a solution
which can be expanded as needed. For
example, suppose you want to acquire
services related to developing a
complex training system, or training
people. Your REP could ask for
proposal to develop “UP TO” 3 training
modules, or to provide training for “UP
TO” 200 people, or a treatment
program for “UP TO” 15 people. In this
way, you can obtain a proposal for the
product and select the quantity that is
affordable.

r
I
I

— — — — — — — —

Keeping Score continued...

7. What if a supplier does not perform
as expected?

SCORING SYSTEM SUMMARY
10 EXCEPTIONAL

The supplier chosen as the winner
of the competition does not do what
you require.
This can happen for reasons such
as:
• The chosen product does not
function as the supplier promised;
• The product breaks down;
• The product meets your
specifications but does not give you the
results you expected.
If you have not yet made the award,
consider cancelling the competition and
conducting a new one. Once the
competition has closed and a contract
has been signed, there is little you can
do but learn from the experience.

Good Practice
You can avoid these types of
problems by doing the following:
• conduct reference checks, and
test the product before completing the
procurement;
• negotiate contractual penalties

9
8 EXCEEDS STANDARDS
7
6 MEETS STANDARDS
5
4
3 FAILS TO MEET STANDARDS
2
0 UNACCEPTABLE

and remedial actions for nonperformance of the product;
• ensure your requirements
document gives suppliers a clear
understanding of expected program
results and compliance with ministry
standards. The onus is then on the
supplier to make the solution work.

— —

— —
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amount of detail it provided about evaluation
criteria and weights. The chapter first describes
the results ofthis survey. Following this, some

Dear Colleague,

of the differing values and objectives of the
stakeholders are discussed.
This article has been extracted from a new 380-

any RFP topics are tame, some might say boring.

page reference book which we have created

However, if you want to see emotion emerge, simply

about Evaluating Information Technology

get a group of senior buyers, executives, and line man-

Proposals.

agers together to discuss the mechanics of selecting a vendor for a
• Freedom of Information:
New Rules For Old Business

large, important, and visible procurement. Throw in a vendor or
two and ask: When is it appropriate that evaluation criteria and
corresponding weights for factors be published in the Request For

Freedom of Information legislation in becoming more common. The release of information

Proposal documents?

which was formerly unavailable is having a
dramatic effect on how public sector buyers

This is the question which one of my subscribers (the executive

deal with private sector companies. This article
explores some of the changes this legislation is
causing in B.C. The article forecasts that
procurements will now become fairer, that
supplier debriefings will be abandoned and

director of a provincial Crown corporation) sent to me last month.
Space limitations prohibit a full discussion of this issue. However, I
will do my best to identify the key issues and arguments.

that newjobs will be created.

This issue of the newsletter deals with the disclosure/secrecy
• The Next Issue
The May issue will contain more valuable
information about evaluation issues, an index
of the first 4 issues, and a bibliography of
recent publications.

debate. It contains 2 articles. The first deals with the amount of
information included in RFPs; the second with Freedom of Inlorrna—
tion legislation being introduced in many jurisdictions.
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Evaluation Criteria: A Telling Tale
S

.

As we know, there is no
standard. Every organization
establishes its own approach to
this issue. Some organizations
tell nothing about the evaluation criteria; others take great
care to inform the vendor
community about their evaluation criteria. Some organizations must provide evaluative
information due to policy,
regulation, or law. Others are
under no such requirement.
This article contains
some typical, “real world”,
examples of different approaches from recent REPs
which I have in my files. No
scientific sampling has been
done. My approach was simple.
I reviewed 19 RFPs from my
files and classified them according to the amount of detail
they provided about the evaluation criteria and weights. All of
them deal with some aspect of
information technology. I

S
S
S
S
S
S
S

.
S

.
S
S
S

divided them into 6 different
groups.
The article concludes
with a discussion of each
stakeholder’s perspective about
full disclosure of the evaluation
details.

.
S
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This article only discusses the issue of how much
information about selection
criteria and weights is disclosed
in the REP. To simplify our
discussion, let’s assume that
we already know how we are
going to evaluate the proposals.
We know the mandatory requirements; we know how we
are going to handle costing; we
know the specific evaluation
criteria that we are going to
use, and we know the weight
that we will assign to each
criterion. We are only concerned about how much information is transferred to the
RFP.

The table below summarizes the analysis. In the remainder of this
article, I discuss all of these REPs on a group by group basis.
Information Contained In The RFP
AboutThe Evaluation Criteria

Number
of RFPs
Sampled

Average
Number
of Words

1. Detailed descriptions and the corresponding weights

2

1100

2. Brief descriptions.

5

201

3. A list of the evaluation criteria.
4. Criteria and weights were known but would not
be released before (or after) the award.

6

100

3

0

5. Brief mention.

1

20

6. No mention.

2

0

TOTAL

19

S
S
S

12.2.1.2 Related Corporate Experience (Total Points Available=20)

S

Here is my analysis of each of these groups.
I’ve started with Group 1 which contains the most
information. From there, the amount of information decreases quickly until we reach Group 6
which doesn’t even mention the phrase “evaluation
criteria”. For the sake of brevity, I’ve included only
highly ifiustrative examples from each Group.

.
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Proposals will be evaluated in terms of current, related, successful
corporate experience in the following areas:
a) the management, operation, and maintenance of the proposed
hardware, software and network configuration under a Facility
Management/Service Bureau arrangement; and
b) the provision ofsimilar access, maintenance and disttibution
services in support of the electronic distribution of database information; and

S
S
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Group 1 consists of 2 REPs. Since few organizations actually publish the weights, I have included both examples.

S
S
S
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RFP #1: Government of Canada, Ottawa

S
S
S

This REP was to select a supplier for an
electronic procurement service “to provide the
broadest exposure of government procurement
opportunity informnation in order to attract quality
responses for bidding opportunities at the least
cost to government and subscribers”. The REP was
about 220 pages long.
The REP provided the vendors with much
detail about the evaluation process and the importance of various criteria. The REP took 3 pages to
describe the evaluation criteria. The total evaluation was based on a maximum score of 100 points.
The remainder of this section contains the information that was provided for two different criteria:

S
S
S

c)license agreementswith information providers that provide for
similar subscriberdistribution services; and
d)the provision of other related items/services including, but not
limited to:
i) related hotline services;
U) related database information distribution services to third
party subscribers;
iii) related training;
iv) related userdocurrrentation and documentation
maintenance;
v) implementation ofsimilaroperational quality assurance
processes;
vi) implementation of similar transaction tracking processes;
and
e) the provision of related services on a national basis.

S
S
S
S

12.2.2.3 Proposed Team (Total Points Available=20)

S
S
S
S
S

The team of personnel (including back-up staff) proposed by the
Bidder to manage, implement and operate the system will be evaluated in terms of related experience.

S
S

:

RFP #2: State Agency, Alaska

S

S

.

~

This REP was to provide for the “purchase,
modification, and installation of Automated Equipment and Facilities Management software/hardware package.” The REP was about 110 pages
long.

S

The REP provided the vendors with much
Related Corporate Experience, worth 20 points,
and Proposed Team, worth 20 points. These sections are typical of the level of detail provided for
each of the criteria.

:~
S

.

:
S

detail about the evaluation process and the imp ortance of various criteria. The REP took 6 pages to
describe the evaluation criteria. The total evaluation was based on a maximum score of 2500
points. The remainder of this section contains the
information that was provided for two different
criteria: Functional Requirements, worth 500
3

Evaluation Criteria continued
points, and Project Plan worth 50 points. These
sections are typical of the level of detail provided
for all of the criteria.
3. Functional Requirements Evaluation 500 points
Functional Requirements will be evaluated on a checklist to determine
completeness. They will be evaluated on the following set of criteria:
-

-

-

capability of proposal to satisfy all required functions stated in the
RFP
the quality of the solution to the functional requirement

manner:
Equipment Management 375 points
Manage Equipment Inventory
- Replace Equipment
- Analyze Equipment Statistics
- Manage Equipment Maintenance
- Manage Inventory
- Analyze equipment. parts, maintenance, costs
- Manage equipment billing and Accounts Receivable
- Audit SEF activity
- Maintain MasterTables
-

-

-

0

U

P

representative samples.

:

RFP #3, Government of Newfoundland and
Labrador

•

This REP was to procure a “multi-component
Document Management System” to provide “better

Manage Equipment Inventory
Manage Building Inventory
Manage Airstrips, taxiway, roads, and grounds
Manage Maintenance of assets
Manage parts, fuel, and Supply inventory
Scheduling and tracking of staff time
Analyze Equipment parts, maintenance
andoperationscosts
Audit AlAS activity
Maintain Master Tables

:
:•
:

~

40 points
15 points
40 points
65 points
55 points
55 points
60 points
30 points
15 points

~

Group 2 consists of 5 REPs. I have included 2

management of its Cabinet documents through

storage, process and retrieval.” The REP was about
90 pages long.
The REP provided the following information
about the selection criteria:

S

~
:
s

~
~
~
•

The proposal will be evaluated on the basis of functional capabilities,
ability to meet the specified requirements, target date for implomentation, availability of local support for any hardware or software that
may form part of the proposal and overall costs. All Vendors’
proposal will be analyzed to identify the following significant factors:
1.61. Completeness of the response to the RFP

S

10 points
15 points
15 points
20 points
10 points
20 points

All Vendors’ responses will be reviewed to determine how completely
they address each of the relevant points in the RFP.
5

1.6.2

AssessedAcceptability

S

~

The Vendor~sproposed product will be assessed with respect to its
functional acceptability and practical useability.

5

2opoints
10 points
5 points

1 6.3AssessedReferencedAcceptability
•
S

•

Certain Vendor-supplied references will be contacted to determine
the users views of the functional acceptability and practical usefulness of the product, and the support provided by the vendor.

S

1 6.4 Benchmark
5. Project Approach and Plan

50 points
•

The project plan will be evaluated based upon the following:
The plans completeness. It should include all the details of time,
tasks and resources needed to implement the automated equipment
and facilities management softwarej’hardware system.

~

Government reserves the right to perform a benchmark, if it is
deemed necessary, in order to ensure the system operates as
prescribed and meets performance standards.

•

1.6.5 Total Effective Installation Costs

•

Products will be evaluated on the basis of the initial and projected
lifetime cost of the total proposed system.

~

1.6.6 Training Period

S

-

The plans reasonableness. The committee will review the plan to
determine if the tasks outlined can reasonably be expected to be
accomplished in the time frames proposed.
-

S
The clarity ofthe respondent’s discussion of the objectives of
each work task identified in the Work plan and the logical relationships of each work task to the objectives of the project.

4

2

S

Facilities Management 125 points

-

R

demonstrated understanding of the stated functional requirements

The total 500 points possible will be distributed in the following

-

G

:
:
:

•

:
S
S

The completeness and level of training provided forthe proposed
software will form part of the evaluation criteria.

S

RFP #7: Provincial Agency, B.C.

S
S
S

This REP was to provide Telecommunications
Systems. The REP was prepared by a large management consulting organization specializing in information technology. The REP was about 35 pages
long.

such a system.” The REP was about 100 pages
long.

S
S
S
S
S
S

The REP provided the following information
about the evaluation criteria:

S

•

The successful vendor will be deemed in the opinion of the Corporation. to be the vendor best able to meet the criteria and requirements
established in this document, in addition to other types of service the
vendor is able to provide.

~
•

This REP contained several explicit statements about the evaluation criteria:

S

~
•

Special notice is given here that the Agency will be seeking
vendor equipment and services that are offered along with the
opportunity to develop a longer term technology partnership or
alliance..
~

The vendor selection from those who are deemed to have viable
solutions to (the Corporation’s) requirement, will be based on, but not
be limited to the following significant factors:

S
-

product performance, vendorstrength in their area(s) of

technology expertise, and product innovation will be key factors in

•

-

•

-

•

-

S

-

evaluating vendor technical responses.
~
•

Price performance will be an extremely important factor in the

Adherence of the proposal to the format specified herein; all
required information must be provided as indicated herein.
Completeness of the proposal.
Financial stability and resources of the vendor.
Best value for cost.
Demonstrated ability within the past three years in at least three
comparable sites to successfully install similar data processing
systems with emphasis on the objectives stated in the Target
Environment section.

S

vendor RFP review.

The Agency announced in the RI’P that “‘I’he
evaluation criteria for this REP will be prepared
prior to the receipt of any REP responses. A copy of
the evaluation criteria will be made available to the
vendor(s) upon written request, once the closing
date for responses has been reached.” This statement goes a long way to assure Vendors about the
fairness of the process. At least the Vendors can
review the evaluation criteria after the fact.

:

-

•

-

•

-

•

:
•

-

-

•
•

-

•
•

-

-

Level of integration between functions and demonstrated interfaces
with the extemal systems.
Quality and depth of references.
Design, capability, and functionality of the systems proposed as
determined by the evaluation team.
Levels of services and responsiveness that the vendor commits to
providing.
Proposerwillingness and ability to negotiate a contact acceptable
to Corporate Systems.
Vendor~sability to meet the dates stated in the RFP.
Experience and technical expertise of vendoes staff.
Current availability and ability to demonstrate at operational sites,
the full range of functions required.
Level of assistance to be provide by the proposer during the
implementation process.
Numberof hours and extentof training.
Quality and extent of documentation to be provided.

S

GROUP

3

•

:

These cnteria may be added to, revised, amended or deleted to the
Corporations’s advantage at any time during the evaluation.

S

S

Group 3 consists of 6 REPs. Since several of
the REPs provided similar infonnation, I have
included only 2 examples.

S
S
S
S

RFP #13: Non-profit association for local
governments, Ont.

S
S

RF’P #11: District Government, B.C.
This REP was to provide for “the supply,
installation and maintenance of a Geographic
Information System (GIS) together with the necessary hardware, software and services to support

:
:
:
•

This REP was to provide consulting assistance in the development of “an Engineering Database with GIS capability to meet the needs of the
municipal engineer.” The REP was about 20 pages
long.

5

Evaluation Criteria continued
The REP provided the following list of evaluation criteria:

:
S
S
S

-

relevant consulting skills and references for the consultants
proposed approach and methodology suggested

S
S
S

-

sensitivity to the needs of the participants

-

ability ofthe proposal to meet our needs, and

S
S
S
S
S

-

S

cost and timing of the estimated work program.

S
S
S

GR

0

U

The REP stated that “Scores shall be accumulated on the predetermined Evaluation Forms
containing predetermined evaluation criteria and
weight factors”. Unfortunately, the REP did not
contain the Evaluation Forms, nor were they
available before or after the award. It would appear
that this information was provided simply to assure the vendors that the process was in place
prior to the proposals being opened.

S

4

S
S

RFP #16: Crown corporation, B.C.

S
S

This group consisted of 3 REPs, from a variety of public sector organizations. Each REP proclaimed, in slightly different words, that the criteria
and weights were known (or would be known) prior
to the proposals being reviewed. Each REP then

S

declared that this information would never be
released.

S

S
S
S
S
S
S
S
S
S
S
S
S
S

One explanation for the relatively common
occurrence of this approach is that the Buyers are
trying to assure the vendors that the process is fair
and the vendors should, therefore, spend time and
money to submit a proposal. The Buyers are, in
effect, saying “trust us we do have a fair process
in place. We know its fair. If you could see it, you
would agree, but we won’ t tell you how it really
works.”
-

This REP was to acquire “Unix workstations”
including all planning, installation and support
activities. The REP was about 25 pages long.

S
S
S
S
S
S
S
S
S
S
S
S
S
S
S

Page 3 of the REP stated that the organization “intends to treat all potential Vendors fairly
and equitably throughout this process.” Having
said this, the REP stated (on page 5) that “an
Evaluation Team will screen each proposal to
ensure the Bidder(s) compliance with the requirements of this REP.” It then asserted that ‘The
Evaluation Team will utilize specific Evaluation
Criteria to rate various other requirements for
evaluation purposes. The rating will be confidential
and no totals or scores will be released to any
Bidder”.

S
S
S
S

I’ve included 2 of these REPs as examples of
this seemingly bizarre approach.

S
S
S
S
S
S

This REP was to “obtain a complete Cash
Register System for use by the City Finance Department”.
‘The System proposed by the Supplier shall contain the equipment and software to
achieve all of the objectives and requirements and
provide all results set out in this REP and in the
other contract documents
The REP was about
100 pages long.
.

.

S
S
S

0

U

P

5

This group consisted of only one REP. It is
included here to demonstrate that providing information about the evaluation process and criteria is
distinctly different than simply mentioning the
words.

S
S
S

RFP #17: Public Utility, Ontario

S
S
S
S
S
S
S
S
S
S
S

6

R

S
S

RFP #14: Local Government, Alberta

G

S

This REP was to provide “consulting assistance to establish a long-term plan (for information
technology).” The REP was prepared in-house and
was only 4 pages long.

The REP did mention the process for selecting
a consultant. It stated that on the basis of the
information contained in the document, the organization “will select consultants considered the most
appropriate for our needs and representatives of
those companies will be invited to make a presentation.” The REP provided no additional information
about the process nor the evaluation criteria but
went on to say “The successful consultant will be
selected.” It was left to the vendors to speculate as
to the basis for selection.

GROUP

6

=
This group consisted of two RFPs, both were
prepared by consulting organizations.

the selection process nor the evaluation criteria. It
S
S

was left to the vendors to speculate as to the
importance of various features and costs.

S
S
S
S

The Views of the Different Players

S
S
S
S
S
S
S
S
S

In the previous section, we reviewed 19
different REPs. These REPs represented the wide
variety of approaches to the issue of disclosure of
information about evaluation criteria.

•
5

:
:•
S

•

At one extreme, represented by Group 6, no
information was made available. The REP contamed no details about the specific evaluation
criteria. Furthermore, the REP stated that no
information would ever be made available! In these

S
S

situations, vendors can only prepare their propos-

RFP #18: Mining Company, North West
Territories

als based on the stated requirements and their

This RFP was to provide computer equipment
and software for the financial and operation systems. The RFP was prepared by a consulting com-

wonder if the winner has already been decided.

pany specializing in information technology. The
REP was about 40 pages long.
While the REP provided much information
about the requirements, it did not mention the
selection process nor the evaluation criteria. It was
left to the vendors to speculate as to the importance
of various features and costs.
RFP #19: College, B.C.

best guesses as to the importance of the various
factors. Upon receipt of such an REP, most vendors

:
:~

suite of administrative, operational and management support systems including student management, financial and human resources applications,
and associated training and implementation support services.” The REP was prepared by a large
consulting company specializing in information
technology. The REP was about 80 pages long.
The REP devoted 5 pages to the format and
content of the vendor proposals. It did not mention

and regretfully must “no bid” in such circumstances.

S
S

:

At the other end of the information spectrum,
represented by Group 1, the REP contained several
pages of information describing the selection
criteria and the weights. In these cases, vendors
were told which factors were important and could,

:
:•
S

This REP was to provide “a comprehensive

Often, vendors will declare that they are too busy

:
:

therefore, direct their efforts to those issues of
concern to the Buyers/Evaluators. To appreciate
the significance of this information, imagine that a
vendor has been told that one specific factor, say
price, is worth 70 per cent of the evaluation points.
Obviously, the vendor wanting to be successful will
propose a relatively low-cost solution. The analogy
in the automobile world would be a compact or
mid-range car, say a Toyota Corolla. Now consider
what the vendor would do if that same factor were

:•
:
:

worth, not 70 per cent, but only 20 per cent and
“quality of the proposed solution” were worth the
70 per cent. Well, in this case, since quality was
emphasized and the importance of price was reduced, the supplier might then propose a signifi-

S
S

7

Evaluation Criteria continued
cantly more expensive solution. The analogy this
time being a larger, more powerful car, possibly in
the same family, but a more expensive, highperformance model.

:
:
:

represented in the REP management structure and
evaluation process. This list is not complete and is
only included to promote consideration of some of
the human factors underlying this process.

S
S

The inclusion of weights provides vendors
with valuable information which points them at
the purchaser’s specific concerns. Vendors will
propose very different solutions based on different
weights, even if the user requirements are identical.

S
S
S
S
S
S
S
S
S

1. The User-manaaerwho is responsible for defining the user requirements and who must make the
selected solution work. This manager may be
concerned only with the merits of the technical
solutions, not the cost or the selection process.

S
S
S
S

REPS are usually issued by an organization
only after a great deal of effort and thought. These
organizations recognize that their RFP is a public
document, that its contents and quality reflect on
them, and that it forms the basis of their dealings
with vendors. Why do some organizations believe it
is in their own best interests to provide no information about the evaluation criteria? Others
believe in full, or relatively full, disclosure.

S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S

This phenomenon can be partially explained
by the process for issuing the REP. Typically, it
involves many people with different motives,
agendas, responsibilities and backgrounds. The
REP which finally goes out the door to suppliers is
always a compromise. On the one hand, organizations want and need a certain degree of freedom in
making decisions. On the other hand, these same
organizations want to, and often must, treat
vendors fairly and promote competition. It always
takes more time, effort and money to prepare and
issue a solid REP, than to select a Vendor using a
less structured, more informal approach.

S
S
S
S
S
S
S
S
S
S
S
S
S

S
S
S
S
S

those public groups which it affects.

S
S
S
S
S
S
S
S
S
S
S
S
S
S
S

8

3. The Executive Director, who chairs the Steering
Committee and who must ensure that other executives “buy in” to this project and support the efforts
and funding. The Executive Director often must
make difficult decisions related to timing, level of
disclosure of information, and how the requirements are worded to reflect the various
stakeholders needs. Typically, the Executive Director is the most senior line manager directly involved with the project and is held responsible for
its impact on the organization and any political
fallout generated by the project. It is this person
who usually issues the press releases about the
project and is called upon to defend the project to

S

S

There are many different stakeholders, both
inside and outside the organization who can
influence the structure of the REP. Here are some
of the more easily identified people and some of
their possible points of view. Often, all of these are

2. The Piojec~tMan.crger who is responsible for
delivering the solution on time and within budget.
This stakeholder many not share the User Manager’s concerns but be much more critical of implementation time and the track record of the proponents.

S

4. Suppliers want to compete for business but only
if they have sufficient information to make good
marketing decisions. Supplier’s are particularly
sensitive to the REP process and any involvement
of their competitor’s in earlier related work. Large
suppliers will often seek assurances at the most
senior management level that the REP makes full

S

disclosure of all significant information and that
the process is fair. This may occur at any time

~
S

•

5. Publishing the selection criteria restricts our
ability to negotiate with suppliers. It costs us

S

prior to, during or after the competition.

•

money to do it more formally.

S
S
S

5. Lawyers must ensure that the process is fair,
and that the resulting contract is enforceable. They
often come in conflict with project managers over
specific contract requirements and timing. Lawyers
are often the last group involved in the preparation
of the REP and are, consequently, often accused of
holding up the process.

•

:
:

6. If we publish detailed criteria, we’ll have to
justify our selection, and we will have to be able to
demonstrate how we determined each score.

~
S

The “Full Disclosure” Argument

•

:

The “full disclosure” argument usually contans some of the following elements:

S

There are two major camps in this debate:
those advocating secrecy or limited disclosure, and

•

1. Our organization’s policy is to have a fair and
open competition.

•
S

those advocating relatively full disclosure.

•
S
S

2. It is public policy to promote fair and open
competition.

The “Secrecy” Argument
•
The “secrecy” argument usually contains
several of the following elements. In the last 20
years, I’ve heard all of these stated as reasons to
restrict the amount of information about the selection criteria:
1. We can’t be restricted in our actions. We need
the ability to select a solution or an approach that
we haven’t thought up ourselves. Publishing the
evaluation criteria limits our flexibility.

3. We must be able to defend our choices publicly.
It simplifies the defense if the suppliers know
about the evaluation criteria.

S

•
S

•

4. We are concerned about the quality of the solutions proposed by suppliers. If we do not provide
them with good information, all of the solutions
will be too costly, or too complex. They require

:

knowledge of our selection criteria in order to
understand our situation and relate this to their
skills and offerings.

•
•
S

S

•

S

•

:

5. We must not appear to be arbitrary or else we
will be attacked in the media, or through our
political masters.

S

2. If we don’t publish the criteria, we can’t be
criticized for the selection since no one will know
how we did it. The process of obtaining the information about the evaluation criteria after the
award is awkward, difficult and time-consuming.
This process will discourage companies from pursuing their criticism of our process.
3. We know what we want, but it will take much
too long to write this down in a form which we can
publish.

•

6. If this process or the selection of a supplier is
attacked as being unfair, my career is at risk.

S

•
:
•

S
S

•
•
•
•
•
S

•

•

7. We are subject to a Freedom of Information Act.
Since this information will become public after the
competition is closed, we may as well release it in
the REP.
8. Full disclosure is a sound management tool to
ensure that all of the stakeholders agree with the
evaluation criteria and weights prior to the REP
being issued. It makes more sense to resolve our
internal differences prior to issuing the REP than
when we are confronted with published deadlines.

S

4. I’m not sure what I’m looking for in terms of a
specific solution, but I’ll know it when I see it so I
don’t want to be restricted by published rules.

:

•
S
S
S

9. We are a major public sector body and must
adhere to the best practices and legal requirements
related to full disclosure. We will err on the side of
full disclosure rather than secrecy.

S
S

9

Freedom of Information Act:
New Rules for Old Business
S

HOW THE FREEDOM OF
INFORMATION ACT ALTERS
PUBLIC SECTOR PURCHASING PRACTICES

S

S
S

S
S
S

S
S

S

S
S
S
S
S
S

•
S
S
S
S
S
S

•
First, it is now be easier
for all companies to know the
rules of the game. Every agency
and crown corporation covered
by the Act must make its
procurement policies and
procedures available to any
person or firm on demand.

S
S
S
S
S

S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S

I
Second, it is now much
easier to see how these rules
were applied in specific situations. Vendors will be able to
review the selection criteria and
the evaluators notes for every
competition. They will be able
to obtain valuable information
about the process, and insights

S
S
S
S
S
S
S
S
S
S
S
S

S
S
S
S
S

S
S

S
S
S
S
S
S
S
S
S

S
S
S
S
S
S
S
S
S
S
S
S
S
S

Let’s see how the act can
help vendors sharpen their
marketing skills, and obtain
information which was never
available before. Consider a
major project that uses the
Request For Proposals process
to select the supplier.

S
S
S
S
S
S
S

speculate about the relative
importance of price, experience,

S

and the proposed program.
They will be able to obtain

S
S

S
S
S

S
S

enough factual information to
judge for themselves whether
the entire process was carried
out in a “visibly fair, ethical,
and prudent” manner as required by the province’s Public
Sector Purchasing Policy.

S
S
S
S
S
S
S
S
S
S
S
S
S
S

S
S
S

S

S

into the purchaser’s approaches and reasoning. No
longer will vendors have to

S
S

S
S

S
S

S
S
S

S

Act, because it is a law and not
an internal policy, will decrease
the amount of information
which is inadvertently disclosed. The Act does not replace the federal laws dealing
with trade secrets or proprietary information. It simply
protects certain corporate
information in a different way.

S

S
S

Some public bodies do not
rigorously apply their own rules
for ensuring that supplier’s
data is kept confidential. This

S

public sector in three ways.

S

S
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S

S

S

The Freedom of Information and Privacy Act (its full
title) was passed by the B.C.
legislature in August of 1992. It
was proclaimed, that is it came
into force, in October of 1993.
This act is intended “to make
public bodies more accountable
to the public.” While the concept of accountability is not
new, this Act will ensure that
all vendors have equal access
to government business. It will
go a long way towards ensuring
that all suppliers, both large
and small, get their fair share
of business from the public
sector. It will “level the playing
field” by making public much
more information about the
specifics of the procurement
process.

The new Act will affect
every business selling to the

S

S

More and more jurisdictions are legislating public
access to government information. Many public sector bodies
are opening up their records
even before these laws are
passed. The release of information which was formerly unavailable can have a dramatic
effect on public sector buyers
and private sector companies.
Let’s consider the case in B.C.

S
S

S
S

S
S

S

S

What is F.O.I.?

What will FOl change?

The REP process is quite
straightforward and relatively
simple. The ministry in question defines the problem or
situation in a “requirements
document”. This document,
once approved, is combined
with some administrative rules
and conditions into a Request
For Proposal (REP). The REP is
released and a number of
vendors then prepare proposals. Following the closing date
for the competition, the proposals are evaluated, usually by a

S

I
And, finally, the Act adds
another level of legislated
protection for every firm’s data.

S
S
S
S
S

S

S
S

•

S

committee, using a pre-defined
set of evaluation criteria and
weights. Once a winner has

S

been selected, a contract is
completed by the parties.
Companies not winning the
competition are invited to a
debriefing session. Finally, the
program or project is undertaken by the supplier.

S
S
S
S
S
S
S
S
S

S
S
S

leased. The general approach is
to release all information which
has been prepared by the
agency or ministry and which
contains no information provided in confidence as part of a
supplier’s proposal.

S
S

During the course of any
major procurement from
inception, through the REP
process, until completion of the
contract a number of critical
documents are developed.
Project files can be extremely
large and often contain much
valuable information. Some of
this information is now available simply by asking. Typically, a project file will include
a project initiation document,
the Request For Proposal, a
description of the evaluation
process and the weights, a list
of proponents invited to prepare proposals, minutes of the
proponents meeting, lists of
proposals submitted, evaluators notes and memos, a detailed evaluation of each proposal, a summary of the evaluations, a memo recommending
the award, information related
to negotiations and contract
provisions, the signed contract,
and correspondence with
proponents.
-

-

S
S

•
S
S
S
S
S
S
S
S
S
S

S
S
S
S
S
S
S
S
S
S
S
S

S
S
S
S
S
S
S
S
S
S

S
S
S
S
S

is now available for the asking.
Other information requires
some negotiation. And some
information will not be re-

S
S
S
S
S
S
S
S
S
S

S

S
S
S
S

S

S

able as a matter of policy was
not available in any circumstances prior to the FOI Act.

S
S
S
S
S
S
S
S
S
S
S

S
S
S
S
S
S
S
S
S
S

S
S
S
S
S
S
S
S
S
S
S
S
S
S
S

Something New
After the contract has

S
S
S
S

been signed with the successful
proponent, documentation
about the evaluation process
and the weights used can be
released. If suppliers were
invited to submit proposals, the
list of suppliers and any documents establishing the basis for
inviting suppliers can be re-

Section 21 ensures that
these government bodies do not
release information about
businesses to their competitors.
This section prohibits disclo-

S

S

document and the minutes of
the proponents meeting can be
released to anyone at anytime.
This has been public policy for
decades.

More New Information
The Purchasing Manager
can release the evaluator’s
notes and memos, the evaluation of each proposal, the
summary of all evaluations, the
memo recommending the
award and the signed contract
so long as these documents
contain no information prohibited by Section 21 of the act.

S
S

S

Something Old
The Request For Proposal

leased. The list of all companies
submitting proposals and the
total price of the award can be
released at this time.

S
S

proposal information identifies
much of the information in a
typical project file and establishes rules for its release. Most
of the information now avail-

S

S
S

S

S

S

S

S

S

S

S

S

sion has published a new policy
dealing with the release of
information. (Under the Act, all
policies are now available for all
ministries and agencies.) Their
policy concerning the release of

S

S
S

Some of this information

B.C. Purchasing Commis-

S

S

S

S

S

S

S

S

S
S

S

S

•
S
S
S
S
S

sure of trade secrets, and
almost any other information
provided in a proposal. This
broad prohibition applies to
information that has been
submitted in confidence and
which, if released, could “reasonably be expected to” harm a
firm’s competitive position.
Product features, prices, project
management techniques, staff
capabilities and many other
items contained in many proposals cannot be released
without permission. The act
defines a review process.

S
S
S
S
S
S
S
S
S
S
S

I expect that the Purchasing Managers will be quite
conservative in their interpreta11

Freedom of Information Act continued

:

tion of data which can be made
public.

S

Irnplications

S
S

I
Procurements will be
“visibly fair”. Much information
is now available which was not
previously available or not
available to all. Suppliers will
be able to review the process,
the evaluation, and the recom-

S

Releasing the Proposals
Themselves
The Ministry’s Manager of
Information and Privacy can
release the proposals, unit
prices, negotiation information,
and correspondence with the
suppliers so long as these
documents contain no information prohibited by section 21 of
the act. I expect that great care
will be taken to ensure that
sensitive information which
could compromise a firm’s
competitive position will not be
released. Proposals which are
released will undoubtedly be in
a severely edited form, with
competitive information and
prices deleted.

S

S
S
S
S
S
S
S
S
S
S
S

mendation to ensure that their
proposal was properly treated.

S
S
S

I
REPs will be improved
and the competitive process
fairer. Since the weights and

S
S
S

S
S

the detailed evaluation process
are available after the fact,
there will now be pressure to
make them available as part of
the actual Request For Proposal. (This is done in many
jurisdictions already.) Once the
weights are stated in the REP,
suppliers will be able to tailor
their proposals accordingly.

S
S
S
S
S
S
S
S
S
S
S
S
S
S

S
S
S

S
S
S
S
S
S
S
S
S
S
S
S
S

S
S
S
S

S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S

S
S

I
Supplier debriefings will
be abandoned. Since much
more information is available
under the act than was previously given at supplier briefings, the briefings will cease to
have any value. Firms will
simply write a letter to the
purchasing manager after the
competition and request the
evaluator’s assessment of their
proposal and the winner’s
scores.

S
S

S

S

•

I
New jobs will be created.
Many firms are reticent to
approach ministries directly for
FOI information. They are
concerned that their quest for
information will be seen as a
challenge to the competence of
the organization. As in other
jurisdictions, consultants will
be hired to act as agents for
firms seeking information
under FOI.

——————————————————————————————————
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Enter my 1 year subscription (4 issues) to The RFP Report for only $70.00
(* plus $4.00 postage, Plus G.S.T. ) Volume discounts available.
-

Payment enclosed.
LI

Please invoice me. My purchase order number is:

-
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I. —

Title

Company
Address __________________________________________________________

Phone _____________________ Fax

_______________________

I unders~ndI may cancel at any time ~I am notsat~~d
and recieve a refiznd for the unmailedpo~n.

Mail to: Michael Asner Consulting
5951-237
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B.C. Canada
V2Z1
A6
To order immediately_please
(604)
530-7881
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INSIDE
When do you release results?
Timing is everything! In somejurisdictions,

Michael Asner, Editor

Welcome to issue #5:
Thank you and help!

suppliers not making the short-list are immediately informed of their status. In otherjurisdic-

Dear Colleague

tions, no results are announced until after the
final award. This article discusses current
practices and policies for releasing information

First the thank you’s. This is the easy part.

about the evaluation results.

• Professional Procurement
Adding Value to the Process

-

Professional Purchasers receive specific training
in the area ofRFP development and proposal
evaluation for the express purpose of ensuring
best value in addition to fairness and account-

Since the March issue, there’s been a flurry of activity: a number of
subscribers have called with interesting questions; some have sent
me RFPs to be reviewed before they go out; several organizations
have brought me in to run workshops; several people have suggested newsletter topics and others have submitted actual articles.
To all of you, thank you. Thank you for your help, and your encouragement.

ability. This article contains a checklist of
important tasks that Professional Purchasers
perform.

In March, I released another book. This one is on evaluating information technology proposals. To those of you who have purchased
one of my books, thank you.

‘Proposal Evaluation Guidelines
The use ofstandards or detailed guidelines by
evaluators promotes uniformity and consistency. This set of guidelines defines each of JO
different factors used in a recent evaluation in
terms of both positive and negativefeatures.

‘An Effective Policy
BC Systems Corporation has a policy about

This issue contains 3 articles by my colleagues. First, Ken Babich
has written about timing, when do you release RFP results? How
do you keep out of trouble? The second article is by Marlene Knight
and deals with value-added activities provided by professional
purchasers. What is their role and impact on the process? The
third contribution is from Maurice Tan-ant. I have reproduced his
policy statement about RFPs. It’s short, clear and useful! To each of
you

-

thank you.

RFPs that is reasonable, clearly stated, and
available in writing. This policy incorporates
many of the best practices found in other

Now, the help!

jurisdictions including sending suppliers a draft
RFP for their review.

• Also in Issue #4:

The long-term success of this newsletter depends on its subscribers. We are looking for new subscribers and would ask you to help.
There are 3 different ways that you can help us:

Compromising the Freedom ofInformation Act.
A Descriptive Rating System
Index of Issues! -4

1. If your subscription has expired, renew today! Many subscribers
are renewing for 2 years rather than 1.
Continued

Welcome
Continued......

Compromising the Freedom of
Information Act:
Incredible but True!!

2. Get a colleague to subscribe. I’ve enclosed a promotion sheet.
3. If you belong to an organization with several locations
or a distributed procurement
function, consider obtaining a
copy for each key purchaser.
Volume discounts are available.
4. If you have ideas on how
we can get new subscribers,
please call.
Once again, many thanks.

In Issue #4, 1 wrote about this Act and how it was altering business
practices. One of my colleagues gave me this anecdote. As the story
goes, he applied for some RFP-related information from a provincial
Crown Corporation. He wanted to see the evaluation process that
they used. While the information was provided on time, several
interesting events occurred. First, when he informally sought the
information, he was asked about his reasons and how he would use
the information. Then, when he formally requested the information it
was released to him only after he agreed in writing “not to use (the
documents) in whole or in part in any publication”.
He commented that this treatment was a radical departure from the
approach of other Crown corporations who provided similar information in a more helpful, open, and straightforward manner.
I wonder how many other agencies use this approach to subvert the
intention of the legislation?

A Descriptive Rating System
The RFP Report is published by
MichaelAsner Consulting, a division of

Michael Asner Holdings, 5951-237 A
Street~Langley, B.C. V2Z 1A6, Canada.
Phone /Fax (604) 530-7881
ISSN 1192-3 92X

Subsciption rates $70 peryear in
North America. Prices vary elsewhere.

Not all organizations use scoring systems based on points. Some use
words, others have a colour-coding scheme. Here’s an example of an
adjectival scoring system.
The following rating system will be used in evaluating/scoring the
criteria:
Rating

Evaluation Statements

Exceptional

The submission exceeds expectations,excellent
probability of success and in achieving all
objectives. Very innovative.

Printed in Canada.

2

Copyright ~ 1994 Michael Asner
Consulting. All rights including translation into other languages, reserved by
the publishers. No part of this publication may be reproduced in any form,
by microfilm, xerography, or otherwise, or incorporated in any information retrieval systems without the
written permission of the copyright
owner.

Good

Very good probability of success. Achieves all
objectives in reasonable fashion.

Acceptable

Has reasonable probability of success. Some
objectives may not be met.

Poor

Falls short of expectations and has a low
probability of success.

Unacceptable

Submission fails to meet requirements and the
approach has no probability of success.

Professional Procurement Adding Value To The Process
-

by Marlene Knight
In the last issue, I wrote
that “there are many different
stakeholders
who can
influence the structure of the
RFP”. I then went on and
described the roles of the
managers, directors, suppliers,
and lawyers but not Professional Procurement Officers.
This omission was pointed out
by Marlene Knight. Her letter
eloquently described what I
had omitted. Here’s part of
what she said:
.

.

.
S
S
S

.

S

.
S
S

training in the area of proposal
development and eva!u~tion, for the
express purpose of ensuring best value
in addi’ion to fairness and accountability. This training is unique when

S
S

.

.
.

S
S
S

A Checklist of
Important Tasks

S
S

.
S
S

.
S

.
S
S
S

should be the lawyer’s role to advise

S
S

litigation.. The Purchasing Manager on
the other hand provides advice to the
stakeholders in regards to evaluation

.
S
S
S
S
S
S

.

Needs Definition Phase

S
S
S
S

•Assists in defining the requirements

S
S

.
S
S
S

•Provides advice on alternative
products/services

S

S
S

•Recommends different procurement approaches (e.g.,
obtaining the equipment and
related maintenance services
in the same RFP)

S
S
S
S

S
S
S

S

.
S

.
S
S

S

.
S

S
S
S
S

costs. The Purchasing Manager also

.

performs the requisite “match” cf the

S

proce~sand dccumenta’ion being

S

S

S

S

contemplated against ‘he particular

.

corporabon’s policies, procedures and
precedents.

S
S
S
S
S

She then went on to suggest
that I should have also described the role of the Professional Purchaser in the process. Her letter contained a
four-page list of some of the
value-added tasks that a
Professional Purchaser could

.
S
S
S
S
S
S
S
S
S
S
S
S

S
S
S

S

S

•Assesses external information
in the industry to determine
what opportunities exist, and
degree of competitiveness in
the marketplace

S

S

.

problems experienced by
others

S

•Provides information on
corporate standards,
priorities,policies and in-house
resources

based on utiiity, in.ang~blevalue and

S

to determine if there have
been vendor performance

S

S
S
S

•Assesses internal information

S

S

‘Advises on quality assurance
alternatives

•Assesses economic and
political environment to determine any impact on the
planned procurement. For
example, are tax laws changing? Is the value of the Canadian dollar rising? What are
the transportation logistics?

S

S

.

Research Phase

S
S
S

S
S

ability

S

S

.

.
.

manager as to ‘he likelihood of

S

S

S
S
S

•Build in process steps to
ensure fairness and accept-

S

S
S

compared with that ~flawyers. It
the stakeholders, and the purchasing

S

S

.

the public sector, receive specific

S

checklist of important tasks in
the process. Here is a shortened version of this list:

S

Professional purchasers, particul rly in

S

provide during an RFP process. It can also be used as a

S

Planning Phase
‘Provides advice on the time
and nature of work required to
conduct market research,
research existing contracts,
co-ordinate procurement with
other users, source potential
vendors, investigate solutions.
at other companies, prepare
and issue the RFP, evaluate
proposals, negotiate contracts,
secure all internal approvals

S
S

S
S
S
S
S
S
S
S
S
S
S
S

•Determines the organization’s
relative position of strength
and the factors that will maintain this, and considers the
potential risks in the procurement
•Devises alternative acquisition methods when a creative
solution is required and recommends a method consistent
with policies, by-laws, best
practices, etc.

S
S
S
S
S
S
S
S

S

S

S

S

‘Recommends changes to the
plan to reflect market and
internal conditions which may
affect the results
Continued
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Professional Procurement continued
•

Sourcing Phase

S
•
S

•Assembles or creates suitable
terms, conditions, instructions
and special provisions which
reflect the best approach after
considering the research
information. Considers lifecycle and cost/benefit in
determining price schedules

S
S
S
S
S
S
S
S
•
S
S
S
S

‘Secures acceptance by all

S

participants (other departments or co-operative partners) of the solicitation pack-

S

S

age and process

S
S

S
S
S
S

S
S

S
S

S
S
S
S
S
S

•Co-ordinates all the parties
and seeks consensus on the
recommended vendor(s)

S

.
S
S
S
S

‘Regularly updates a standard
award report form for senior

in this

S
S
S
S
S
S
S

S
S
S
S
S
S
S

S
S

•
S
S
S

‘Notifies unsuccessful bidders,
conducts debriefings, and
handles bid protests in accordance with standard policy
and procedures

S
S
S
S

‘Conducts independent public
openings and documents all
official bid results
4

S
S

.
S
S
S
S

‘Implements automatic payments and payment discount
procedures

S
S
S
S
S

Contract Management
Phase

S
S
S
S

S
S
S
S
S

.

‘Handles performance disputes between client and
vendor and takes appropriate
action including holdbacks
and other remedies to discharge the contract

S
S

S
S
S
S

‘Establishes and maintains
tickler ifies to begin new
acquisition cycle upon expiry
of established contracts

S
S
S
S
S
S

S

‘Creates and communicates
corporate standards for contracting utilizing the
solicitation terms, conditions,
as amended during contract

Marlene M. Knight, C.P.P., CPPO is

S
S
S
S
S
S

Manager, Materiel Management at the
City of Mississauga in Ontario. She and
a staff of 1 9 are responsible for all
purchasing, storage and distribution

S

Analysis Phase

‘Develops implementation and
performance monitoring
strategies and ensures expectations of both parties (client
and vendor) are clear and that
vendor delivery and billings
are acceptable

S
S

S

‘Assesses critical information
items for documenting in the
corporate record in the event
of a dispute or litigation

S

S

management and prepares
final reports for corporate-wide
procurements or assists client

S

S

S

S

S

S

S

S

S
S

S

S

Awards Phase

S
S

S

S

S
S

negotiations

S
S

S
S

S

S

‘Plans and conducts negotiations in accordance with
standards for professional
procurement

provides assistance, determines treatment of irregularities and requests for additional information outside of
the official process. (For example, pricing after the fact for
missed items)

S
S

S

S

•Conducts evaluation or

S
S

.

S

•
S

SReceives and documents
enquiries during the P.FP or
negotiation process, arranges
vendor briefings as required
and co-ordinates technical
enquiries through the client

irregularities, and pertinent
information for consideration
by client. Also monitors results for compliance with
internal and external policies
and the Competition Act

•
•

.Develops a list of potential
bidders and issues and receives all public documents

‘Reviews all proposals received
for irregularities and develops
spreadsheets of bid amounts,

S
S
S
S
S
S
S
S
S
S

operations for City departments. She is
an active member of Ontario Public
Buyers Association and Purchasing
Management Association of Canada,

When do you release results?
by Ken Babich

:
:
:

S

Timing is everything! There is
considerable debate and
disagreement among public
procurement officials as to
when RFP results should be
released. Public procurement
agencies must take care in
ensuring consistency in the
application of general rules
about the release of results.
Any real or perceived inconsistency in the process can
create an atmosphere of
distrust by both management
and the vendor community.
Purchasing officials must
ensure that the integrity, and
credibility of the RFP process
and the resulting award are
not compromised by the
untimely, or inconsistent
release of results.

S
S
S
S
S
S

S
S
S
S
S
S
S
S

3. Contract Award Step.

S
S
S

S
S
S
S
S
S

S
S
S

S
S
S
S
S
S
S
S

S

S

S

1. Pre-Evaluation Step

S
S
S

S
S
S

S
S
S
S
S
S
S
S
S

S
S
S
S
S
S
S
S
S
S

S

Some suppliers will not make
it to the Technical Evaluation
Step. I recommend that those
suppliers be told as soon as
possible. If a late or rejected
proposal is retained by the
Purchasing Organization, the
proponent may erroneously
expect that its proposal will be
evaluated.
The primary reasons for eliminating suppliers from further
consideration at this step are
non-compliance with terms
and conditions stated in the
RFP:

S
S
S
S
S

S
S
S
S
S
S
S
S
S
S
S
S
S
S
S

-

-

proposal was received late
proposal was not signed

S
S

-

S

proposal was woefully lacking
S
and the proposal could not be
S
evaluated

If the proposal package has no
name and return address, the
envelope should be opened in
the presence of two people, the
reason the envelope opened
noted on the face of the envelope and returned with a
covering explanatory letter.

2. Technical Evaluation
Step

S
S
S
S
S
S
S
S
S

S
S
S
S

niandatory requirements
were not met
information provided in the
-

should be returned unopened
with an explanatory note

S
S

S
S

S

returned to the vendor. Proposals delivered by hand
should not be accepted. If
received late through the mail
or by courier, the envelope

S

S

S

S

When a proposal is rejected
because it is late, it should be

S

S

S
S

S
S
S

S

S

Many organizations will inform
the proponents by telephone,
followed by written notice, and
offer an in-person briefing.

S

This article considers the
relative merits of informing
proponents of their status at
each step in the process.

S

S

disqualified from doing business with the purchaser.

S

S

S
S

2. Technical Evaluation Step.
Proposals are evaluated and a
short-list established. Proposals not on the short-list are
eliminated from further consideration.

S

S

S
S

plete.

S
S

S

S

1. Pre-Evaluation Step, when
a proposal will not be accepted
because it is late, or not
evaluated because it is incom-

S

S

S

the proponent is currently

S

In some jurisdictions, suppliers eliminated from further
consideration are informed of
their status at each step.
Others wait until after the
final award.

S
S

S

-

S

S

S

There are three steps in a
typical RFP process when
decisions are made and suppliers can be eliminated from
further consideration:

Short-listed proposals are
evaluated and the winner is
determined.

S

S
S
S
S
S
S

S

S

S

S
S

Informing proponents that
they did not make the shortlist (before the contract is
awarded) causes problems and
adds no value to the process.
Vendors often look on this as
an opportunity to provide
more and better information,
an opportunity to correct
deficiencies in their original
proposal. In fact, if this is
permitted, the vendor is re-

S
S

Continued
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When do you release results? continued
S
S
S

ceiving a second chance.

S
S
S

In some jurisdictions, the
Purchasing Officials will
actually provide the propo-

S
S
S
S
S
S

nents an opportunity to challenge this decision about their
qualifying for the short-list.
They will permit the proponent
to submit additional information. This practice is justified
by them on the basis of obtaining better proposals.

S
S
S
S
S
S
S

S
S
S
S

S
S
S
S
S
S
S
S
S
S
S
S

The results of a short-listing
process should be kept confi-

S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S

S
S
S
S
S
S
S

To permit suppliers to augment their proposals, or to
6

modily the evaluation process

S
S
S
S

S
S
S

S

S
S
S

Otherwise, you will most
certainly be seen as “playing
games”. Your credibility within
the supplier community will
suffer.

All short-listed proposals and
suppliers should be evaluated
in a similar manner. Once the
award has been announced to
the winner, then all proponents should be informed.

S
S
S
S
S
S
S
S
S

S
S
S
S
S

If you inform a proponent that
its proposal did not make the
short-list, you must live with
that decision. You cannot go
back to the proposals that
were not on the short-list and
subsequently choose one.

3. Contract Award Step

S

this stage should be delayed
until a final selection and
award has been made. If the
award is then challenged by a
disgruntled supplier, the
challenge will not delay the
commencement of work.

considered in subsequent
evaluation steps. If no proposal is found to be acceptable, a revised RFP should be
issued or an alternative
method of procurement used.

S

S

S
S
S
S

Proponents should be offered
a formal debriefing to discuss
their proposals shortcomings.
Debriefings should be presented as an opportunity to
learn and thereby improve
future proposals, rather than
an opportunity to challenge
the award.

S
S
S

Jurisdictions following the

S
S
S
S

practices described in this
article achieve recognition that

S
S
S
S
S
S
S
S
S
S
S

their RFP process is open, fair
and competitive. These jurisdictions experience fewer
challenges of their procurement decisions.

S

S

S

S
S

S

S

S
S

S

dential. Advising a proponent
that it was unsuccessful at

S
S

S

S

S

S

S

S

S

S

ment Officials open to claims
of incompetence: they did not
identi1~yevaluation criteria
adequately before issuing the
RFP; or, they did not perform
an adequate review and analysis of proposals submitted; or,
they are changing the rules as
the process progresses to suit
their own needs or to favour a
particular supplier.

S

“easy out” in case a mistake or
oversight occurred.

S

Permitting suppliers to augment their original proposal in
this way leaves the Procure-

S
S

S

S

decision is reached to eliminate a proposal from further
consideration. If the information was important, it should
have been included in the
original proposal.

S

S

S

Proposals can only be shortlisted based on the information provided in each proposal
using the pre-defined evaluation criteria. New information
cannot be introduced after a

S
S

as it progresses is not permitted. These types of actions by
a procurement official are
clearly inappropriate, if not
ifiegal. They will be seen as
showing a lack of expertise in
evaluating proposals, or an

S

The Evaluators must be confident in their assessment of
the proposals at each stage
and be prepared to explain
and defend their reasons to
each proponent and their
management.

S
S

Ken Babich, E.Comm, CPPO, has

S
S
S
S
S
S
S

recently left the Saskatchewan Property Management Corp. as Executive
Director. He is president of Professional

S

Procurement and Management

S
S

Consulting Inc. in Victoria, B.C. Ken is

S

a member of the National Institute of

S

S

:

S

Governmental Purchasing Inc., ED!

S

Proposals failing to make the

S

Council of Canada, and the Institute of

S

short-list should not be re-

S

PublicAdministration of Canada.

AN EFFECTIVE POLICY

:
•
S

How do you evaluate a policy?
How do you measure its
effectiveness? In attempting to
deal with these issues, I’ve
identified five characteristics

S
S
S
S
S

S
S
S

1. It is reasonable.
2. It is clearly stated.
3. It is up-to-date and available in writing.
4. It is known throughout the
organization and by the public.
5. It is consistently applied in
all appropriate situations.

S
S
S
S
S
S
S
S
S

S
S
S
S
S
S
S
S
S

All Invitations to Quote and
Request For Proposals must
be reviewed and processed by
the Contracts and Purchasing
Department to ensure fair,
ethical business practice is
maintained.

S
S

S
S
S
S
S
S
S
S
S
S
S
S
S
S
S

A sample RFP document is
available in the Contracts and
Purchasing Department to use
as a guide to prepare new
Request For Proposals. The

BC Systems Corporation shall
use competitive bidding wherever practical to ensure that
all qualified bidders are afforded an equal opportunity to
offer their goods and services.
Lowest or any quotation will
not necessarily be accepted.

S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S

Contracts and Purchasing
Dept. will maintain a vendors

S

list for all requirements.
Vendors are encouraged to
apply for registration. An

S

the formal REQUEST FOR
PROPOSAL process and the
INVITATION TO QUOTE process. The Corporation also uses
the Request For Information
process as a fact gathering
activity when a need to test
the marketplace without
making a purchase commitment exists.

S
S

S

Through an informal Invitation
to Quote process, quotations

S
S
S
S
S
S
S
S
S
S
S

S
S
S
S
S
S
S
S

will be obtained from the
market place for a given product or service through direct
communication with a minimum of three vendors. Vendors are asked via telephone,
facsimile, or ITQ Form to
provide quotes on low risk
procurements where the dollar
value is the main determining
factor.

S
S
S
S
S

S
S
S
S
S
S
S
S
S

-

estimated expenditure up to

$25,0000 requires one vendor.
estimated expenditure from
-

$25,000 to $100,000 requires
three vendors.
formal quotations will be
obtained for commodity hardware within the approved
-

S
S

levels of the signing authority.

S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S

While these are the mandatory
expense guidelines, either
process can be used at expense levels lower than these.
Use prudence when initiating
a purchase. If the possibility
for real conflict exists, use one
of these processes even if not
required.

S
S
S
S

REQUEST FOR PROPOSAL

S
S

INVITATION TO QUOTE

S
S
S

S
S

S

S

S
S
S

S

S

environment of equity provided by the Corporation is
accomplished through two
main purchasing processes,

S
S

S

S
S

S
S

S
S

S

S
S

S

S

S

S

The policy in this article is
that of BC Systems Corporation. It is a good example of an
effective policy. One feature
found in this policy is uncommon and innovative. RFPs are
released in DRAFT form to
vendors for contracts in excess
of $100,000. This permits the
vendors to identify deficiencies
or oversights prior to the
formal process. Here is their
policy:

BEFORE YOU BEGIN, PLEASE
REVIEW YOUR REQUIREMENTS WITH THE CONTRACTS AND PURCHASING
DEPARTMENT. A Guide is
available which contains
useful information, ideas,
examples and best practices.

S

S

S

S

S
S

S
S

S

S

S

of an effective policy:

Information Data Base will be
developed for Managers or
designates to review.

mation of all quotes and prices
when a purchase requisition is
issued and before a purchase
order commitment is made.
The following guideline will be
followed whenever practical:

S

Contracts and Purchasing
Staff will obtain final confir-

S
S
S

All RFPs which are in excess
of $100,000 must be released
to vendors in DRAFT format
Continued

....
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AN EFFECTIVE POLICY continued

S
S

prior to the formal release of
the RFP. The purpose of this is
to have the market place
comment on and addresses
any concerns about the actions being taken by the
Corporation before they are
required to make a formal
proposal. Estimated expenditure over $100,000 requires a
minimum of five vendors.

S
S
S
S
S
S

S
S
S
S
S
S
S
S
S

S

S
S
S
S
S

-

-

-

-

-

-

-

Purchasing Commission.
A similar requirement has
-

S
S
S
S
S
S
S
S
S
S
S

What we require or purpose
and scope of proposal
Unit or lot pricing
Terms and conditions
Contact for inquiries
Selection criteria
Firm pricing
Currency and taxes
When delivery/completion
date is required
Closing date and time
-

-

S
S
S
S
S
S
S

S
S
S
S
S

S
S
S
S
S

-

-

S
S
S
S
S
S
S

S
S
S
S
S
S
S
S
S
S
S
S
S

S
S
S
S
S

-

-

Quotations as first received
are considered final. If an
error has been made, another
quotation sheet Form may be
forwarded to a supplier on
request up to date of closing.
-

S
S
S
S
S

BC Systems reserves the
right to award this order in
part or in full, on the basis of
quotation received, unless the
supplier specifies that its
quotation is valid only for the
complete order.
-

No charge for crating, boxing
or cartage will be allowed on
an invoice unless previously
-

S

How and when the bid or
quote is to be submitted
Indicate name and address
for delivery
-

-

S
S
S
S
S
S
S
S
S
S
S
S
S
S
S

When issuing a Request for
Proposal document or an
Invitation to Quote form, the
following terms and conditions
are covered:
BC Systems is not responsi-

ble for any costs incurred in
the preparation and presenta-

S
S
S

-

of all Requests for Proposals
and Invitations to Quote
issued by the contracts department.
When quotations have been
received and an award made,
-

S
S
S
S
S
S
S
S
S
S
S

tion of the proposal
Price Validation will be
ensured by confirming that
the evaluation committee has
completed a price analysis/
comparison. When price
analysis cannot be performed,

The Manager of Contracts
and Purchasing is responsible
for communicating the results
-

S
S

S

-

accepted with the quotation.

S

S

VENDORS ARE NOTIFIED
ABOUT KEY TERMS AND
CONDITIONS:

S

S

S

S

S
S
S

S

-

S
S

S

-

S
S

S

S

S
S

S
S

-

S

S

8 ager).

S

S
S

S

S

and the same terms and
conditions are applicable.
Emergency Purchases (if
approved by Contract Man-

S

-

S

been submitted to tender
within the past six (6) months

completed.

S

S

S

The expenditure is under
$100,000.
There is a proven sole source
of supply.
Changes to an existing
License or Service Agreement
are required.
For release/version upgrades
to products.
For extensions to existing
contacts (provided the extension is not issued when a new
contract should be done.)
If Lease price is less than
$35,000 per year.
If an approved procurement
agreement has been established from an earlier RFP
process by ourselves or our
customers.
Goods or Services are covered by a standing offer by the

TIONTO QUOTE” AND “REQUEST FOR PROPOSALS”:

elemental cost data is to be

S
S
S

THE FOLLOWING INFORMATION MUST BE PROVIDED TO
THE VENDOR FOR “INVITA-

a cost analysis/examination

S

S

-

:
S

S
S

S

AN REP IS NOT REQUIRED
WHEN:

Approval by Vice President or
president within signing
authority.
-

the successful bidder will be
held to their quotation, irrespective of subsequent representation that mistakes have
been made in the quotations
originally submitted.

S
S
S
S
S
S
S
S
S
S
S
S
S

If it appear that an error has
been made in the quotations
before awarding of order,
Contracts and Purchasing may
communicate with bidder to
ascertain if the bidding com-

pany wishes to confirm price
or withdraw quotations.
Freight must not be shown in
a lump sum.

S
S
S
S
S
S

S
S
S
S
S
S
S

BC Systems payment terms
are to be brought to the Ven-

dors attention.

S
S
S

•
S
S
S
S

When the award has been
made and the Purchase Order
has been sent, the Vendor is
to be aware that the P0 may
be cancelled if the products,
services, facilities do not meet
mutually agreeable acceptance
tests.
-

S
S
S
S

S
S
S
S
S
S
S
S
S

S
S
S
S

S

The Manager of Contracts
and Purchasing is responsible
to notify unsuccessful bidders
following award of all RFPs
and ITQs issued by the Contracts and Purchasing Department.

Any request for information
from vendors which does not
relate directly to their own
submission is to be directed to
the Corporation’s Freedom of
Information Officer and is
subject to the policies of that
office.
-

S
S
S

-

-
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iSSUE #1
An RFP is a valuable management tool. It has
significant effects on the purchasers, the
vendors, and the evaluation process. Here’s a
look at its impact - a valuable perspective for
the veteran or the person writing their first RFP.

Enforcing “Most-favoured
customer” pricing
We all want the best price. But how do we
guarantee this contractually? Here’s how the
New York City Board of Education does it.

S

S

-

The Impact of Using an RFP

-

S

S

REP ADVICE TO UNSUCCESSFUL BIDDERS AND
DEBRIEFING

Debriefing meetings are
treated as an exchange of
information, vendors are
permitted to take notes. The
intent of the debriefing is to
aid the vendor in presenting a
better proposal in subsequent
REPs. The response of the
unsuccessful vendor will be
compared to the successful
response only.

S
S

The G.S.T. Certification
Clause is provided in the REP
and ITQ documents.

An Index of Issues 1

S
S

-

dent. One or two members of
the evaluation committee will
also attend.

A three-stage selection process
Many products can only be evaluated by
seeing them in action. Product benefits such as
‘ease of use’ defy written description but are
immediately obvious when the product is
demonstrated. Here’s an outline ofa process
which incorporates demonstrations and
presentations.
An Ontario perspective on

DISQUALIFICATION

evaluation

Failure to meet mandatory
requirements.

Ministries in Ontario must select the proposal
which meets all mandatoty requirements and
has the lowest evaluated cost. Here’s a look at
how it’s done.

S
S
S
S
S
S

-

S
S
S
S
S

Receipt of a proposal after
the closing time and date.
-

S

Reference checking a better
approach
-

S
S
S

upon written request from an
unsuccessful bidder, the
Manger of Contracts and
Purchasing will arrange for a
debriefing session. The debriefing is not to be seen as an
opportunity to challenge the
decision.
-

S
S
S
S
S
S
S
S
S
S
S
S
S
S
S

Debriefing sessions will be
chaired by the Manager,
Contracts and Purchasing or
by a Vice President or Presi-

S

Maurice Tarrant is Manager, Contracts
and Purchasing Department at BC
Systems Corporation a provincial

Standard RFPs: the BC Example
Experience. Nothing beats it. Here’s a short set
of rules produced byan organization which
has issued hundreds of RFP5. These guidelines
apply to most RFP5, and promote fair treatment
ofsuppliers.

Crown Corporation providing a broad
range of technologyservices for the

S
S
S

Suppliers only provide excellent references. So
why bother? Here is another way which often
yields more information.

disqualified.

S

S

-

Proposals which the Corporation considers to contain
other than normal ethical
business practices will be
-

public sector.

Plus: a checklist on how to organize an RFP,
sources of additional information.

S
S
S

Continued

....
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iSSUE #2
Some Important RFP AddOns
There are some features found only in
selected REPs which can make the RFP
more effective and the selection of a
supplier easier. Hereare 4 options to
consider including in your next RFP.

Recycling RFPs
The Table ofContents of another organization’s REP can be used as a checklist to
identify issues which you may not have
considered. Here are 100 items one U.S.
organization identified in their RFP for a
new computersystem.

RFP Rules
How do you keep the cost of the RFP

process reasonable while ensuring that the
competition is both fair and open? Here are
the guidelines used by one public sector
body for RFPs from less than S 1000 to
more than 5100, 000.

Standardizing RFPs: the BC
Example
Here are the rules and guidelines issued by

the B.C. Purchasing Commission for use by
ministries and other public sector bodies for
all types of REPs.

Project Managers Checklist
Checklists are valuable tools. They often
highlight potential sources ofmajor
problems. Here is a list dealing with each
phase of an REP project.
Plus: Sources ofAdditional Information

10

ISSUE #3
A $10 Million Example
Selecting a Systems Integrator can be a
difficult and complex task, especially in the
public sector. This article describes the
specific features of a recent REP. Each
feature was developed to avoid or mitigate
a known problem. Here are 12 major
features of a multimillion dollar REP.

Expensive Lessons
Management Board, a creature of the
Ontario government, spends much ofits
time and effort trying to help ministries
avoid major problems associated with RFP5.
The problems range from the chronic
supplier lament of ‘we don’t have enough
time to develop our proposal” to the
unfortunate situation in which all proposals
exceed the project budget. Here is a
description of 7 problems and some advice
on how to avoid them.

Keeping Score
The U.S. Air Force has established scoring
guidelines for evaluating features of
proposals. These guidelines are intended to
eiminate or at least reduce personal bias
and make the process “visibly fair’ and
“publicly defensible’. Here are their rules for
assigning scores on a 10-point scale.

ISSUE #4
Evaluation Criteria: A Telling
Tale
This article is based on a review of 19
different REPs. Each was classified according to the amount of detail it provided
about evaluation criteria and weights. The
article first describes the results of this
survey. Following this, some of the differing
values and objectives of the stakeholders
are discussed.
This article has been extracted from a new
3B0-page reference book which we have
created about Evaluating Information
Technology Proposals.

Freedom of Information:
New Rules For Old Business
Freedom of Information legislation is

becoming more common. The release of
information which was formerly unavailable
is having a dramatic effect on how public
sector buyers deal with private sector
companies. This article explores some of the
changes this legislation is causing in B.C.
The article forecasts that procurements will
now become fairer, that supplier
debriefings will be abandoned and that

newjobs will be created.

:
:

Proposal Evaluation Guidelines

:

Many organizations publish
guidelines to assist the evaluators. Recently, the Ontario
Government used the guidelines described in this article
to identify the winner in an

S

from 0 to 10 for each factor:

S

S

S
S
S

S

Perfect

.

.

10..

S
S

S

S

S
S

REP for re-engineering the
procurement process.

Superior

8

.

S

S

S

S

S

Satisfactory

6

S

S

There are two features which
strengthen these guidelines
and promote a more uniform
approach by all of the evaluators. First, a scoring system is
provided so that each evaluator can translate the assessment into a point score. Second, each factor is defined
both in terms of positive
features and negative ones. It
is very helpful to know, for
example, that the extensive

S
S

S
S
S
S
S

proposal.

(Weight

S
S
S
S
S
S

S
S
S
S
S
S
S
S

=

10)

S
S
S
S
S

S
S
S
S

key areas
2. Organizational depth and
scope
3. Established in the Ontario
marketplace for three years
or more
4. Previous Government
assignments

S

S
S
S
S
S

S
S
S
S
S
S
S
S
S
S
S
S

Negative Indicators:
1. Marginal projects
2. Extensive use of
sub-contractors

S
S
S
S
S
S

S
S
S

Factor 2: Project Team
(Weight = 40)

S

S
S

S

S

S
S
S
S
S
S
S
S
S
S
S
S
S

personnel

Positive Indicators:
1. Project Manager is experienced in all 3 key areas
2. Project Manager has managed large, similar projects

S
S

Factor 4: Bid Price
(Weight = 10)
Positive Factors:
1. Not more than 25% below
the mean

S
S
S
S
S
S
S

3. Key assistants (2 or 3) are
experience in 3 key areas
4. Extra (contingency) resources are available

Negative Factors:
1. Apparent anomalies
2. Illogical flow

S

S

S

4. Workload data
5. Key issues for each Deliverable are identified
6. Effective use of government

S

S

S

Positive Factors:
1. Clarity and rationality
2. Deliverables related to
project steps
3. Quality checks/reviews

S
S

S
S

S

Factor 3: Project Plan
(Weight = 15)

S

S

S

4. “Bare bones” team
5. Part-time project manager

S

S

The evaluators were instructed
to use the following Scoring
System to assign an integer

S
S

Positive Indicators:
1. Significant Projects in three

S
S

S

S

S
S

S

S

S

S

S
S

S

S

S

S

Negative Indicators:
1. Limited experience of the
Project Manager
2. Poor reference checks
3. Marginal projects to ifiustrate qualifications

S

Factor 1: Bidder Capability

S

There were 10 factors. The
evaluation guidelines contained both positive and
negative indicators for each
factor. Many organizations do
not specifically identify these
negative factors.

The rest of this article contains the factors, the indicators and the weights assigned.

S
S

S
S

S
S

S

S

Each of 10 different factors
was to be scored by each
evaluator. The scores were
then multiplied by the corresponding weights to determine
the overall total score for each

:4ôr less

S

S

use of sub-contractors should
be considered a negative
factor.

Unsatisfactory

S
S

S
S

S

6. Experience with a similar
system
7. Commitment/dedication of
resources

S
S

S

S
S

5. Two or more specialist to
assist team

S
S
S

Negative Factors:
1. More than 25% below the
mean
2. Above the mean

S
S
S
S

Continued....
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Proposal Evaluation Guidelines continued
Factor 5: Tools/Methodology

•

(Weight

•

=

15)

S

•

:
:

Positive Factors:
1. Proven existence of established methodology
2. Methodology used preyously
3. Comprehensive software
support
5. Integrated software tools
.

:
•
•

:

Negative Factors
1. Methodology unproven or
unsubstantiated
2. Limited software

:

Factor 7: Understanding of
our Environment
(Weight = 10)

Factor 6: Approach
(Weight = 15)

•

:~
:

Positive Factors:
1. Emphasis on building
support
2. Effective education and
communication
3. Sensitivity for ministry
concerns
4. Recognition of key
stakeholders

:
:
:

Positive Factors
1. Evident understanding of
diversity, control/service
issues, ministry involvement
2. Previous government
experience
Negative Factors
1. Absence of evident understanding

Need more information?
Have a question?
Want to submit an article?
We’ d like to hear from you,

Please send your comments,
criticisms, suggestions,
and questions to the editor:
Michael Asner
5951-237 ASt,,
Langley, B.C.
V2Z 1A6
Phone/FAX (604) 530-7881
12

S
S

(Weight

=

10)

S

:

Positive Factors:
1. Meets deadline with a
practical schedule
2. Complete by target date
with good rationale

S

•

~

:

Negative Factors:
1. Not definitive
2. More than 2 months late
Factor 10: Implementation
(Weight = 10)

•
S

Factor 8: Risk Management
(Weight = 15)
Positive Factors:
1. Thoughtful response
2. Innovative ideas
3. Apparent recognition of
problem
Negative Factors:
1. Routine reply

•

Positive Factors

:

1. Firm has proven track
record on systems integration, development and
implementation manage-

:
:
:
:
•

•

ment
2. Project personnel are
experience with development and implementation

:

:

Negative Factors
1. No track record

•

S

————

FEEDBACK

Factor 9: Schedule

:

S
S
5

•

I
I
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I
I
I
I
I
I
I

——————————————————————

TO ORDER THE RFP REPORT

Enter my I year subscription (4 issues) to The RFP Report for only $70.00
(* plus $4.00 postage, Plus G.S.T.)
-

I
I
I

I. —

I
I
I
I

I
I
Paymentenclosed.
I
Please invoice me. My purchase order number is:____________________
I
Name

Title
Company
Address

______________

Phone ___________Fax

..

I
I

~~~1

lundersiandimay cancel at any time ~flam not satiefied and recieve a refundfor the unmailed portion.

Mail to: Michael Asner Consulting
5951-237 AStreet,Langley, B.C. Canada V2Z1A6

To order Immediately please Phone/FAX (604) 530-7881
— — — — — — — — — — — — — — — — — — — — — — — — — — —
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...........

Michael Asner, Editor

INSIDE
Handling Supplier Complaints
and Protests: A Guide For
Public Sector Buyers

Welcome to issue #6:
A feature report on supplier protests

This article discusses different approaches to
supplier complaints, protests and appeals. It

Dear Colleague

identifies ways to ensure that your process is
publicly defensible, and that supplier protests

About this issue...

do not become public issues. It provides
examples (both good and poor) of how
different organizations handle these issues in
terms of policy and practices.

This article is an extract from our recently
published report ofthe same title. Given the

This issue contains two important articles. The first deals with
supplier protests and is taken directly from our latest report Handling Supplier Complaints and Protests: A Guide For Public Sector
Buyers ($25, 53 pages). Many organizations lack any process for
resolving complaints quietly and thereby force suppliers to seek
resolution through the politicians.

importance of this topic, we are reprinting
major sections of this report. The first part is
contained in this issue. The concluding material
will be published in Issue #7,

• Judgment & The RFP Process
The use ofselection panels is an effective way
to replace “objective”with “unbiased”. In a wide
range ofRFP conditions, “unbiased” meets the
need for a defensible process and allows
judgment to play a role. The focus on concerns
is an option worth serious consideration when

The second, written by Bob Fabian, describes the use of selection
panels to ensure an unbiased process. This approach was used to
restore supplier confidence after the initial attempt to find a supplier “came unglued in the Premier’s office”.
About our workshops...
Once again, we are offering our two popular workshops about RFPs.
One workshop, THE REQUEST FOR PROPOSAL PROCESS, is
designed for contract managers, auditors, and purchasing personnel. The second, HOW TO EVALUATE INFORMATION TECHNOLOGY PROPOSALS, is for both information technology and purchasing people looking to acquire systems, software and services.

services are being procured and when an
initial selection panel can be employed.

Workshops are scheduled for Vancouver (Oct. 3-4), Victoria (Oct.
12-13), Toronto (Oct. 24-26) and Ottawa (Oct. 28).

This article describes how two selection panels,
composed ofinternal managers and outside
consultants, were used in a major systems
outsourcing RFP.

Both B.C. and Ontario subscribers will receive a separate mailing
about the workshops. If you want more details, please call and we’ll
send you an information kit. In-house sessions are available across
Canada.

Handling Supplier Complaints and Protests:
The RFP Report is published by

MichaelAsner Consulting, a division of
MichaelAsner Holdings, 5951-237 A
Street, Langley B. C. V2Z 1A6, Canada.
Phone /Fax (604) 530-7881
ISSN 11 92-392X
Subsciption rates $70 per year in
North America. Prices vary elsewhere,
Printed in Canada.
Copyright D 1994 Michael Asner
Consulting. All rights including translation into other languages, reserved by
the publishers. No part of this publication may be reproduced in any form,
by microfilm, xerography, or otherwise, or incorporated in any information retrieval systems without the
written permission of the copyright
owner.

RFPs and the law of contracts
The process of issuing an RFP and
receiving proposals does, by design or
inadvertently, establish contractual
rights and obligations. Each REP and
the associated process should be
reviewed by your la~yeror legal
department prior to issuing the REP.
The examples and sample REPs used
throughout this text have been used in
many different jurisdictions in the past.
The author makes no claim about the
appropriateness, correctness, or legal
consequences of these examples or
sample REPs. Competent legal advice
should be obtained to review your
Request For Proposal and the associated process.

A Guide for Public Sector Buyers
TABLE OF CONTENTS
• Introduction
• Policy Requirements
• Promote Fair and Open Competition
• Dscour~geSuppler Protes.s
Provide an E’fectjve Dispute Resolution Mechanism
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A How Much Effort Is Warranted?
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Introduction
Supplier complaints, protests and appeals are a fact of life. There are
always more losers than winners and some of the losers will feel
aggrieved. They may believe that the requirements were too vague,
that the time to complete the proposal too short, that the selection
process was arbitrary, or, even worse, that the winner was selected
before the RFP was issued. They may believe that the incumbent was
favoured by “insider information”. There are hundreds of reasons
why suppliers could feel aggrieved. In many situations, complaints
do have merit.
There are serious implications of supplier protests. The evaluator’s
decision can be challenged by both senior management and the
politicians. The process itself can be subjected to public scrutiny and
found lacking. Often, the competence and objectivity of the purchasing officers are questioned.
Supplier complaints can be dealt with in many different ways. Some
organizations recognize this situation and take steps to ensure that
suppliers concerns are dealt with in a fair and open manner. Some
organizations fail to provide suppliers with any process for resolving
concerns other than the political process. Some organizations go
even further they, seemingly, appear to dare the suppliers to queslion their decision: Imagine that you were a supplier, and you had
just submitted your first proposal (which cost you $10,000 in staff
-

2

time). You lost to a firm which you believed was inferior. In re-

reading the RFP, you once
again realized that the Purchasers maintained the position that the entire evaluation
process was confidential. The
RFP stated:

S
S
S
S
S
S

S
S

S
S
S
S
S

.
S
S
S
S
S
S
S
S
S
S

debriefing, your protests could
only be directed to senior
management, political masters, or the courts. None of
these provide for quiet resolution of the issue.

S

.
S
S
S
S
S
S

This paper discusses different
approaches to supplier complaints, protests and appeals.
It identifies ways to ensure
that your process is publicly
defensible, and that supplier
protests do not become public
issues. It provides examples
(both good and poor) of how
some organizations handle
these issues in terms of policy
and practices.

S
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age supplier protests. And,
finally, there should be an
effective dispute resolution
mechanism.

S
S
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.
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suppliers from protesting your
decisions?

S
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The first requirement is to
ensure that supplier protests
evaporate once the facts are
known. That is, your entire

The minimum requirements related to supplier
protests are to ensure that the
process is fair and easily
defended, and to provide a
dispute resolution mechanism.
But can more be done? Can
you, through your actions and
policy, actively discourage

0

S

Promote Fair and Open
Competition

S
S

S
S

S

S
S

S

S

S

Discourage Supplier Protests

S

S

What are the requirements for
a policy dealing with supplier
protests? In considering this
question, we identified three
major requirements. First, the
competition must be fair and
open, and therefore easily
defended. Your fundamental
approach must be based on
accepted public policy. Second, the policy should include
features designed to discour-

Your specific actions must be
easily defended.

S

S

Policy Requirements

Your policy must provide for a
fair and open competition.

S

S

S

upheld.

S
S
S

S
S

RFP process must be publicly
defensible. If the process and
your specific actions can
survive close public scrutiny,
then your decision will be

S

S

S

Some senior officials and
politicians do not want any
formalized approach. They
prefer retaining the power to
deal with supplier complaints
as they see fit. Often, their
actions are seemingly arbitrary
and possibly contrary to
public policy. However, these
actions do deter all but the
most resolute of suppliers

S

S

The evaluation team will
utilize specific evaluation
criteria to rate various requirements for evaluation purposes. Such a rating will be
confidential and no totals or
scores will be released to any
vendor.’

responsible member of the
community, think that this
statement was good policy?
Since the RFP precluded any

S

information to understand the
issue, resolve the complaint,
or to wan-ant “going public”.

S

S
S

How would you feel? Would
you think that the process was
fair? Or would you think that
the Purchasing Officer was
hiding behind the language of
the RFP? Would you, as a

from getting enough good

S
S
S
S
S
S
S
S

S

S

S

S

Some organizations have
taken a pro-active approach to
ensure that no supplier objects to a decision. These
organizations provide the
supplier community with
training and education about
their policies and processes.
They offer workshops on REP
process; they publish their
policies, and they develop
handbooks on How To Submit
a Proposal. Others hire an RFP
expert to ensure that highvisibility REPs are properly
executed. Some organizations
provide losing suppliers with
extensive debriefings. Others,
3
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release their REPs in draft
form to obtain supplier acceptance of the REP prior to the
competition itself.

S
S
S
S
S
S
S
S
S

In the rest of this paper, each
of these three policy requirements is examined in more
detail. The placement of an
item in the first or second

S
S
S
S
S
S
S
S
S
S
S

Provide an Effective Dispute
Resolution Mechanism

S
S
S
S
S
S

Even when a protest has no
basis in fact, it can still cause
a lot of damage. Suppliers can
aggressively challenge all
aspects of a decision, the
requirements, the process, the
competence of the staff, the
analysis performed, the criteria
and the weights. It is always
better that this be done
through an internal process,
rather than in public. Hence,
the second requirement of any
policy is to promote the quiet
resolution of disputes before
they become public issues. Is
there a way in which protests
can be handled without making them public events? Can
you avoid the questions by the
politicians and the articles in
the newspapers? Can you keep
the protests out of court?

S
S
S
S
S
S
S

S
S
S
S
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S
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S
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S
S
S

mechanism.

S
S
S

Organization of this Paper

S
S
S
S
S
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S

S
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S
S
S
S
S
S
S
S

mining the amount of effort
warranted by the expenditure.
These guidelines serve several
purposes. They ensure that
different procurement officials

and open
competition.2
Promote fair

S
S
S
S
S
S
S
S
S
S
S
S
S
S

S
S
S
S
S
S

Being in the public sector
means that you have an
obligation to suppliers, to your
organization, as well as the
public. Being in government
means that you work in a fishbowl environment and must
often deal with conflicting
objectives. Policy often conflicts with operational effectiveness. For example, you
may be required to issue a
formal REP but you don’t have
the time or staff to prepare an
adequate description of your
requirements. It is unrealistic
to prepare an REP, and issue
it to 40 suppliers for a
$10,000 project. Many organizations provide policy guide-

S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S

In the public, sector, the
pressure to justify each and
every major purchase is
increasing. Ministries, crown
corporations, cities, utilities,
school boards, hospitals, in
fact, all public sector bodies,
are being subjected to more
and more public scrutiny.
Each of these organizations is
required by law, by policy, or
by regulation to conduct its
procurement activities in a
visibly fair manner. This is
often expressed in phrases
such as “fair acquisition
process4”, “fair, open and
competitive procurement
process5” or “visibly fair,
ethical and prudent6” purchasing practices.

S
S
S
S
S

Your specific actions must be
easily defended.

S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S

lines to assist staff in deter-

adopt similar practices and
they assure the supplier
community that procurement
is governed by a set of reasonable, defensible rules.3

S

S

S
S
S

S

S

S

S

S

S

S

S

S

S

S

S
S

Your policy should provide for
an effective dispute resolution

groups (good public policy
versus an approach which
discourages supplier protests)
is, to a certain extent, arbitrary. Common approaches
and widely accepted practices
were placed in the “good
public policy” group. Unusual
or innovative approaches,
generally found in fewer than
10% of REPs were placed in
the second group, the “discourage suppliers” category.

S

S
S

S

S

S

Your policy should incorporate
features designed to convince
suppliers of the fairness of the
process and, thereby, deter
them from a public protest.

S

S
S
S

The most obvious objectives in
issuing an REP are to solve a
problem by selecting a proposal, and to obtain fair value
for money. However, there are
many other objectives imposed on this process by the
courts, by law, by policy and

S

by accepted practice.

S
S
S

The courts7 in Canada as well
as other jurisdictions have
established that the issuer of
an REP cannot act in an
arbitrary manner. The issuer
has certain obligations to all
potential suppliers who receive or respond to the REP,
not only to the winner of the
competition. These duties
relate to disclosure of information and treatment of
suppliers:
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S

open and fair. These characteristics must be readily
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• Fair Treatment of Suppliers

S
S

S
S

S
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S

•
S
S
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S

You must treat all suppliers
in a fair and equal manner.
Each supplier must have the
same chance of winning the
competition based on the
information in the REP.
Suppliers often argue that the
incumbent is at an advantage, currently working for
the organization. This is not
the issue but whether you are
treating the incumbent and
other proponents the same. Is
the person who deals with the
incumbent on a day-to-day
basis, the same person evaluating the proposals? Has the
manager been instructed to
take care not to inadvertently
disclose information about
the REP process, the budget,
or the evaluation committee
to the incumbent?
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S
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S
S
S
S
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S
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S
S

S

S
S
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S
S
S
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S
S

• Providing Information to
Suppliers

S

• Inviting Suppliers to
Compete

S
S

The REP must be released to
all suppliers at the same time.
While this measure seems to
be obvious, favoured suppliers
are sometimes telephoned to
pick up the REP. Other suppliers receive the REP several
days later by post or courier. A
few days can be a significant
advantage when the proposal
is due only 2 or 3 weeks later.

S

S
S

• Issuing the RFP

S

S

S

applied equally to all potential
suppliers. Often, these criteria
are not stated correctly. Consider the following ifiustrative
example. A purchaser wanted
to ensure that the supplier’s
service staff could reach their
site within a few hours, when
needed. So, in deciding on
which suppliers to invite, the
Procurement Officer stated
that “suppliers must have a
service office in our city”. This
was unreasonable as several
suppliers were located in
another city, but only 90
minutes away by train or car.
The criterion should have been
“service staff must be available
and able to reach our site
within 4 hours of being called.”

.

S

S

You must fully disclose all
relevant information to all
suppliers. You have to provide
suppliers with all information

S

S

S

• Full Disclosure of
Information

S

S

S

Many organizations have
developed guidelines to help
their staff comply with their
REP policy and the law. Here
are some guidelines which
can be used by an organization as a checklist to ensure
that its REP process is both
visibly fair and publicly defensible.

S

S

S

demonstrable both through
your actions and by a review
of project documents.

S
S

S

inform them of any known
dangers which may not be
obvious from the REP documents. You must provide
them with accurate information and not misrepresent the
situation.

S

S

reflected in practice. All suppliers must be treated equally.
The REP Process must be

affect their decision to submit
a proposal, or the details of
their proposal. You have to

S

S

The test of a policy is how it is

that you have which could

S

The criteria for inviting suppliers to submit proposals
must be reasonable and

S
S
S
S
S
S

S

S

0

0

The same information must be
communicated to all suppliers.
It is often difficult to remember
precisely the information
which you convey to a supplier
5
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in a telephone conversation.
For this reason, there is often
one designated person who
deals with all supplier inquiries. Furthermore, many organizations insist that all
supplier questions be submitted in writing. These same
organizations often answer
these questions only in writing. Certainly, this has been
made easier with the wide
acceptance of fax machines.
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S
S
S
S

S
S
S
S
S

distribute the minutes to all
suppliers who attended or who
received an REP. To avoid
accusations that important
information stated at the
meeting was not included in
the minutes, some organizations have a court reporter at
the meetings. They distribute
transcripts rather than minutes. BC Purchasing Commission recommends that a
transcript of all suppliers
meetings be produced and
issued to proponents. This
procedure works well although
there is sometimes a delay in
producing the transcript.
In extreme cases, some suppliers have been known to send
their own reporter, or tape
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• The Evaluation Process

S
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S

All proposals must be evalu-

S
S

ated in the same manner,
using the same process and by
the same people. The evaluation team often consists of
specialists, including accountants, network designers,
project managers, user representatives. Typically, each
member of the evaluation
team reviews the same sections of all proposals and
assigns each a score, according to a pre-determined
method of scoring.
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• Debriefing Session

S
S

:
:
S

S
S

S

S

Unsuccessful suppliers must

Freedom of Information and
Protection of Privacy legislation exists in many jurisdictions.8 Under this act, many
of the documents normally
found in a project file can be
released upon application by a
supplier. So regardless of how
little information a supplier is
given at a debriefing, much
information is readily available. In fact, you cannot
guarantee that something will
not be released under the Act.

S

S
S
S

proposer to receive a critical
review of the losing proposal,
and be apprised of what, in
the opinion of the evaluators,
were its particular strengths
and weaknesses. Simultaneously, the justification for the
procurers’ selection of the
winner is likely to become
apparent
8

S

S

S
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REP.

S
S
S

S

“provides an opportunity for a

S

REP. In many jurisdictions,
local suppliers are afforded a
10% price advantage. This is
quite proper so long as the
specific rule is described in the

S
S

S
S

S

The REP rules must be contained in the REP and must
not be changed. This principle
has been established by the
courts. If you want to give
preference to local companies,
then it must be stated in the

S
S

S

S

S
S

S

S

S

S

Most organizations take minutes at suppliers meetings and

• Establishing the rules

S
S

S

S

•

S

In many organizations, it is
standard procedure to provide
all suppliers with copies of all
questions received and answers issued.

record meetings to ensure “fair
and equal treatment”.

S
S

For example, In B.C., under
their Freedom of Information
Act, many of the documents
normally found in a project
file can be released. These
documents include evaluation
criteria and weights, list of
bidders invited, list of proposals received, evaluation committee members’ notes, and
summary of all evaluations.
Armed with this information,
suppliers can judge for them-

have the opportunity of a

selves whether theybelieve

debriefing session. This is a

the process was visibly fair.
Appendix B contains B.C.

standard practice in almost all
jurisdictions. The debriefing

:
S

S

Purchasing Commission’s

S

policy describing the information available under the Act.
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S
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• Compliance With Policies

S
S
S

suppliers in town, suppliers
who haven’t had the time to
register, or suppliers from outof-province, or from another
country who want to submit a

S

The process must comply with
your organization’s purchasing
policy and established practices and laws. B.C. Systems
Corporation has a REP policy

S

that is reasonable, clearly
stated, and available in writing. This policy incorporates
many of the best practices
found in other jurisdictions. (A
copy of this policy is contained

S

in Appendix C of the full
report.)

S
S

S
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S
S
S

S
S

S
S
S
S
S
S

• The evaluation process must
be documented.

assumption is that the evaluation process will identify the
best supplier, and if an un-

S
S
S

S

Many organizations insist that
the evaluation criteria and
weights be established prior to
opening the proposals. This
avoids accusations that the
evaluation criteria were established only after reviewing a
specific supplier’s proposal.

S

that it is easier to hand out an
extra REP and evaluate another proposal than to explain,
at the political level, why an

S
S
S
S
S
S
S
S
S
S
S
S
S
S

• Requests for an REP

S

Any suppliers requesting an
REP must be given one. Some
organizations insist that only
invited suppliers, or registered
suppliers can submit proposals. This often creates problems. There are always new

S

• Provide information about
the evaluation in the REP.
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S
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S
S
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S
S
S
S
S
S
S
S
S
S
S
S
S
S
S

S
S

Current practices vary radically. At one extreme, some
REPs provide no information
about the evaluation process,
and only hint at the evaluation criteria. At the other
extreme, organizations provide several pages of descriptive information about the
evaluation process, a detailed
description of each of the
major evaluation factors and
its weight. Appendix D contains the results of a recent
survey of 19 different REPs
and the amount of information each contained about the
evaluation criteria

S
S
S
S
S
S

Discourage supplier
protests.
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S
S
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S

S
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S

S

S
S
S

S

S

using the telephone; major
competitions may require ads
in newspapers or official posting as proscribed by regulation.’°

S
S
S

S

•

The REP must be publicized in
a manner consistent with its
value and importance. Minor
competitions can be done

S

While the process must be
documented, often little of this
information makes its way
into the REP.

S

S

S
S

S

S

• Publicizing the REP

S
S

S

S

S
S

S

S

important company was not
permitted to compete.

S
S

S

S

mitted. Some public sector
organizations have discovered

S
S

S

categories of evaluation
criteria, and indicate the most
important criteria. Ideally, the
REP should describe the
evaluation process, identify
the major evaluation criteria
and their weights.

S

known supplier want to submit
a proposal, it should be per-

S
S

S

S

known firms. In other jurisdictions, REPs are issued to
anyone who requests one. The

S
S

S

S

proposal. Some jurisdictions
refuse to issue REPs to un-

S
S

S

S

The REP must contain some
information about the evaluation process. At a minimum, it
must sketch the evaluation
process, identify the major

S
S
S
S
S
S
S
S
S

S

S

S

S

Your policy and procedures
should incorporate features
designed to convince suppliers of the fairness of the
process and thereby discourage them from a public protest.1’ There are many ways of
discouraging supplier protests
since purchasers, in general,
and most certainly public
buyers have great power to
affect a supplier’s economic
well-being. This section identifies pro-active, positive tasks
7
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S
S
S
S

which will, by their very nature, provide suppliers with
convincing evidence of the
quality of the organization’s
REP practices. None of these
measures are punitive or
designed to “win through
intimidation.” a tactic still
employed by some purchasing
executives.
-

:
S
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S
S
S
S
S
S
S
S
S
S
S

S
S
S
S
S
S

duces the demands on purchasers for explanations, and
presentations. There are three

S
S
S
S
S
S
S
S

Purchasing Organization in
terms of its credibility and

S
S
S
S
S
S
S
S

S
S

S

-

S
S
S
S
S

principles and major policy
items related to REPs. A sample policy is contained in the
full report.

S
S
S

S
S

-

8

List, Preparing Your Tender,
Awarding Contracts, Payment,
Supplier Assistance, and a
Telephone Directory for Purchasing Staff.

S
S
S
S
S
S
S
S
S
S
S
S
S

S
S
S
S
S
S
S
S
S
S
S

specific. Obviously, the evaluation criteria and weights
change from REP to REP. Also,
details of the evaluation process itself can be different.

S
S
S
S
S
S
S
S
S
S

Here are the contents for an
Evaluators Guidel3 for a
recent REP for a Systems
Integrator:

S
S
S
S

labia o’ Contants

S
S

Overat ~Approacn
S
S
S
S
S
S
S
S

S
S
S
S

Evaluation Process

M.’ster Evalunron Table
Scoririp Mechanism
Expiiin~tionof the Evaluation

calera

Completing the Evatuaron
The Scoring System
Evalua’on v/orksheet
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• Prepare an Evaluators
Guide.

Evaluation cdtequrles

S

S

All of this information can be
made available in many different forms: books, on-line
computer access to document
files, workshops, and using
electronic mail for Questions
and Answers.

S
S
S
S

Some jurisdictions have an
evaluation planning meeting
prior to opening the proposals.
At that meeting, the REP
expert reviews the process, the
procedure, and the specific
worksheets with the Team.

S

S
S

•

S

S
S

S

detailed scoring instructions.
While sections of this handbook are generic and apply to
all REPs, other sections are

S

S

S
-

topics: Role of the Purchasing
Dept., What We Buy, Who Can
Tender, Purchasing Policies,
How To Be On Our Suppliers

S

S

REP Handbook a 50 to 150
page book identifying your
maj or procedures and practices. A typical table of contents is similar to that of The
Request For Proposal Process
described in Appendix F Our
Reference Publications. This
Handbook typically has sample

-

S

S

REP Policy a concise, statement of your organization’s

S

Doing Business With Us a
booklet, usually about 4
inches by 8 inches, containing
essential information about
the organization’s purchasing
practices. There are many
good examples: How to sell to
the City of Kamloops, Selling
to the Government of Saskatchewan, and How to Sell to
B.C. Hydro.’2 These booklets
typically include the following

under consideration and the

S
S

S

S

professionalism:

S

S

S

documents which, when available, benefit the suppliers in
terms of information, and the

the process.

S

S

The provision of up-to-date,
accurate information helps
suppliers understand how to
compete effectively, and re-

S

S

S

• Provide Information to
Suppliers.

REPs, and the forms used in

S

An Evaluators Guide is a
handbook which contains key
policy items, evaluation procedures, weights, criteria, and
scoring mechanisms. It also
contains the actual
worksheets which will be used
by the Evaluators for the REP

S
S
S

• Include an REP Officer in the
process

S
S
S
S
S
S
S
S
S
S
S
S

S

S

S

S

Have an REP Officer, an expert, as part of the process.
This person plays two major
roles: to protect the integrity
of the process and to assure

S

suppliers of a fair and open
competition (and thereby
discourage complaints).

S
S
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S

First, the REP Officer will
protect the integrity of the
process by the following
actions: (i) by editing and
reviewing the entire REP
document, particularly the
terms and conditions section;
(ii) by briefing the project
team on the process; (iii) by
answering questions; (iv) by
monitoring the process; (v) by
attending the evaluation
meetings; and (vi) by producing an audit report once the
contract has been signed.
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•
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S

documents which will be
available after an award is
made. Since much of this
information is available under
Freedom of Information
legislation, the purchasing
organization should be proactive and release this information automatically.
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S
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S

Typically, the following information is available under the
legislation after an award:
evaluation criteria, weights,
scoring mechanism, evaluators handbook, names of
bidders, winners total score,
each bidder’s own score, each
bidder’s own evaluation, REP
Officer’s terms, events log,
and final report.
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S

•
S
S

S
S

S

•

• Publish the protest policy in
the REP.

S
S

S
S
S

S
S

S

S

S

The RFP should identify the
existence of a policy and how
a supplier can obtain a copy.
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S
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FOOTNOTES
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1 This quotation is from page
5-26 of How To Evaluate
Information Technology Proposals, by Michael Asner,
-
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2 Much of the material in
this section is based on pages
2-11 to 2-14 of How To Evalu-

S
S
S
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S
S
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S

-
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6 Page 1, “Public Sector
Purchasing Policy”, Government of British Columbia,
Queen’s Printer, Victoria.
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1994.

5
Page 2, Management
Board of Cabinet, Ontario
Government, Directive 7-4,
Information Technology Procurement: An Executive’s
Guide, May, 1991, 10 pages.
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-
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4
Page 3, Selling To Government, Supply and Services
Canada, 1989. This book is a
guide to government procurement in Canada and is a
result of co-operative efforts by
the ten provinces, two territories and the federal government. ISBN 0-660-13106-4,
276 pages, $15.
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3- AppendixAofthe full
report contains a set of guidelines developed for a provincial
ministry relating the amount
of effort, and the approval
mechanism to the level of
expenditure.
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S

ate Information Technology
Proposals, by Michael Asner,
1994.
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• Provide Debriefing Information to Suppliers.

S

S

S

suppliers meeting and responds to questions about
process. Finally, the terms of
reference for this work are
stated at the suppliers meeting and noted in the minutes,

S

S

S

Typically, this person’s role is
identified in the REP; this
person is introduced at the

S

S

S

Second, the Officer will ensure
that issues, as they arise, are
addressed from the suppliers’
perspective as well as the
purchasers’. The REP Officer
will maintain a log of key
events, produce an audit
report and attend debriefing
meetings with suppliers.

S

Purchasers should identify
both the information and

7 How To Avoid The Tender
Trap’, (150 pages) deals with
-

the issue of the legal responsibilities of purchasers. This
book is used in a one-day
workshop presented by National Education Consulting in
cooperation with the Purchas9

FOOTNOTES continued
ing Management Association
of Canada.
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8-page 102, The Procurers,
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by Merhel Crossan, published
by McGraw-Hffl Ryerson,
1991, ISBN 0-07-551142-8.
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9 Freedom of Information
legislation has been passed in
the following jurisdictions:
Canada, British Columbia,
Manitoba, New Brunswick,
Newfoundland, Nova Scotia,
and Ontario. In several of
these jurisdictions, the legislation has been extended to
municipalities, universities,
schools and hospitals.
-
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approval mechanism to the
level of expenditure. It also
specifies the amount of publicity based on estimated value of
the project.

section could also be included in the first section,
Promote Fair and Open
Competition, or in both
sections. The items described
in this section are uncommon. They have been selected for inclusion if they
are generally found in less
than 10% of REPs.
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12 Here are the addresses,
if you want to send for copies:
-
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Purchasing Dept.
City of Kamloops
7 Victoria St. West
Kamloops, B.C.
V2C 1A2
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:

Saskatchewan Property
Management Corp.
Purchasing Agency
2045 Broad St.
Regina, Saskatchewan
S4P 3V7

S

Need more information?
Have a question?
Want to submit an article?
We’ d like to hear from you.

S
S

S
S

FEED BACK

S

S

S

Material Management
Business Unit
B.C. Hydro
13th Floor
6911 Southpoint Dr.
Burnaby
V3N 4X8

S

S

S

provincial ministry relating the
amount of effort, and the

Many of the items in this

S

S
-

-

S

S

10 Appendix A contains a set
of guidelines developed for a

11

S
S
S
S
S
S
S

Please send your comments,
criticisms, suggestions,
and questions to the editor:
Michael Asner
5951-237 A St.,
Langley, B.C.
V2Z 1A6
Phone/FAX (604) 530-7881
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The remainder of this article will bc published n Issue #7 in Noverviber. It wil rirst discuss different ways of
respondinu to complaints and handlrng disputes. Then examples of different policies and practices wI! be

presented. Examples are taken fion provncai. municipal and federal organizations in Canada and the State
of Alaska. The article concludes with a model policy statemc’nt and complaint procedure.

The Appendices as identiried on paqc’ 2 of th;s Issue are not reprinted with this article However, Appendix A,

How Much [irort is Warranted, was contained in Issue #2 ;Appendrx B, A Polir.y Coricernirig the Release of
Birl/Pioposal ln~orr’iation,in ksue #~Appendix
Criteria, in Issue #4.

10

~,

REP Policy, in Issue //5; and Appendix 0, Evaluation

Judgment & The RFP Process
by Robert Fabian
S
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This can be a particularly
thorny problem in the public
sector. A few years ago, I was
a part of the rescue effort for
the procurement for a major
systems outsourcing contract.
The first time around, the
process came unglued in the
Premier’s office. People from
the winning vendor, under
contract, played important
client roles in the RFP process. This was not seen as fair,
open, or objective.
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reporter they felt it important to capture every word
spoken during the meeting.
But we kept a role for judgment, developing a process
that was fair, open, and
unbiased.
-

S
S

An objective process is one
that would yield the same
outcome, regardless of who
was responsible for the process. When judgment is allowed
to play a significant role, it’s
practically impossible to have
an objective REP process. The
losing bidders will claim that
their people are qualified and
they would not have reached
the same conclusion. Fortunately, most REP’s do not need
to be objective.
The critical substitution is to
replace “objective” with
“unbiased”.Now there is no
way for an individual to exercise judgment and avoid
charges of bias from those who
disagree with the conclusion.
But a properly selected panel
can exercise a collective judgment and avoid the charge. We
used two panels to produce a
fair, open, and unbiased REP
process. The second time
around was successful.
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Structure
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Not everyone was happy with
the rules that were established, but there was general
acceptance that the process
would be “fair and open”. And
the court reporter did not
return after the first bidders’
meeting.

S

S
S

S

Outside consultants conducted the bidders’ meetings
and provided the basic connection between the client and
possible proponents. I was one
of the “outside consultants”.

C

S

The client was interested in
purchasing all of their system
development services from the
successful outsourcing bidder.
They would undertake a kind
of “partnership” with winning
vendor. It was difficult to see
how the traditional requirements approach would
capture all of the client’s
concerns. This REP was not

would not be more than 25%
of their business. But the
main emphasis in the REP
and in the bidders’ meetings
was on the client’s concerns.

S

S
S
S

ments, e.g. proponents had to
have a local office and be large
enough that this contract

S

S

S
S

S

S

S
S

S

S
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The second time around,
everything had to be done
properly. The level of interest,
and scrutiny, came home to
me at the first public bidders’
meeting. One bidder came to
the meeting with its own court

S

S
S

One of the advantages of a full
REP process is that observers
will see that decisions are fair,
open, and objective. One
problem is that “objective”
purchasing decisions are not
always in the best interests of
the buyer or the seller. The
best decisions almost always
include an element of judgment. And it’s difficult to
make “objective” judgments.

Unbiased

S

Introduction

about requirements. It focused
on concerns.
Proponents had to develop a
proposal which addressed
client concerns as laid out in
the REP. There were, in addition, some basic require-

S
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S
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Two panels were employed to
keep the process unbiased,
but admit a measure of judgment. The first selection panel
contained a majority of outside members. They were
distinguished members of the
local data processing community, with no direct connection
to the client. This first panel
was to determine which proposals were judged to be
responsive to the REP.

S
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S
S
S

There were six proposals and
11

Judgment & The RFP Process continued
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three were judged, by the
outside selection panel, to be
responsive to the REP. It is
important to point out that
using such a panel was a leap
of faith. The client did not

S
S

S
S

control the selection panel and
had no political option but to
live with whatever it decided.

S
S
S

S

A clear winner emerged from
the process. And the process,
itself, was a winner. The
accepted proposal went far to
establish an effective “partnership”. Indeed, it went
further than could have been
required by a conventional

S

REP. The focus on concerns
S in the REP worked to the
S
S client’s benefit. The client felt
S
good about the outcome and
S
S
even the losing proponents
S
S
S accepted its fairness.
S

This initial panel did not make
the same decisions the client
would have made, but its
decisions were reasonable.

S

Final Selection

S

~
Lessons
S
The remaining proponents
were assumed to have acceptable proposals. It became a
question of which proposal
was the best fit to the client’s
current and likely future
concerns. There was no way to
separate senior client management from this decision, but it
did need to be an unbiased
selection that would be recognized as such by outsiders.
Interviews were arranged
between each of the three
remaining proponents and
senior client managers. Outside consultants were
present during all of these
interviews. Final presentations
were made,by the remaining
proponents, to a selection
panel that contained a majority of members from the client
organization. Distinguished
outsiders were present during
all of the deliberations.
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conditions. But this would
shift the emphasis from
concerns to requirements.

S

:

The use of selection panels is
an effective way to replace
“objective”with “unbiased”. In

~
•
C

:
:
:
:
:

a wide range of REP conditions, “unbiased” meets the
need for a defensible process
and allows judgment to play a
role.The focus on concerns is
an option worth serious
consideration when services
are being procured and when
an initial selection panel can
be employed.

S

There is a role for judgment
in the most exposed of public
sector procurement exercises.
The use of selection panels
provides an unbiased process
that still allows for judgment.
The first selection panel could
be replaced with an objective
determination of whether bids

S
S

~
•
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Robert Fabian isa management and

S

systems consultant, basedin Toronto He

S

helps clients invent the future which makes

S
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S
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S

most businesssense for them. Information
technologyis a key tool in realizing that
desired future. He hasmore than twentyfiveyears experience in the field as a

S

S

manager, consultant, and academic.
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Michael Asner, Editor

INSIDE
‘Handling Supplier Complaints
and Protests: A Guide For
Public Sector Buyers
(continued from Issue 6)

Welcome to issue #7:

This article is an extract from our recently
published report of the same title. Given the
importance of this topic. we are reprinting

Dear Colleague

major sections of this report.

October has been an interesting month.
Certifying Compliance
Our report on supplier protests has become a very popular item.
This sample letter is from the RFP Officer on a
major procurement and describes the audit

With little publicity, we’ve had requests for copies from all over
North America. It seems that many organizations are not equipped

process.

in terms of staff, policies, or procedures to deal with protests in an
effective, non-confrontational manner. Yet the handling of supplier

Supplier Complaints and
NAFTA

protests takes on new importance when you must do it!

‘

The North American Free Trade Agreement

identifies the requirements for a supplier
complaint process. This Article can help you

This issue contains the conclusion of the article abut supplier
protests. It also includes 2 shorter pieces on related issues: a sample letter from an RFP Officer certifying compliance, and the complaint process as specified in the NAFTA Agreement.

design an effective process.
a

Important Lessons

Also during October, I presented 2 workshops about RFPs. One
dealt with the process itself; the second was focused on acquiring
information technology. At the end of each workshop, we discussed

There are many different ways of improving

the day’s events and the participants identified what they thought

the RFP process and document. Provide more

was the most important lesson of the day. I asked them if they had
obtained one idea or approach that had sufficient merit for them to
try with their next RFP. Here is what they said. None of these ideas
was adopted unanimously. A few were highly contentious.

information in the RFP itself; improve the
management practices of the Purchasing
Organization; and, refine the evaluation
process.

This issue contains a fourth article describing some of the apHere are 9 suggestions for improvement
identified by participants in our October
workshops.

proaches to important issues which participants found particularly
valuable.

Handling Supplier Complaints and Protests:
The RFP Report is published by

Michael Asner Consulting, a division of
Michael Asner Holdings, 5951-237 A
5treet~Langley, B.C V2Z 1A6, Canada.
Phone / Fax /604) 530-7881
ISSN I 192-392X
Subsciption rates S 70 peryear in
North America. Prices vary elsewhere.

A Guide for Public Sector Buyers
TABLE OF CONTENTS
~Introduction
• Policy Requirements
• Promote Fair and Open Comoetltion
• Discourage Supplier Protess

Printed in Canada.

• Provide an EffectIve Dispute iecolution Mechanism
• Sonie Examples of Policies end Pracrices

Copyright tO 1994 Michael Asner
Consulting. All rights including translation into other languages, reserved by
the publishers. No part of this publication may be reproduced in any form,
by microfilm, xerography, or otherwise, or incorporated in any information retrieval systems without the
written permission of the copyright
owner.

• A Sample Policy
• Appendices
A How Much Effort Is \7./~jrr,’nted?
-

B -A Policy concern;ng the Release of Bid/Proposat Informarion
C - REP Policy
O - Evaiuation Criteria: A Telling Tale
E - Oui Reference Publications

Introduction

RFPs and the law of contracts
The process of issuing an REP and

receiving proposals does, by design or
inadvertently, establish contractual
rights and obligations. Each RFP and
the associated process should be
reviewed by your lawyer or legal
department prior to issuing the REP.
The examples and sample REPs used
throughout this text have been used in
many different jurisdictions in the past.
The author makes no claim about the
appropriateness, correctness, or legal
consequences of these examples or
sample RFPs. Competent legal advice
should be obtained to review your
Request For Proposal and the associated process.

This is the conclusion of a two-part article. Issue 6 described the
overall requirements for a policy dealing with supplier protests and
discussed the first two elements: how to promote fair and open
competition, and how to discourage supplier protests.
This article discusses the third element, how to provide an effective
dispute resolution mechanism and includes examples of policies and
practices.
Provide an effective dispute resolution mechanism
So far, this report has dealt with ways of avoiding protests through
‘best practices’ or by introducing barriers to discourage suppliers
from protesting. Regardless of how solid your policies are, and how
thorough your procedures, there will be disgruntled suppliers. The
reasons are straightforward:
First, there are always more losers than winners, so the odds favour
protests being initiated.
Second, mistakes will occur. No matter how knowledgeable or well
trained a procurement officer is, mistakes will occur. Suppliers will
be aggrieved, and, some of them will launch protests.

2

Third, awarding contracts
based on political reasons or
on seemingly arbitrary criteria
has become unacceptable. In
fact, Denis Desautels, the
Auditor-General, was quoted
as saying those exact words.’4
Awards based on arbitrary
criteria generate protests.
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Procurement officials can do
much to mitigate complaints.
They can offer explanations or
clarifications to suppliers.
They can remove ambiguities
and resolve conflicts and

suppliers. They must exhibit
some sensitivity to the sup-

mation, empathy, explanation,
or resolution from the Procurement Official, they may
decide to protest. Suppliers do
not protest an award without
much thought and deliberation. Protests consume large
amounts of corporate time and
energy. And, in many jurisdictions, suppliers know that to
protest is to forego future
business. Procurement officials, both in the public and
private sectors, are “only
human” and are often influenced by past dealings with
suppliers.
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A protest is a “written objection by an interested party to
a solicitation
for the
acquisition of supplies or
services, or a written objection
by an interested party to a
.

.

.

proposed award or the award
of such a contract”6
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There are many reasons cited
for protesting an award:
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4. One supplier was favoured
by the requirements, evaluation process or criteria.
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In these harsh economic
times, protests will arise as
suppliers compete more vigorously for fewer dollars. Shrinking budgets, more complex
organizations, and changing
paradigms all contribute to the
difficult environment in which
Procurement Officers must
work.
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It would appear that there are
three different approaches to
dispute resolution. In the first
approach, the purchasing
organization is arrogant, or
insular or insensitive. It
doesn’t really want to deal
with suppliers’ concerns. Their
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2. The Purchasing Officials
actions unfairly limit a suppli-

3. The RFPs requirements
were unduly restrictive and
failed to promote fair and open
competition. For example,
features were identified but
were not necessary to achieve
reasonable functionality and
were available from only one
supplier.
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1. The Purchasing Official fails
to comply with rules or regulations.

S
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a
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S

ers opportunity to win. For
example, an arbitrary requirement to have an office in
Nanaimo, or 8 years of experience.

.
.

S
S

S

plier who feels aggrieved.
Remember, it can cost a

S

been treated unfairly, and they
cannot get any level of infor-

S

S

A supplier’s first recourse
should be a discussion with
the Procurement Officer.
Procurement Officers must be
accessible. They must be
willing to at least listen to

dollars to prepare a formal
proposal. Suppliers do this
because they believe that the
business is potentially theirs.
If they suspect that they have

S

S

S

errors in the RFP documents.
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Suppliers will protest.’5 While
a supplier can always seek
relief in the courts, there
should be some simple administrative process for resolving
these differences. This remedy
should not involve the courts;
it should be fast, inexpensive,
and defensible. Furthermore,
the administrative approach
should be able to solve the
problem quietly, without
attracting the harsh glare of
publicity.

supplier tens of thousands of

S
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S

attitude is basically “we’re
always right! You can talk to
us, but we won’t listen or do
very much!” Organizations
adopting this tactic usually

Handling Supplier Complaints and Protests:
A Guide for Public Sector Buyers continued
have no published policy about

S

RFPs or protests. They often
offer suppliers a debriefing but
then indicate that almost all of
the information is confidential
or protected by Freedom of
Information legislation. The do
not willingly provide evidence
of their own shortcomings to
suppliers feeling aggrieved. In
extreme cases, the RFP actu-

S

ally contains a phrase excluding the possibility of a debrief-
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zations have a written procedure as part of RFP policy
which provides for an initial
attempt to resolve disputes
internally, then through an
objective third party. In some
of these organizations, the
seriousness of event is reflected in the policy and practice of not awarding, or suspending the contract until the
protest is resolved.

a
S

a
S

In the second approach, the
organization does want to deal
with suppliers’ concerns.
These organizations often
provide suppliers with lots of
information and genuinely try
to deal with complaints in a
business-like manner. Where
these organizations fall short
is that there is no appeal from
the decision of the Purchasing
Officer, other than the courts
or the politicians. This approach is differentiated from
the first by the attitude of the
Procurement Officials, and,
sometimes, by the procedures
themselves.

address suppliers’ concerns to
the satisfaction of the suppliers. These organizations provide suppliers as much information as possible. In addition, they provide the suppliers
with a well-defined, publicized
appeal process. These organi-
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Some Examples of Policies
and Practices

.
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The examples which follow
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These examples do not include
any “horror stories” about
organizations whose policies
speak of “fair competition” but
whose actions fail to demonstrate any such approach.
Unfortunately, some public
sector bodies stifi award
contracts in arbitrary, improper and sometimes ifiegal
ways. The examples which
follow are for organizations
whose practices correspond
with their policies.
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brief mention of American
practices is in order. The U.S.
is a more litigious society
than Canada. As a consequence, a more formal approach to supplier protests is
common. At the federal level,
suppliers are encouraged to
resolve the issue with the
Contracting Officer. Failing
this, a formal protest can be
made to the General Accounting Office, or the General
Services Adminstration Board
of Contract Appeal. Both of
these agencies of the U.S.
government have developed
extensive procedures for
handling protests.
The State of Alaska provides a
good example of a rigorous
approach to supplier protests.’7 The State publishes its
appeal procedure in its RFPs.
A supplier can protest an
award by ffling a letter with
the Project Procurement
Officer who then reviews the
facts and renders a judgement. This decision can be
appealed by the Supplier to an
outside agency, the Department of Administration, which
will then investigate the issue
and render an objective determination.
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Since some purchasing practices, and several purchasing
organizations and publications
serve Purchasing Officials in

both the U.S. and Canada, a
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were collected in many forms.
Some are based on public
documents; some are based on
correspondence. Others are
anecdotal, based on interviews
with officials in the organization.

S

S

4

S

S

S

The final approach is based on
the organization wanting to
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ing!
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The examples presented in
this section are incomplete.
Each example does not cover
the same issues. The level of
detail reflects the information

collected, the source, and the
time available for this survey.
The examples are produced in
alphabetical order by title.
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Large City Government

S
S
S
S

This local government ensures
that all suppliers who submitted a proposal are informed of
an award prior to its public
announcement. Suppliers are
advised to direct all complaints to the Purchasing
Department in writing. Each
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If the supplier is stifi not

S

satisfied, the complaint will be
dealt with first by a Commissioner and then by the elected

a
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The Purchasing Manager
believes that this approach is
very effective. Each supplier’s
concerns are dealt with in a
forthright manner.

S

I have been informed that in
the last four years, only one
grievance has reached the
Administration Committee or
the Board. The manager of
the Purchasing Department
attributes this to two factors:
clear, concise RFP or Tender
documents, and open communication with the suppliers.
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Where major contracts are
involved, the Purchasing
Department takes the time to
contact each unsuccessful
bidder and provide opportuni-

they do not hesitate to provide unsuccessful suppliers
with all the information they
can within the parameters of
the applicable Freedom of
Information and Privacy
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The do offer debriefing meetings with individual suppliers
after the award has been
made. During the meeting,
they discuss the pros and cons
of a supplier’s proposal.
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If a vendor is still dissatisfied,
the Procurement Officer will
respond in writing explaining
how the evaluation criteria
were used and why the vendor’s proposal was not chosen.

S
S
S
S
S
S

• Provincial Government
Purchasing Group
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This organization is required to
ensure that its procedures
conform to the provincial
purchasing policy. The policy
places great emphasis on the
principle of fair and open
competition.
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Part of their success is that
they never play “hard to get”
in providing information
unless release of the informa-

This Ministry spends hundreds
of mfflion of dollars each year.
They have no policy or procedure to handle disgruntled
suppliers following an award
announcement.

a
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Protection Act.

S

S

Disgruntled suppliers first
deal with the Purchasing

S

S

ties for feedback. In most
cases, verbal communication
is sufficient. When requested,

• Ontario Government Ministry

S
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This organization uses a
multi-step complaint procedure.
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S
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S

tion is prohibited by the Act.

S
S

S

a

• Large, Urban Board of
Education in Ontario

S

a
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Awards and contracts are held
in abeyance if a protest has
been lodged pending resolution of the complaint.

S

S
S

S

S

Council.

Board.

S

S

complaint is answered in
writing.

Department. If the supplier is
still not satisfied with the
explanations given, then the
supplier can request the
opportunity to present its
case to an internal Administration Committee. If the
supplier complaint is stifi
unresolved, then the supplier
can present its case to the
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If unsuccessful suppliers raise
questions or express concerns
about the award or the process, they are offered a debriefing session. If the briefing is
deemed by the supplier as
being unsatisfactory, then the
supplier is advised to refer the
5
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matter to the Office of the
Provincial Ombudsman to a
request a review, or use the
court system.

S
S
S
S
S
S
S
S
S
S

This Group contends that the
vast majority of questions and

S
S
S
S

concerns are resolved to the
satisfaction of the suppliers
during the debriefing process.

S
S
S
S
S

complaints. Suppliers who
believe that they have been
unfairly treated have a
number of options depending
on whether they are complaining about the bid solicitation
method such as the Notice of
Proposed Procurement (NPP)
or Advanced Contract Award
Notice (ACAN).

S

They state that a few complaints have been escalated to
either the Ombudsman or the
court system but the decisions
have never resulted in a
change to any award or damages being paid to any supplier.

S
S
S
S
S
S
S

of their concerns.

Public Works and Government

Services Canada (PWGSC)

S

a
S
S
S

Their existing policies and
practices for challenging an
award are generic and apply to
all contract awards whether
Request For Proposal, Invitation to Tender, Open Bidding,
Sole Source, etc. At the federal
level, public procurement is
governed by the dictates of
public policy, as well as international agreements including
NAYI’A and GAYI’.

S
S

a
S
S
S
S
S

a

S
S
S
S
S
S
S

a
S
S
S
S
S

Their policies and practices
differ depending on whether
the contract is governed by an
international agreement.

S

a
a
a
S
S
S

a
S

For contracts not governed by
international a~-eements:
There is no formal body that
administers contract award
6

Following the publication of an
Advanced Contract Award
Notice, suppliers may challenge PWGSC’s decision to
solicit only one source. Given
a sufficiently strong business
case, PWGSC may decide to
open a competition.

S
-S
S

a
a
S
S

a

S
S
S
S
S
S
S
S
S
S
S
S
S
S

S
S
S

Suppliers may submit challenges concerning any aspect
of the procurement process
within a 10 working day
period from the time the basis
of the complaint is known, for
example, upon issuance of the
NPP or the RFP, at the debriefing or when the contract
award is made public.

S
S
S
S
S
S
S

S
S
S
S
S
S
S

request a debriefing session.
the debriefing normally outlines the factors and criteria
used in the evaluation of bids
and upon which the selection
of the successful bidder was

by the Canadian International
Trade Tribunal (CIYfl. Suppliers may also complain directly
to the government department
or agency that initiated the
procurement process. If not
satisfied with the outcome,
they can always file a complaint with the CI’lT.

S
S
S
S

a
S
S
S
S

Once a contract is awarded,
suppliers are encouraged to
talk to the contracting officer
who handled the contract and

Complaints about contracts
covered by NAFTA are handled

S

S

S

a
a
a

S

S

S

a

S

S

S
S

S

S

Suppliers who believe that
there are unreasonable requirements in the Notice of
Proposed Procurement should
inform the Procurement Office

S
S
S

S

S

S
S
S

a

S

a
S
S
S
S
S
S
S
S

a

For contracts under the GATE
agreement, suppliers can
request that the sector(s)
involved in the contracting
process provide them with the
reasons why their bids were
unsuccessful, as well as the
advantages of the winning
bids and the name of the
successful bidder.

S
S
S
S

• A Sample Policy

a
S
S

I believe that supplier chal-

S

based. However, the procurement officer cannot divulge
information that is confidential to the other bidders.

a
S
S
S

a
S
S
S
S

For contracts covered by
international agreements:

a
S
S
S

S

a

S

S

lenges in most jurisdictions
could be dealt with, as follows: First, provide suppliers
with all information that is
available and not confidential
or protected by Freedom of
Information legislation. Then,

S

let them meet with the Manager, Contracts. If they stifi

S

want to object to the decision,
then provide for an appeal to
an independent person.

S

S
S

a
S

a
S
S
S
S
S
S

Here’s one example of a policy
statement:

a
S

S

will obtain the information

a

available under the Freedom
Of Information Act, meet with
the Supplier, present the
information and discuss the
protest. This will be done
within 10 days of receiving the
protest letter.

S

a
S
S

Vendors who believe that they have been

S
S

created unfairly, or that the Project

S

Manager has not complied with ~llruies

S
S

and regulations, can protest the award

S

resulting from this RFP A copy of the

S

Protest Procedure can be cbtained from the

S

Manager, Corvracts

S
S

S
S
S

(c) Should the supplier stifi
object to the award, an independent evaluator will be
empowered to review the
information, audit the process
and render an opinion. The
results will be reported to the
Manager, Contracts and the
Supplier within 10 days.

S
S

Here is an example of the
procedure:

S
S
S

Vendors who believe that they
have been treated unfairly, or
that the Project Manager has
not complied with all rules
and regulations, can protest
the award by following this
procedure:

S
S
S
S
S
S

a
S
S
S
S
S
S

a
S

(a) Within 10 days of the
award announcement, request
a meeting with the Manager,
Contracts. This request, in
writing, should provide a
detailed statement of the legal
and factual grounds of the
protest, including copies of
relevant documents and
identify the f,,prm of relief
requested.

S

S
S

a
S
S
S
S
S
S
S
S
S
S
S

a
S

(b) The Manager, Contracts

a
S
S
S

S
S
S
S

a
S
S
S

S
S
S
S
S
S
S
S
S
S
S
S
S

S
-

copy of the entire RFP and the
Guide can be found in Chapter
6, How To Evaluate Information Technology Proposals, by
Michael Asner. Additional
information about this book
can be found in Appendix E
Our Reference Publications.

S

a

S
S

a
S
S
S
S
S
S
S

a
a
S
S
S
S

-

The story was entitled

-

ment and its agencies. Written
by Barry L. McVay, 1990,
Panoptic Enterprises,
Woodbridge, Virginia,
ISBN 0-912481-08-0.

a

S

14

15 Some of the ideas in this
paragraph have been taken
from pages 227-8 of, Proposals
That Win Federal Contracts.
The author was describing
remedies available to suppliers
dealing with the U.S. govern-

S

S
-

such as rewarding partisan
supporters with government
jobs or awarding contracts or
projects based on political
reasons, have become unacceptable.”

S
S

a

13 This 40-page Evaluators
Guide was prepared for the
Pharmacare Project in B.C. A

their definition of questionable
behavior. So, practices once
thought normal in politics,

S
S

S

S

S

S

S

S
S
S

S

S

FOOTNOTES

S
S

S

S

S

a

S

a
a

S
S

Aggrteved Respondents

S

S
S

“Train for ethics, auditorgeneral urges”. It was pub-

S

lished in the Vancouver Sun
on July 6, 1994 and originated
in the Calgary Herald
(SouthamStar Network).
“Desautels said current conflict-of-interest guidelines have
become mired in legalism,
rules and procedure. He said
Canadians have broadened

S

S

16 Federal Acquisition Regulations (FAR), 33.101, U.S.
Government, 33.101. The FAR
is the definitive reference.
Both Procurement Officials
and Suppliers must comply
with its terms. It is available
from U.S. Government Printing Office, Washington, D.C.
for about $150. Both on-line
and CD-ROM versions are
available from database firms.
-

S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S

17
A sample RFP including
the protest procedure can be
found in Chapter 7, How To
Evaluate Information Technol-’
ogy Proposals. More information about this book can be
found in Appendix E Additional References.
-

-

S
S
S

7

Certifying Compliance
A growing number of organizations require that an independent party certify the soundness of the RFP
process. Some of these organizations provide an HFP Officer to the project team; others, simply audit the
process after the award has been made.
Here is a typical audit letter that I would issue after having observed a large procurement as the ~P
Officer:

8

Supplier complaints and NAFTA
The North American Free
Trade Agreement describes
the principles and key features of a supplier complaint
process. This Article can be
used by any organization as a
guide for preparing its own
Supplier Complaint Procedure.

a
S
S
S

entity concerned prior to
initiating a bid challenge;

S

S
S
S
S
S
S
S
S

S
S
S
S

S

a

S

S

(c) each Party shall ensure that
its entities accord fair and
timely consideration to any
complaint regarding procurement covered by this Chapter;

S
S
S
S

a
S
S
S
S

Article 1017: Bid Challenge

(d) whether or not a supplier
has attempted to resolve its

a

:

procedures, each Party shall
adopt and maintain bid challenge procedures for procurement covered by this Chapter
in accordance with the following:

S
S
S
S
S

a
S

attempt at such a resolution,
no Party may prevent the

S
S
S

supplier form initiating a bid

S

challenge or seeking any other

S
S

relief;

a
a
S

S

S

S

a

S
S
S

(e) a Party may require a
supplier to notify the entity on
initiation of a bid challenge;

S
S
S
S

S

S

S

S

a

a

S

a
S
S
S
S
S
S
S
S
S

(a) each Party shall allow

S
S

suppliers to submit bid challenges concerning any aspect
of the procurement process,
which for the purposes of this
Article begins after an entity
has decided on its procurement requirement and continues through the contract
award;

S
S
S
S

(1) a Party may limit the period

within which a supplier may
initiate a bid challenge, but in
no case shall the period be less
than 10 working days from the
time when the basis of the
complaint became known or
reasonably should have become known to the supplier;

S
S
S
S
S
S
S
S
S
S
S
S

S

a
S

a

S
S
S
S
S

a

contract in question;
(1) entities normally shall
follow the recommendations of
the reviewing authority;

a
S
S

a

S
S
S
S
S
S

a
a
S
S
S
S
S
S

(h) on receipt of a bid chal-

entity to re-evaluate offers,
terminate or re-compete the

S

S

S

(k) the reviewing authority
shall issue a recommendation
to resolve the challenge, which
may include directing the

S

S

(g) each Party shall establish or
designate a reviewing authority
with no substantial interest in
the outcome of procurements
to receive bid challenges and
make findings and recommendations concerning them;

0) in investigating the challenge, the reviewing authority
may delay the awarding of the
proposed contract pending
resolution of the challenge,
except in cases of urgency or
where the delay would be
contrary to the public interest;

S

S

S

S

(b) a Party may encourage a
supplier to seek a resolution

following an unsuccessful

S

S

a

1.
In Order to promote fair
and impartial procurement

complaint with the entity, or

S

a

(i) a Party may require its
reviewing authority to limit its
considerations to the challenge itself;

a

S
S

:
:

shall expeditiously investigate
the challenge;

S

S

In reading this article, “party”
refers to the governments of
Canada, Mexico, and U.S.A.
“Entity” refers to a federal
institution, a Crown corporation, or a Government Ministry.

lenge, the reviewing authority

a
S

(m) each Party should authorize its reviewing authority,
following the conclusion of a
bid challenge procedure, to
make additional recommenda
tions in writing to an entity
respecting any facet of the
entity’s procurement process
that is identified as problematic during the investigation of
the challenge, including recommendations for changes in
-

S

of any complaint with the

a
S

S

9

Supplier complaints and NAFTA
S

continued
the procurement procedures of
the entity to bring them into

S

:

conformity with this Chapter;
S

(n) the reviewing authority
shall provide its findings and
recommendations respecting
bid challenges in writing and
in a timely manner, and shall
make them available to the
Parties and interested persons;

S

S

S

writing and shall make generally available all its bid challenge procedures; and
(p) each Party shall ensure
that each of its entities maintains complete documentation
regarding each of its procurements including a written
record of all communications
substantially affecting each
procurement, for at least three
years from the date the contract was awarded, to allow
verification that the procurement process was carried out
in accordance with this Chapter.
2.
A Party may require that
a bid challenge be initiated
only after the notice of procurement has been published
or, where a notice is not
published, after tender documentation has been made
available Where a Party imposes such a requirement, the
10-working day period de10

:

:
:
5
S

a
S

a

:

process and document. Here
are 9 suggestions based on
recent workshops.

S

Welcome to these new
subscribers:

:

Halifax Port Corporation,
N.S.
Fibreco Pulp, B.C.
Southern Alberta Institute of
Technology, Alberta
Shell Canada, Alberta
Weyerheuser Canada, Alberta
Export Development Corp.,
Ontario
Saskatoon Board of Education, Sask.
Glenayre Electronics, B.C.
,

Disclose more information.

S

a
S

S

a

a
S

S

S

There are many different
ways on improving the RFP

S

a

:

:
S

made available.

S

a

(o) each Party shall specify in

scribed in paragraph 1(f) shall
begin no earlier than the date
that the notice is published or
the tender documentation is

Important
Lessons

a
a
S
S
S

a

:

:
a
S

a
S

a

:

Most participants agreed that
the more information provided in the RFP, the better
the resulting proposals. It is
very helpful to a supplier to
have details about many
factors including the budget,
the number of companies
invited to submit proposals,
the evaluation process,
criteria and weights, as well
as any unusual contract
terms.

S

a
S

a
a

S

S

a
a

S

S

S

S

S

S

a

S

FEEDBACK

S
S

S

S

S

S

S
S

a
S
S
S

Need more information?
Have a question?
Want to submit an article?
We’ d like to hear from you.

S

S

•
S
S

S

S

S
S
S

a
S

a
S
S
S
S
S

Please send your comments,
criticisms, suggestions,
and questions to the editor:
Michael Asner
595 1-237 A St.,
Langley, B.C.
V2Z 1A6
Phone/FAX (604) 530-7881

make it available to the
suppliers.

S
S

a
S

If the RFP is based on a
planning document or a
feasibility study, then reference the earlier study and

S
S
S
S
S
S
S
S
S
S

With more information, some
suppliers may decline to
submit proposals. This will
save all parties both time and
money. Alternatively, those
proposals that are submitted
will provide a closer fit with
your requirements.

S

a

S

S

S

S

S

S

S
S

a
a

a
a

S

S
S

S

S

a

Help the evaluators.
It is important that each of
the evaluators deals with the

process, the RFPs and the

S
S

suppliers in a consistent and
defensible manner. Often
evaluators are inexperienced
and welcome some direction
on their role.

S
S

S
S
S
S
S

Project Manager and Evaluators with on-going advice,
information about the evaluation process and scoring
mechanisms, worksheets for
conducting the evaluation,
and guidance concerning
“best practices”, policies and
legal requirements, such as
Freedom of Information.

S
S
S
S
S
S
S
S
S
S
S

a
S
S

S
S

This is a highly contentious
issue which divided the participants. However, all agreed
that it is critical for suppliers
to submit proposals that are
within budget. If every proposal exceeds the budget by
50% or more, the competence
of the organization preparing

S
S

may be asking for too much.
In these cases, publishing the
budget figure restricts the
proposals developed by each
supplier or leads the supplier
to ‘no bid’.

S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S

Include weights in the

RFP.

S

S
S
S
S
S
S
S
S

a
S

a
S
S
S

Typically, an evaluation is
based on criteria and weights.
The criteria represent key
characteristics such as price,
ease of use of a new computer
system, soundness of the
project plan, experience of the
vendor, and technical merit of
the proposed solution.

S
S
S
S
S
S
S
S

The importance of each factor
is reflected in its weight, the
number of points assigned to
that factor.

S
S
S

a
S
S
S
S
S
S
S
S
S
S

a

Many jurisdictions provide
little or no information in the
RFP about the weights. In
some jurisdictions, the relative weight of each factor is
described. For example,
“technical merit is more

S
S
S
S
S
S

S
S
S
S
S
S
S
S
S
S
S
S
S
S

a
S
S

Providing a rigid structure for
the proposals as part of the
RFP will simplify the evaluation. Some RFPs contain
charts with each feature
identified in the first column.
Remaining columns are
completed by the supplier
identifying or qualifying its
ability to comply. Some RFPs
contain spreadsheets to
standardize the financial
comparison of proposals.

Other RFPs identify the specific
table of contents for the
proposal and the detailed
a
contents of each section.
S
S

Typically, it is a mandatory
requirement
that the proposal
be completed to comply with
the specified format.
S
S

•

Standardize the scoring.

•

Having a standard approach

S
S

Structure the proposals.

a

S

S

is worth 70.

a

S

S

or the actual weight of each
factor. The solution proposed
when price is worth 30 points
and technical merit 70 will be
very different than when price

S
S

This approach was also contentious but there seemed to
be more agreement than on
the ‘publish the budget’ issue.

Suppliers will develop different proposals based on either
their guesses about the points

S

a

S

Often requirements are not
specific enough to ensure that
at least one proposal is within
budget. Alternatively, the RFP

S

S

S

the RFP becomes an issue.

S

Provide the project manager
with sufficient time and
resources to do a good job.
Assign an experienced project
manager. Use a standardized
list of tasks. Identify the
duration, deliverables, staff
and skills required. Identify
any approvals that are required and provide an appropriate amount of time.

S
S
S

worth 70 (of 100) total points.

S

S
S

S

S

S
S

S

S

S

S

Publish the budget.

project.

S
S

important than each of the
other factors”. In a few jurisdictions, the actual weight is
published: “technical merit is

S
S

a

S

Some projects have an RFP
Officer who provides the

Manage RFP Process as a

11
S

Important Lessons continued

S

a
S

S

eliminates personal bias and

S

a

takes some of the arbitrariness
out of scoring. A good working
definition of when to assign a
5 or an 8, for example, will
e’~isurethat evaluators can
agree on a score rather than
simply averaging the different
scores. Issue #3 presented
such a scoring system. (In it, a
score of 5 should be assigned
“if the majority of the factors
meet standards, the requirement is not overly difficult to
meet, and the factors which
are deficient are of a very
minor nature.”)

S
S
S
S
S
S
S
S
S
S
S

S
S

a
S
S
S
S
S
S
S
S

Design the evaluation process
to reflect the business needs.

S

S
S
S
S
S

S
S
S
S

a
S
S
S
S

S
S

2. If you are looking for the
proposal which provides the
“best solution” within budget,
then select the one with the
highest point score that
doesn’t exceed the budget.

a
S

:
5
S

a

can provide a sound solution
and still costs less than the
most expensive one, simply

S

a
S

Consider these three different
processes. In each, assume
that the proposals considered
satisfy the mandatory require-

proposal which you believe

a
a
S

:

evaluate all proposals that
satisfy your mandatory conditions. Then select all of those
with a score more than some
predetermined number say,
700 out of 1000 available

ments of the RFP.

points. All of these proposals

discuss the risks associated
with the project. This discus-

•

1. If you are looking for a

~
S

least-cost solution, then
simply evaluate all proposals

a
S

sion will outline the propo— — — —

conditions, and select the
least expensive one.

3. If you are looking for the
The evaluation process determines the “winner”. The same
proposal can “win” in one
process, and not even be a
serious finalist in another.

S

S

—

a

S

S

r

S

S

S

Some RFPs now ask each
proponent to identify and

S

S

S
S

S

S

S

S

Use risk as an evaluation
criterion.

nent’s experience on similar
projects as well as providing
valuable information for the
Project Manager. Proponents
are instructed to identify steps
which can be taken to mitigate
these risks.

a

— — — — —

that satisfy your mandatory
—

—

:
:
a

will be classified as “capable of
providing a sound solution”.
Select the least expensive from
this group.

— — — —

— — —

—

~~~~~1

TO ORDER THE RFP REPORT
‘YES! Li
I

I

I

I
I
I

I

I
I
12

-

I
I

year subscription (4 issues) to The RFP Report for only $70.00

(* plus $4.00 postage, Plus G.S.T.)
rm

LJ
I
I
I
I
I

Enter my 1

Li

I
I
I
I
I
I
I
I

Payment enclosed.

Please invoice me. My purchase order number is:____________________
Name _________________________________________________________
Title _______________________________________________
Company
Address ____________________________________________________________

Phone ______________________ Fax ________________________
I underst~zndImay cancel at any time

ifI am not

I

satisfied and recieve a refundfor the unmailed portion.

to: Michael Asner
5951-237Mail
AStreet,Langley,
B.C.Consulting
Canada V2Z1 A6
To order immediately please Phone/FAX (604) 530-7881

— — — — — — — — — — — — — — — — — — — — —

— — — —

—

I

SSUE 8

THE RFP REPORT
The newsletter ofideas, checklists, guidelines and information about the Request ForProposal

FEB., 1995
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I NSIDE~

Welcome to issue #8:
We believe that the State ofAlaska is a good

RI~’I’sin ~

‘~
...

example of ajurisdiction in which procurement
practices have been formalized; they are

Dear Colleague

enshrined in laws, regulations, and standards.
There is a State Procurement Code - a law

The pressure is on! Budgets are shrinking; many decisions of

setting out the rules for spending public money.

public sector officials are being scrutinized; senior management in

As an adjunct to this law, there are Purchasing
Regulations.

the private public and private sectors is demanding increased
value from every dollar spent.
We all know that it is difficult to provide efficient and effective

This issue of The RIP Report contains two

procurement services. It is even more difficult to ensure that our

articles describing the legal framework for

practices promote fair and open competition.

procurement in Alaska: the State Procurement
Code, and the associated Purchasing Regula-

Some organizations, typically local government bodies, promote
these objectives through the adoption of procedures, standards,

tions.

The Building Blocks For

and the use of training. Other organizations, often at the provincial
or state government level, are compelled by laws and regulations to
promote fair and open competition.

Constructing An Evaluation

different types of evaluations were identified:

We’re currently developing an RFP Handbook, a comprehensive
reference text, which deals with the process as implemented in
different jurisdictions throughout North America. We’re looking at
RFPs from many states and provinces, agencies, Crown corporations, and local government bodies. We’re examining procurement

Establishing Compliance, Scoring Proposals,

policies, regulations, laws, and practices.

Process

In reviewing a large number of RFP5. only 6

Developing A Short-List, Interviewing Suppliers.
Evaluating Cost, and Imposing Upset Levels.
Many different evaluation processes can be

This issue of The RFP Report deals with two important topics: first,
establishing a legal framework for RFPs; and, second, constructing
an effective evaluation process.

constructed by combining some or all of these
building blocks in different sequences. This
article discusses each of these building blocks.

I hope this issue provides you with some good ideas.
Best regards

The RFP Report is published by

Michael Asner Consulting, a division of
Michael Asner Holdings, 5951-237 A
Street, Langley, B.C. V2Z 1A6, Canada.

Phone / Fax f604) 530-7881
/SSN 11 92-392X
Subsciption rates $70 peryear in
North America. Prices vary elsewhere.
Printed in Canada.
Copyright iD 1995 Michael Asner
Consulting. All rights including
translation into other languages,
reserved by the publishers. No part of
this publication may be reproduced Th
any form, by microfilm, xerography,
or otherwise, or incorporated in any
information retrieval systems without
the written permission of the copyright owner.

Alaska State Procurement Code
This law has some interesting
features. First, it is a law dealing with the details of the
procurement process. This, in
itself, is unusual. Manyjurisdictions, including most provincial and local government
bodies, enshrine procurement
rules, not in law, but in policy
documents. Those that don’t
have formal written published
policies or procedures manuals
run their procurement function
by ‘established practices’. Laws
are rigid, and subject to review
by the courts. They are typically more accessible to the
public and more enforceable
than policies or procedures.

•
S
S
S
S
S
S
S
S

.
.
.
S

.
S
*
S
S
S
S
S

•
S
S
S
S
S
S
S
S

.

Some of the features detailed in

RFPs and the law of contracts
The process of issuing an RFP and
receiving proposals does, by design or
inadvertently, establish contractual
rights and obligations. Each RFP and
the associated process should be
reviewed by your lawyer or legal
department prior to issuing the RFP.
The examples and sample RFPs used
throughout this text have been used
in many different jurisdictions in the
past. The author makes no claim
about the appropriateness, correctness, or legal consequences of these
examples or sample RFP5. Competent
legal advice should be obtained to
review your Request For Proposal and
the associated process.
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• The Chief Procurement Officer
must have procurement
experience (this is not a
political appointment).
• Specifications cannot be
unduly restrictive.
• RFPs must provide 21 days to
develop a proposal.
• Proposals are public
documents.
• ‘Best and final’ offers are
permitted.
• Sole source procurements
must be justified in writing.
• There is a formal protest
procedure.
While many of the topics and
much of the content of each of
this law’s 9 Articles are similar
to those found in other jurisdictions and certainly not

review of these features can

help your organization improve its RFP practices.
The remainder of this article
provides a brief description of
the salient parts of this act

and many of its noteworthy
features. (Extracts from the
act are either enclosed in
quotation marks or shaded.)
Organization of the Act
This law (AS 36.30, State

Procurement Code, as of

S
S

August 22, 1994) is more

.

than 70 pages in length. It is
organized into 13 Sections.

S

this law are noteworthy:

exciting to read, there are
some interesting features. A

.
S
S
S
S
S
S
S
S
S
S
$

.
.
S
S
S
S
S
S
S
S
S
S

.
S
S

.

Purpose
Org~tn~z~iUcn
o~
State Procurement
cornpetit~veSealed Bidding
competitiveSealed Proposals
Other Procurement Methods
SOle Source Procurements
LiniOed Compeu’on Procurements
Emergency Procurements
Small Procurements
Preference For Alaska Products
Preference For Recycled Products
Contract Formation And Modification
Piocurement Records And Reports

S
S
S
S
S

Legal And contractual Remedies

.

Procurement Statutes Index

S
S
S
S

.
S
S
S
S
S
S
S

Jnterqovernmental Relations
General Provisions

Purpose
The Act identifies nine “underlying purposes and policies” focusing on developing
consistent practices through-

out the governments providing
fair and equitable treatment
for all, fostering broad-based
competition, and safeguarding
the integrity of the process.
Here is the language of the
Act related to purpose:
(I) simplify. ~larify.aria rnodernze the liv.,’
acverr’iflq orouJre,merv...
121 establish consistent procurement
principles for all branches o~State
govemnrnerlL
(SI provide for increased public
confidence
(4) ensure the fair and equitable treatment
of all persons who deal with the
procuremem ‘.ystem..
(SI provide increased economy in State
procurement act:vities
(6) foster effective broad based competition
within the free enterprise system
171 provide safeguards for the maintenance
of a procurement system of qJality and
integrity
(El permit the continued oeveicpment of
State procurement practices.
(9) eliminate and prevent d~scr~minatiOn
in
Snte contracting.

Article 1.
Organization of State
Procurement
This Article deals with a wide
range of organizational issues.
It defines the responsibilities
of the chief procurement
officer and the right to establish regulations. It defines the
use of bidders’ lists, and
specifications to promote
competition.

S
S
S
S

The Act requires that
The chief procurement oIflcer must have at

S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
*
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
*
S
S
S
S
S
S
S
S
S
S
S
S
S

least fr,e years of prior experience in public
procurement, induding large scale
procurement of supplies, services, or
professional services, and must be a person
with demonstrated executive and
organizational skills The chef procurement
ufficer may be removed by the
commissioner only ‘or cause The term of
office of the chief procurement officer is six
years

Bidders Lists
The Act requires that (a) “The
Commissioner shall establish
and maintain lists of persons
who desire to provide supplies, services, professional
services, or construction
services
and that (b) to be
on a list, a person must have
a valid Alaska business license.
Specifications
The Act defines “specifications” and encourages careful
definition to foster competition:
specification means a description of the
physical or fundional characteristics, or of
tne nature of a supply, service, professional
service or construct~oriproject
Specifications must promote overall
economy for the purposes intended and
encourage competition in satis1~sngthe
State’s needs, and may not be unduly
restrictive

*

:

S
S
S
S
S
S
S
S
S
S
S

•
S
S
S
S
S
S
S
S
S
S
S
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•
S
S
S
S
S
S
S
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Article 3.
Competitive Sealed
Proposals
This article states that if you
can’t award a contract by
Competitive Sealed Bidding
(known as a quotation in
many jurisdictions), then you
must use a Request For
Proposal. This Article then
imposes some conditions on
the RFP, proposals and the
procurement officer:
• Subcontractors must be
identified.
• Evaluation factors must be
stated in the RFP.
• Adequate notice must be
given.
* Proposals are public
documents.
• “Best and final” offers can be
used.
• Expressions of Interest can
be used.
Subcontractors
The request must require the cfteror. no

a
S

later rhan five working days after the

•
•

proposi tnat is the most auvantageouS to

S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
U
*
S

the State iS ident~’ied.t list subcontract~rs
0

the ofreror proposes to use in the
perrormanCe of the contract

Evaluation Factors
A request for proposal must contain that
information necessaqi for an offeror to
submit a proposal or contain references to
any information that cannot reasonably he
included witO the request. The request must
provide a description of the factors that w’ii
3
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be considered by trie procurement o~cer

•

procurement officer concurs, trade secrets

when evoiuotiog the proposals received,

and o’her proprietaiy data contained in toe

ncladin3 the relative importance of price

proposal documents are confidential

and o’hcr ev~lu’mon factors

S
S

a
S

Notice

•
The procurement officer shad give adequate
uulilic notice . ot le,’st 2 I days before

:
:

(proposals are duel lf a determination is
node in writing that a shorter norice period
is necessary for a particular bid. the 21 .day
period may be shortened The
determination shall be made by the zh~ef
procurement officer ..

Notice may include publication na
newspaper

~
S
.

,

notices posted

ii.

public

places Witho the ~reawhere the work

5

a
a
•
~
•
~
a
~

to

i~st..

~~ns’de~in the request for proposals,
and L’ndef regulations adopted by the
commissioner, discussions may be
conducted with responsible offerors who
submit proposals determined to be
reasonably susceptible of being selected for
~~vardfor the purpcse of clarification to
assure full understanding of, and

he performed. norices mailed to all
prospective cnntractors on the appropriate

Offerors are permitted to
revise proposals based on
discussions with procurement
officer prior to best and final
offers:

:
S

:
a
a

requiraments o~thrs secton ooes riot
ioval’date a Lid or toe award or a contract
If the State faiis to substantlafiy comply wtn

a
a
~
S

•
~a

the iequiremerrts of this section. the State is

Disclosure of Proposals
Proposals are public documents as are the names of the
offerors:

susceptible of Deing selected for award shall

proposals so as to avoid disclosure of
.

contents to competing offerers during the
process of negotiation A register of
.
proposals., shall be prepared. The register

and the proposals are open for public
inspection after the notice of intent to
.

award a contract is issued To the extent

When it is considered impracticai to initiatv

a
~

prepare a definitive purchase description to

:
a

determined to be te~hn’~ally
qualified under

a
a
a

~nrerest

be permitted after submissions and before

.

“

from proposals submitted by competing

offerors...

a

:
~

~
~
a

~
a
a
.

•
a

~

:~

contract under competitive sealed proposals

5

to the responsible and responsive offerer
whose proposal is determined

iri

writing to

ue toe most advantageous to the State

4.

Other Procurement
Methods
This Article specifies four
additional procurement methods and when each may be
used: sole source, limited
competition, emergency, and
small procurements.
Sole Source Procurements

a

The procurement officer shall award a

Article

:

5

.

a

limited to the offerors whose offers are

and revision of proposals, and ns~isionsmay

Selection must be based on
only those factors identified in
the RFP:

•
a
~

cr~terra,the procurement off!cer may issue
an expression of nterest reQuesting the

the criteria set out in the expression of

Award of Contract

a
a
~
~

support an award based on listed selection

S
S

~

that the offeror designates and the

4

S

respect toany opportunity for discussion

.
•

:

a
a
•
a

used to identify qualified
firms. These firms can then be
issued an RFP.

S

officer may not disclose information derived

The procurement officer shall open

:
:

be accorded fair arid equal ‘reatment with

:
a
a

•

The evaluation of unpriced
technical proposals can be

then later ssue a request for proposals

conducting discussions, the procurement

5

Expression of Interest

requirements, Offerers reasonably

S

S
~

:
:

submission of unpriced technical offers, arid

the award of the contract for toe purpose of
obtaining best and final offers In

liable for damages caused lay that failure

S
*

responsiveness to. the solicitation

S

Failure to comply with the notice

:
:
S

Best and Final Offers

s
S

•

a

~
~
~
~
a
a
a
a
a

This method may only be used
when a responsible official
has determined in writing that
there is only one source for
the required procurement.

A contract may be awarded .without

S
S
S
S
S
S
S
S

competitive sealed bidding, competitive

sealed proposals, or other competit’on in
accordance with regulations adopted by
tne commissioner. A contract may be
awarded.. only when the cher
procurement od~cer. determines in wnitng
that there is only one source for the
required procuremenr or construction A
sole source procurement may not be
awarded if a reasonable atternat~vesource
exsts. The written determination must
include findings of fact rhot support by clear
and convincing evidence the determinatiun
that only one source ex’sts

Limited Competition Procurements
Under certain circumstances
the formal processes of competitive sealed bidding or
competitive sealed proposals
can be replaced with simpler,
shorter processes.

S
S
S
S
S
S
S
S
S
S
S
S
S
S
—S
S
—S
S

a
S
*
S
S

a
S
S
S
S
S
S
S
S
S
S
S
S
S

contract. During the notice
period, suppliers who believe
they have been aggrieved, can
initiate a formal protest.
At least I 0 days before the formal award of
a contract (from a competitive seafed

a

proposals process), the procurement officer

:

shall provide to each bidder or offerer
notice of intent to award a contract..

Article 8.
Procurement Records And
Reports
This Article defines the
record keeping required for
different types of procurements, the public’s right to
information, and the content
of the commissioner’s report
to the legislature.

awarded without competitive sealed
bidding or competitive sealed proposals in
accordance wth regulations adopted by
the commissioner. A contract may be
awarded under this section only when rhe
chief procurement ol1~cer.. determines n
wnit~ngthat a situation exists that rrrkes

S
S

a
a
a
S
S
S
S
S
*
S
S
S
S

a

Records of Contracts
Awarded Under Competitive
Sealed Proposals
Publicly accessible contract
files must be kept by the
commissioner and the contractirig agency:
A contract file open for publin inspection
shall he kept by the commissioner and the
contractng agency for each contract

competitive sealed bidding or competitive

S
S

awarded under competitive sealed

sealed proposals impractical or contreiy to

a

proposals The file kept by the

toe pubic interest t’rocurements under this
section shall be made wrth competit~onthat
is practicalale under the circumstance

Article 7.
Contract Formation and
Modification
This Article provides for a
notice of intent to award a

S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
5
S

a

a
~
a
a
a
a
a
a
S
S
S
S
S
S
S
S

a
S
S
S
S

a

a
A contract. under S 100.000 oiay be

S
S
S
S
S
S
*
S
S
S

cunirnissioner must contain a summary or
the infnrmation in the file of the
contracting agency The file kept by the
contracting agency must contain

(I) a copy of the contract;

(2( the register of proposals prepared and

S
S
S
S
S
S
S
S
S

Records of Sole Source and
Emergency Procurements
All sole source procurements

must be recorded in a listing by
the commissioner:
The commissioner shall maintain for a
min;mum of five years a record listing all sole
source procurements contracts. . The record
must cont,in

(l( each contractor’s name
)21 the amount and type of e.sch contract, and
)3) a listing of the su’aplies, services.
professional services, or construction procured
under each contract

Public Access To Procurement
Information
Many public sector bodies
attempt to maintain as confidential as much information as
possible. In Alaska, the law is
clear: infonnation is public.

a
S

a
a

Procurement nformation

S
S
S
S
S
S
S

otherv.’ise prov’ded by law

:
:
:
:
S
S
S

:
:
:
:•

5

public except as

Report To Legislature
Eveiy two years, the commnissioner must report to the legislature. The report must identify
and summarize the procurement activity. Information is
provided concerning all Sealed
Competitive Proposals procurements, sole source and emergency procurements, as well as
a description of any matters
that involved litigation.

a cooy of each proposal submitted and

(3) the written determination to award the
contract

S

5

Alaska Purchasing Regulations
Purpose of Specifications

These regulations (AAC Title
2, Chapter 12, Revised 3/30/

90) provide additional details,
rules, clarifications, and
procedures related to the
Procurement Code. The regulations are organized into 15
Articles, covering 44 pages.

:
:
S

a
a
a
a
a

~

Article 1.

Source Selection
One interesting paragraph
of this Article deals with
conflict of interest where one
supplier has “inside” information. This Article anticipates
the situation in which the
person helping to create the
RFP wants to submit a proposal:
Exclusion of Prospective
Contractor From Competition

for proposals Numerical rating systems may

as a basis for obtaining, in a cost effective

be used, but are not required If numerical

manner, a supply, service, or construction
item suitable for the state’s needs,

a

Article 2.

Specifications
This article attempts to ensure that competition is fair

and open by defining the
purpose and nature of specifications.

a

explain, his or her ranking determination in

S

:
:

o’hem detailed physical descrrptions to those

considered. The weighting value or

netescary to meet the needs of the stare.

numerical system to be applred to each

::

a••a

S
a

:
:~

:

1
principal
to
print
beofmet
their
functional
. purchase
or requ~s
performance
:;onsthe
neecs

a
S
a

No Restrictive Spedilicalions

•

request
(1
Cost
must
for proposals
beanis evaluation
factor unless
(Inc
procurement
for arch~tertural
engineering or land surveying servicesi and

•

f” nur’aencal rating system is used, the

All specifications must describe the

:

redues; for proposals must stare the value to

requirements to be met withOui having Inc

he applied to cost

effect of exclusively requinng: pioprietary

:
:

procurement
supply,
service,from
or construction
ci sole source,itCill. or
..nless no other m.nner of description will

~
a
a

factors
dl For the
thepurposes
proposalof
with
evaluating
the lowest
cost ost
f~ctc.rmurt receive the highest available
riling allocsteo to cost Each ci. oposal that

a
a

has a nigher cost factor than the lowest
muss have a lower rat;ng for cost If a

Competitive Sealed

oumenica~rating systerri

Proposals

.

This Article defines the evalu-

5
a

ation process, inforniation
that must be contained in the

a
a
a

RFP, and the rules regulating

a

offerors to obtain best and
final proposals.

discussions with individual

a

:

a

Article 4.

~

~

:

evaluation factor must be set out in the

a

suffice

a
•

the request for proposals may not be

Purchasing :gericies should include as a

•

:
:
:

writing Evaluation factors not soecified ri

S

5

used to evaluate

a

the cost factor, the po~ntsallocated to

a

h:gher-priced proposals must he equal to

~

the lowest proposal price multiplied Dy the

•

max~rnumpoints available for price. divided

S

by the higher proposal price.

~
~
~
a
a
a

~

Only One Responsive I roposal
Received

a

Evaluation of Proposals

S
S

S
S
S
S
S
S
S
S
S

a
S
S

6

evaluation committee, as applicable, shall

S

(bJ Specifications must, to the eitent

•

invtation to b~oor reqLest ~oreroposal thnt

was not available to the pubIc

rating systems are not used, the
procurement officer. or each member of the

a

prospective corrractor from submitting bid

substantial information regarding the

~

performance criteria while limiting design or

a
a

to bid or request for proposal, or gained

:
S

a

contractor asststed in oraft~ngthe invitation

the evaluation factors set out in the request

practicable, emphasIze functional or

a

written deiermino”on that the prosoective

~

~

A procurement officer may exclude a

contractor’s bd or proposal, after malong a

(b) The evaluation mi st be based only on

(a) The purpose of a specification is to serve

S

a

or proposal, or may reject a prospective

:

If only one responsive and responsible
prooosal is received in response to a request
~o”proposa’s, the procurement officer may
either make an award... may reject the
proposal, or may reject the proposal and
resolicit proposals

Proposal Discussions with
Individual Ott’erurs
al Gffer’ors of proposals reasonably
susceptible tcr award as determined in the

:

:

withdrawal, the offeror’s immediately

(d) The following me ~om~examples of

previous proposal is considered the offeror’s

circumstances in which sole source

bestand firal proposal

t
procuremen might beappropniat~
aa

a

~

(l)if the compatibility cf equipment.

J( After best and 0r~iproposals are
accessories, or replacement parts a the

a

evaluation may be offered the opportunity

•

received, final evaluatlons Will be

S

— ________________

main consideration

a

to discuss their proposais with the

a

procurement officer or evaluarion

•

committee at the uiscreiiomi of the

conducted..
•

~ Article 7.

dlscussion under this section. The condit~cn.

:
:
:

terms. or price ofthe oroposed contract

~

may be altered or otherwise uhanaed

•
a
•

procurement officer The evaluation o~a
proposal may be adjusted as a result of a

during the course of d~scussions

This ~ii1.icledescribes when
and how a sole source procurernent. stan he madc. The
deteinhiflatiofl ItRtS~ be in
writing, and must be approved

b) The procurement officer may limit
discussions to specific sections of the request

:

proposals It during discusaOns there 5 a

•

-

by the chief procuremeilt
officer.

change in he request for proposals. the

:
:

reouest must he amended to ncorporate

a

the clznficatlon or change Auction

a

techniques that r~vealone offemor’s price to
another, and disclosure ofany information

need tom any substantial clarification of or

a

Sole source Procurement

:
:

f r
0

(21 if a soe’ bc item 5 needed for trial
use or testinq, including testing of a

a

a

-

:
:
:

prototype.

(31 fan item 550 he pmncumed for
resale.

a
S

l4( public ut~i’rvservices are to be

a

orocured.

:
:
:
:
:
a

(5( if theme exats a sole source of
expertise requ’~redto perform a specrfic
professional serv~ce,

•

Conditions For Use of Sofe
Source Procurement

)~lit the procurement IS tar uporai:Ofl of
a concession contract on state
:iy a no’-. pmnfit organizar:On vhcsa sole

•
S

purpose is tu cperate the conc~ss~’n

(al A request by a purchase p agennj thai a

S

and orovice other ouOlii: services on the

S
a

procurement be res’r~ctedto one potential

•
S

property.

a
a

contractor must be accomoanlec by a

•

(71 if the prtiriJrement

t
derived from romc.e inq proposals. are
orohihited. Any oral mcdificat’on of a

•
S

a
a

gcvemnmert .oclice anencie~to
orov~ue
.
—

•

‘.vnitten explanctioil as to why no otner
soUrco is su~taoleor acceptable to me—t me

pnooosal shall be reduced to writing by the

~

need An agenc./ may advertise an intent to

•

offeror

S

:

make
a sole ,source award for
tne purpose
,,
~
of determinlng if orher sources are available

•

c) Following discussnons, the procurement

:nvestiganve. entorcemec.t. or suppo~
services in support of state law
enorcement ob~ecteies
(8) it the procurement 5 for the services

a

or interested in a particular procurement
-

~‘‘

‘

~

Award of a sole source procurement may

suornisSion of best and final proposals Best

a

not be made without prior written approval

.

of legal counsel mom the purpose of
advising or representing fcc state in

‘.“

officer shall set a date ann time for the

-

~

~

.

and na proposais may be submitted only

a

of the cniet procurement officer or toe

a

once However, the chief procurement

a

commissioner of rransportatiOn and public

a

S

officer or the head of a purchasing igenry
may make a written determiristion that it is
in the state’s best int&est to conduct
additional discussions or change the state’s
requirements and require another

~

faolit:es.

S

•

state regulatory moencies, boards, or

a

comrnisstons.

.
(h) The written derermiration.
th’t there is

aS

(SI if the procurement is by the off:ce of

a

-,
procurement must specifly. rhe duration omits

S

the Governor for lobbyina. abor
neootiation. consirltirig by a foreign

‘-_“_..‘

~ffectivene5s
-

a

(c) A procurement officer shall conduct

best and final proposals may not be allowed

~
a

negotiations, as appropriate, as to once,

before award. If an offeror does not submit

a

S

S
S

,

delivery, arid terms of a sole source
procurement.

-

-

national, or employment or a foreign

—

~

-

on specific matters before federal or

.
only one source nor
the required

•

a best and Final proposal or a notice of

specific civil or criminal proceedings or

S

submission of best and final proposals.
Othereiise. discussion of or changes in the

it

a
a

national

a
.

a
•
*

‘~

1

Record of Sole Source 1 rocuremeril
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Alaska Purchasing Regulations continued
A record ofevery sole source procurement
shall be made and forwarded to the chief

a

procurement officer and must include

•

for cancelling an RFP, rejecting all proposals, or rejecting
a specific proposal.

S
5

(I) the supplier’s or contractor’s name

:
:

(2) the cmount and type of each
contract
(3) a istng of the supplies, services, or
construction procured under each

Extension Of Solicitation;
Cancellation of Solicitation;
Amendment of Solicitation

a

conb’act. and

~

(I) the supplies services, or

S
a
a
a
*

construction being procured are no
longer required:
(2( ambiguous or otherwise

:
:

inadequate specifications were part of
the solicitation,
(3) the solicitation aid not provide for
consideration ofall factors of

a

In) Before the opening of bids or proposals

a

significance to the state.

a solIcitation ray be amended, or the time

a

(4) prices exceed available money and

a

(4) the identification number of each

a
S

procurement file,

a

tar opening may be extended, upon the

S

Article 8.
Limited Competition
Procurements

a

procurement officer’s determination that the

:

extension or amendment is in the stale’s
aest lnterest All porential bidders or offerers

a

This Article ensures that
competitions are open to all
suppliers unless limitations or
restrictions have been specilically juslilled in writing.
Conditions For USC Of Limited
Competition Procurement.
ngency tnat

potenitirl contractors must oe accompanIed

.

shall be advised of tnie extension or

prices.

~

amendment.

(6) there is reason to beiieve that the

S

a
a
~

:
a

(b) Before the opening of bids or proposals,
1
a solicitation may be cancelled in who e or
n part if the chief procurement officer or
tIle head of a pu. chasing agency issuing a
.

.

:

sour ccc are not suinhle or avalable era

a

why the coon competlove seaied Ulddlnq or

~

cancellation include the following
flI the sta’e no longer epuires the

independently arrived at in open

a
a

ccmpetltion. may have been collusive,
or may have been submItted in bad

:

faith, or
(7) the award is not in the best
interests of the sir te

a

S

posais

(2) the str.e no longer can reasonably

a
a
S

~

-

l&’ascns for rejecting ~n indivinual b~dor

a

3) proposed amendments to the
solicitation would be of such

•
a

proposal include the folow~ng’
(lIthe business that submn;tted the ba

.

magnituoe tnat a new soliu’ation is

or proposal is not responsible

oesireble. or

(2) tne Oid or proposal is

,

V’) tne officer, after consultation with

-

~
~

piocurement

a

~

:

nnnresponsive:

5

(3) the supply, serv’ce, or construction

a

item faIls to meet the specirlcations or

.

•
S

~

.

the attorney general, •oe’ermines that

a

ava~laoleor interested na narticlar

-

a sollotOtion is in violation of the law,

S

other acceptab~l~ty
cntenia set out in
.

.

ReJection 01 All Proposals
-

a

~

after notice of intent to award but berore
aw.lnd, all bids or proposals may be rejected

~

S

a
a

~
a
a

.

.

~ Wnole on in part by the chief
procurement cificer or tr’e head of a

the solicitation, or
~j the bid or proposal fails to meet the
goals or other provisions set out in the

.

Alter the opening of bids or proposals or
a

-.

a

supplies, servi’-es. cm construction,

.

An aoencv may advertise an nIent to make

S

bids or proposals may not have been

Rejection of individual Pro-

.

imnpractic~.lor contrary la the public nterest

This Article provides the chief
procurement officer the au—
thority to amend RFPs. it also
iclentilies acceptable reasons

S

:

expect to pay lam the procurement.

competitive sealed proposal omocerses are

Article 14.
Miscellaneous Provisions

proposals received are at unacceptable

.

-

ourooses o~aetermininoif other sources am

.

tne state’s best .nterest Reasons nor

•
~
a

a l:micod comoetitionl procUremnent for the

.

a

solicitation determines that cancellation iS in

a

.

money,
(51 all otherwise acceptable bids or

~

by a written expianatinn as to why other

-

quantities to accommodate available

known to have copies of the solicitation

~
a procurer nient be retincted 0 several

it would not be appropriate to adjust

a

a

i~i
Any request by a purchasing

a
a
S
S

a

solicitation to eliminate and Firevent in

~

state contracting dscrimination

S
S

bec~useor race. religion. color.

a

a

national origin, sex, age. man~tal

a

status, pregnancy, parenthood, or
handIcap

.

purchasing agency issuing toe solicitation
,
,
.
ls.easons for rejection include the following

a

The Building Blocks For Constructing An Evaluation Process
In reviewing a large number of
RFPs, only 6 different types of
building blocks were identified:

:
:

‘r~simplit~ithe analysis of the

:
:

1. Establish Compliance
2. Score the Proposals
3. Develop a Short-List
4. Interview Suppliers
5. Evaluate the Cost
6. Impose Upset Levels

*

:
:

Many different evaluation
processes can be constructed
by combining some or all of

More complex examples can
use all 6 and repeat some of
them 2 or 3 times. For exam-

pie, one evaluation process
commonly used is based on a
3-step short-listing process.
After each major type of analysis, the list of suppliers still

being considered is reduced.
This is repeated 3 times; once,
for each type of analysis.

::
:
:
S

::
s
S

a
S
S

1. Establish Compliance
Typically, evaluators establish
.

compliance before doing a
more detailed analysis of a

proposal. During this step,
one or more evaluators review
each proposal to ensure that
all of the mandatory conditions have been met. A mandatory condition is a require-

ment that must be met without alteration. One example is
the submission of the proposal by a specified time. If it

proposals, all of the mandatory requirements are often
identified in one section of the
RFP. The RFP then instructs
the vendor to respond to each
requirement in the same
section of the Proposal.
Many evaluators are uncomfortable eliminating a supplier

these building blocks in
different sequences. Some
RFPs use only 4 of these.

is late, it is usually returned
to the supplier unopened.

:
:
S

::

:
:
:
:
:
:
*

•

:
:
S

~

:
:
:
:
:
S

might only be found at the
supplier’s head office or development facility?
It is difficult to declare a
Proposal non-compliant, when
the mandatory requirement
was not stated precisely and

could be interpreted several
ways. In these cases, Evalua-

from further consideration for

tors often declare all propos-

failure to satis1~ya mandatory

be precisely defined and must

als compliant, examine the
actual requirement more
closely, and seek clarification
from the Suppliers. Evaluators often ignore ambiguous
mandatory requirements and
evaluate each Proposal on its
merits.

be essential elements in the
success of the project. For

As a result of this process,

condition especially if the
requirement is, in fact, only
“highly desirable” and not
really mandatory.
-

:
:
:
*

Mandatory requirements must

example, consider the following mandatory requirement:
“Suppliers must have a local
service office.” Now, I presume

that the concern of the pur-

each proposal is declared to

S

s
S
*

chasing organization was

prompt service and travel
‘

.

.

time. As stated, this require-

S

~

be either compliant or noncomplaint. Compliant proposals are evaluated further. Noncompliant proposals are
eliminated from the competition after preparing a memo
for the project file.
.

ment is poorly defined and

could cause a number of
problems for the Evaluators.

:
s

S

mention was made of the level
of expertise required locally.
Did they require a very expensive, technical expert who

S

First, the RFP didn’t state the
type of service required. Was it
for equipment repairs, software support, network sup-

port. Second, no service levels
were given. Did they need 8hour per day support? Or 24
hour support? Third, no

s

2. Score the Proposals
In most evaluation processes,
scoring is performed as the
first or second task following

:

the assessment of compliance.
Many proposals require that

:
:
S

the financial information be

provided separately. This is to
ensure that the technical
9

The Building Blocks For Constructing An Evaluation Process continued
evaluators have no knowledge
of the pricing proposal. This

avoids the debate over
whether knowledge of the
pricing proposal influenced an

evaluator’s assessment of
technical factors.

Upon receipt of the proposals,
the financial section is removed and given to the Financial Team for evaluation. This
Team analyzes the information, establishes the costs to
be used in the evaluation, and
determines the score (if required). Costing is dealt with
as a separate building block.
Copies of the remainder of
each proposal are distributed
to the Evaluation Team as
required. For small proposals,
each member of the Evaluation Team reads the entire
proposal (except for cost) and
performs the evaluation. On

larger proposals, specific
sections are usually assigned
to individuals. For example,
the communications expert on

the Evaluation Team and the
Project Manager would evaluated the proposed network.
The Evaluators usually meet
to resolve differences and to
ensure that they share the
same understanding of each
proposal. This process results

in scores for each evaluation
criterion.

with Evaluation Criteria,
S
S
S
S
S
S
S
S
S
S

a
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S
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S

*
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S

a
S
S

Report have dealt extensively
10

Once the evaluation criteria
are stated it is difficult to deal
with factors that have not
been included. How do you

handle the proposal from a
supplier that suggests an

unexpected approach, a new
piece of technology, or pro-

vides information which
changes the way you think
about the project? How do
you build this unknown into
the RFP? You certainly cannot

include a factor labelled
“unexpected information”. If

you did, you would be accused of being arbitrary. One
approach which seems to be
gaining in popularity is to
include “Management of Risk”
or “Innovation” as factors.
This permits the Evaluators to
take into account new, unex-

pected information since all
new information influences
the Evaluators’ assessment of
the risks of a project.

a

*

Prior issues of The RFP

Weights, and Scoring Systems.

a
S
S
S
S

3, Develop a Short-List
Once an evaluation score has
been determined for each

proposal, this process is used
to reduce the number of
proposals to be evaluated in

subsequent steps.
Consider the following illustrative example. Eight proposals were evaluated and the
following scores were as-

S
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signed: 82, 80, 78, 72, 65, 63,
50, 48.
We now wish to develop a
short list. Let’s first divide the
scores into groups. A group

consists of proposals with
similar scores. The first group
could be 82, 80, 78. There is
some question as to which
group the proposal scoring 72

should be in. It is always
easier to justify keeping a
proposal in the competition
than disqualifying it. Since 72
is mid-way between 78 and
65, let’s put the proposal with
72 in the first group. The next
two groups are easier: one
being 65 and 63; the other, 50
and 48.
If we want to keep lots of
proposals in the competition,
we could eliminate only the

lowest group: 50 and 48. If we
want fewer proposals, we
could eliminate the middle

group: 65 and 63.
It is neither fair nor defensible
to eliminate a proposal that
scored better than one that
has been kept in. For example, we cannot drop the proposal with the score of 72 if
we keep the one with the

score of 65.
In some jurisdictions, the
Evaluators are not strictly

bound by the point scores.
The Project Manager has the
discretionary power to declare
whether a one or two point
difference in scores represents

a significant different in
quality of the proposed solution.

S
S
S
S

a

This short-listing process
produces a reduced list of
proposals to be evaluated
further.
4. Interview Suppliers
This process usually occurs
after the initial evaluation.

The interview may, in fact, be
a presentation, or a demonstration of software, or a
question and answer session.
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During these sessions, information is obtained to clarify
the supplier’s proposal but
not to modify the proposal.
These sessions are not an
opportunity for the purchaser

to change the requirements,
or the RFP terms or for the
supplier to submit major
modifications.
Often, the supplier’s performance is rated by the Evaluation Team and used to complete the scoring.
5. Evaluate the Cost
There are several different
approaches for incorporating
cost into an evaluation.
Whichever approach is used

must reflect the priorities and
the business case related to
the RFP. Cost is normally
submitted as a separate
section in a proposal or in a

S

a

separate document. In this
way, the Evaluation Team
which has been formed to deal
with functionality and other
issues is not tainted by knowing the costs of various proposals.
While cost is usually analyzed
separately, there is communication between the Evaluation
Team and the Financial Team
to ensure that the tasks
underlying the costs are
reasonable. Often, the Financial Officer will attend meetings of the Evaluation Team to
obtain a better understanding
of each proposal’s approach.

S
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Cost usually means cumulative cost, a total cost of all
related activities, goods and
services. In some jurisdictions, they use life cycle
costing based on a nominal
period of five years. In other
jurisdictions, they determine
the costs over the contract
period. In still others, they
use an ‘evaluated cost’ based
on features and requirements.
Different Approaches
There are a few different ways
of incorporating cost into the
evaluation:

a
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a
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1. Include cost as one of the

evaluation criteria. Award the
contract to the supplier obtaining the best score. In
several jurisdictions, regulations or practices limit cost to
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not more than 20% of the
points.
2. Evaluate cost separately
then determine a measure of
“value”. For each proposal,
divide the cost by the number
of evaluation points. Award
the contract to the supplier
with the greatest number of
evaluation points per cost
dollar.
3. Evaluate each proposal.
Identify the minimum score
which a firm could receive and
still be fully capable of perfonning the contract to the
satisfaction of the Project
Manager and Steering Committee. Prepare a short-list,
based on the minimum score
and select the lowest priced
proposal from the short-list as
the winner.
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At the end of this process, the

cumulative cost has been
calculated and, if appropriate,
points have been assigned.
Determining Cost

There are many different ways
of determining the cost of a
proposal. Most organizations
base their assessment on
some type of cumulative cost
over the useful life of the
solution. Some organizations
look at only ‘out of pocket’
dollars; others, offset costs
with benefits to arrive at a net
cost.
ii

The Building Blocks For Constructing An Evaluation Process continued
Calculating Cost Points
If cost is included as one of
the evaluation criteria, then
we require some way of translating the dollar amount into a
score. Suppose cost has been
assigned 50 evaluation points
out of a total possible score of
200. How many points does
each proposal get? How are
they calculated?

mined by the ratio of their
costs. If the lowest cost proposal was for $400, and if
vendor B’s proposal cost
$500, then Vendor B would

a

the available points.
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Here are 2 techniques that are
common. The first is based on
the actual cost of each’ proposal. The second is based on
the relative differences in
costs among the proposals.
Using the first method, the
vendor with the lowest cost
proposal (that was compliant)
would receive all 50 available
points. All other vendors
would receive a smaller
number of points as deter-

S
S
S
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S
S
S
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S
S
S

:
:
:•

receive (400/500) or 80% of

Using the second method, the
points are based on the differences in costs. Using the
same data, we first determine
the difference in cost between
the two proposals. This is
$100. We then express this as
a percentage of the lowest cost
proposal, that is, 100/400, or
25%. On this basis, B receives
75% of the available points.
6. Impose Upset Levels
Upset levels are used to re-

duce the possibility of a
proposal obtaining the most
points overall when it has
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serious deficiencies in one or
more categories. It is quite
possible that a proposal could
receive very high marks in
several categories and few in a
critical area and still win the
competition. An upset level is
a minimum score that a
proposal must receive, either
in total or in a category, to
remain in the evaluation.
Suppose that 40 evaluation
points are available for the
technical response. An upset
level of 20 would indicate that
regardless of the scores in
other categories, no supplier
will be accepted with a score
of only 20 in this area.
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ISSUE 9
May, 1995

MichaelAsner, Editor

INSIDE
• Yukon Regulations

Welcome to issue #9:

In March, Yukon Government proclaimed new
Regulations and a Directive related to
procurement. This article describes how one of
our smallestjurisdictions is taldng the lead in
providing a ‘level playing field”, based not on
the whim of a bureaucratic or politically driven
process. but on law. The objective of these

Many readers have indicated that the specific examples provided in
this newsletter are helpful

-

for some a source of new ideas: for

others, confinnation of their own practices.

Regulations is to ensure that procurement is
carried out in ‘a fair, fiscally responsible.
accountable, open and competitive manner.”

I

Model RFP

We are currently developing The Request For Proposal Handbook, a
reference publication containing more than 500 pages of examples
from many junsdictions. It is scheduled for publication in both
Canada and the U.S. in Sept.

The State ofWashington has developed a model
RFP for computer hardware. software and

The two articles contained in this issue are based on that research.

related services. This model reflects their “best

One deals with the new RFP Regulations recently enacted in the

practices”. It provides guidance and examples

Yukon. Surprisingly, this small jurisdiction has adopted an

directly related to information technology RFP5.

approach much better and more formal than that of several of our
*

Remedies

provinces.

Do you use performance bonds? On other than

The second article describes the model RFP developed by the State of

construction projects? Do you ever use

Washington.

irrevocable lines ofcredit instead of a bond? Do
your contracts include a liquidated damages
clause? For what amounts and for what types of
contracts?

Also included with this issue is a survey on contractual remedies.
We are interested in learning more about the use of performance
bonds, liquidated damages, etc. as remedies. Please complete the
enclosed survey sheet and fax it back to us.

We are interested in learning more about
contractual remedies. Please complete the
enclosed survey and fax it back. The results will
be reported in the next issue.

Best regards

The RFP Report is published by

State of Washington Model Request For Proposal

Michael Asner Consulting, a division of
Michael Amer Holdings, 5951-237 A
Street, Langley, B.C. V2Z 1A6, Canada.
Phone / Fax (604) 530-7881
ISSN 11 92-392X

Subsciption rates $70 per year in
North America. Prices vary elsewhere,
PrThted in Canada.
Copyright C 1995 Michael Asner
Consulting. All rights including
translation into other languages,
reserved by the publishers. No part of
this publication may be reproduced in
any form, by microfilm, xerography,
or otherwise, or incorporated in any
information retrieval systems without
the written permission of the copyright owner.

a

The State of Washington, under
the aegis of the Information
Services Board, has developed
a model RFP for hardware,
software and related services.
This model is intended to
reflect recommended “best
practices”. It provides guidance
and examples related to the
types of provisions to be included in an information technology RFP.
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• Disclosure of past contract
performance is required.

S
S

a
a
S
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a
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S
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• The evaluation procedure
is defined explicitly.
In the remainder of this
section, each of these features is described in more
detail.

a

• A letter of intent is required
prior to submitting a proposal.

S
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S
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• Proposals are irrevocable for
120 days.

S
S
S
S
S

a

a

• Bid bonds up to 10% of the
contract value can be required.
• Mandatoiy requirements are

2

• Functional demonstrations
may be required.

a

a

• The process for dealing with
supplier questions is defined.

• Travel costs can be paid for
by suppliers.

S

S

• The Acquisition Schedule
contains 20 items.

necessarily confidential or
proprietary.

S

a

The process of issuing an RFP and
receiving proposals does, by design or
inadvertently, establish contractual
rights and obligations. Each RFP and
the associated process should be
reviewed by your lawyer or legal
department prior to issuing the REP.
The examples and sample RFPs used
throughout this text have been used
in many differentjurisdictions in the
past. The author makes no claim
about the appropriateness, correctness, or legal consequences of these
examples or sample RFPs. Competent
legal advice should be obtained to
review your Request For Proposal and
the associated process.

• Proposal information is not

a
S

RFPs and the law of contracts

• A single response may be
insufficient.

S
S

a

• The Appendices add structure
to the process by defining key
items such as Functional
Demonstration, Benchmark,
and Proposal Contents.

• Minor irregularities can be
waived.

a

a

• The Table of Contents is
extensive, containing more
than 80 entries.

• Multiple proposals are
permitted.

a
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This standardized RFP has
many interesting features:

carefully defined.
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• The Table of Contents is
extensive, containing more
than 59 entries.
The table of contents is, in
itself, useful. It can provide a
checklist of items to be
considered when creating an
RFP for information technology resources.

TABLE OF CONTENTS
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Introduction
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5.2.2

Financial Team
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5.2.3

Management Team
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5.5
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5.8
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State of Washington Model Request For Proposal continued
• The Appendices add strucS

ture to the process by
defining key items such as
Functional Demonstration,
Benchmark, and Proposal
Contents.
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Appendix A, Preliminary
Evaluation Checklist, is 2
pages long and contains a list
of the mandatory administrative requirements. For example: “Proposal received on time
and at correct location (RFP
Section 1.8.10).”
Appendix B, Standard Contract Terms, contains the
proposed contract or a checklist of terms to be included.
Appendix C, Functional Demonstration, is a one-page
description of the intent, and
agenda for the demonstration.
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Appendix E, Evaluation Point
Distribution, is a one-page
description of the major
criteria and the percentage of
total points assigned to each.

Appendix G, Proposal Contents, is a 5-page description

installed at a.customer site for
at least 90 days.
• The Acquisition Schedule
contains 20 items and their
corresponding dates

S
S
S
S
S

S

a
S

a
S
S
S

a
S
S
S
S

a
S
S

a
a
a
S
S

a
a
S
S
S

a
S
S
S
S

a

S
S
S
S

Hold Vendor Debneflng conferences

Negotiate contract

a
S

a
S
S

Install and Test Equipment/Software

a
S
S
S
S

Begin Training

a
a

Conduct Acceptance Test

S
S
S
S

a
S
S
S
S
S
S
S
S
S
S
S
S

S
S
S
S
S

Announce Apparent Successful Vendor

a

a

a

complete Evaluations

S

S
S
S

a
4

Appendix H, Proposal Certification, is a one-page form to
be completed by the vendor
stating that all of the items
being proposed have been

a
a

a

S
S

Appendix F, Protest Procedures, contains the required
description of the process.

S
S
S

a proposal.

a

a

Appendix D, Benchmark
Requirements, contains the
specific terms, conditions and
steps to be followed during
the benchmark process.

of the required organization of

a

• The process for dealing with
supplier questions is defined.

I 8.

Pre-proposal Conference

Specific questions concerning the RFP

S
S

should be submitted in wnting pnor to the

a

pre-proposal conference so that State

S
S
S
S
S

a
S

a

representatives may prepare responses in
advance ofthe conference Addifional
questions will be entertained at the
onference, however, responses maybe

S
S

deferred anti provided at a

a

copies

S
S

a

later date.

of all written questions and the State

responses will be mailed to all vendors

S
S
S
S

submitting a Letter of Intent to Propose

a
a
a
a
a
a

considered official,

S
S
S
S
S

a
S
S
S
S
S
S

Only the ~mtten responses will be

The response to any question which is given
orally at the conference is to be considered
tentative, After the conference, question
will be researched and the official response

published in writing. This Will assure
accurate, consistent responses to all
vendors

• A letter of intent is required

prior to submitting a proposal.

:

a

•

Bid bonds up to 10% of the

contract vall.[e can be required.

cannct be met
a

a
1 8 2

L.~t:erof Intent to Propose

a•

A letter indicating the vendcr’s intent to

S

a
1 3.o

B~dBond

a

a

respond to the gcp must be received by the

:

A Bid Bard uf $__.

RFP coordin,iror

:

percent of the proposed cost as submitted,

.Jt

the address specified in

lwhichever is iess)

Pacific Time on the ldatei
S

a

Failure to submit a Letter of Intent to

~

result in the rejection of the vendor’s

a
a
~

~suchas references to specific

is required Bonds must

be payable to the State of Washington
Personal or compan checks are not

venoor s disqualified.

5 executed
in

or a

:

nto a cont”Oct with the Agency, in
submission of the Letter of Intent ro Propose

acccrdance wIth the terms of the RFP and

constitutes the vendor’s acceptance of the

the proposal, the bond may be retained

:
:
:

:
a
a

•

a
a
Vendors may withdraw their Letters of
lntent at any trme befcre the deadline for
proposal submission

• Proposals are in’evocable (or
120 days.
1 8 4

:
:
:

‘t’reasury In the event the State

commences any at/ion on the bond, the

vendor proposal terms. including prices. wi
remain in effect fur a minimum of 1 20

(number is optioriaI depending on neeos of
agencyl days after the Proposal Due Date,
that all proposed hardware and system
Ot a

non-

vendor owned customer site for a period of
90 days prior to the Proposol Due Date, that
all proposed capabilities can be
demonstrated by the vendor. and that the

are not sufficient

a
a
a

3.

The vendor fails to include information
requested by a mandatory
requirement Isuch as references to
specific sections in technical documcnLs.
detu~ledexplanations).

4

The vendor presents the infcrnnticn

S

vendor agrees that Venue shall lie in

:
:
:

unsuccessful vendors will be returned
upon execution of the contract.

.

are carefull

inconsistent with the instructions stated
by mandatory requirements in the RFP

5.

Mandatory requirements

•

requested by this RFP in a manner

a

Thurston coun~’Oonds of qualified but

deilned.

a

References report the vendor’s inability
to complY with one or more of the

:

mandatory requirements.

a
a
a

a

a
a
I 8 7

The vendor must certify in writing that all

software hr’s been operational

and paid into the Washington State

a

Proposal certification

developments Will satisfy the reqtiirernent

the event the

aoparenfiysuccessful vendor tails to enter

procedures, evaLiation criteria, and other

Responses roust indicate present
capability.’ reoresentations that ruture

a
a
~
a

proposal.

adminise’at~veinstructions of the RFP

sections in techn~caIdocumentsl

:
:
a

acceprable. Bonds will be retained by the
State until a contract

mandatory requirement has been met

or ten ,)I0)

a

Propose, by the deadline specified. Will

2. The vendor fails to include infcrmat~on
necessary to substantiate tha~a given

a
a

S

the cover letter no later than 4 00 p m

The vendor states that a mandatory

I

•

Mandatory Requirement Defined

6

•

The vendor fails to include the
references required.

:

A mandatory requirement (MR)

minimum need that roust be met by the

:
:

a
a
•
a
a
•
~
a
a
a
•

vendor The State may eliminate from the

a

,~r1acceptable alternative is one wh~cfithe

evaluation process any vendor not fulfilling

~
a
a
a
•
a
~
a
a

State considers satisfactory n meeting a

:
:

5

a

all mandatoryrequirements or not
presenting an acceptable alternative
,

Failure .o meet a mandatory requiremeni
lgrounds for disqualification,) shall he
established by any of tre following
conditions

S

:

proposed hardware and system software is

•
a

S

currently markesed and sold

S

S
S

a
a

B 7

Acceptable Alternative Defined

mandatory specification The State. at its sole
d~scretron.will determine if the proposed
alternative meets the intent of the original
manditoiy requirement

Multiple proposals are
permitted.
•

a

a

5

State of Washington Model Request For Proposal continued
Disclosure Commission Procedures. It any

a
a

a

information is marked as proprietary in the

a
a

performance is required.

S

1 B I

Mui’tiple Proposals

•
S

~
S

Vendors interested in suomitting more thr n
one proposal may do so. providing each

~
a
•

proposal stands alone and independency

proposal, such information Will not be made

S

,

available until the affected Vendor has been
given an opportunity to seek a court

complies with [he instructions, conditions

I 8 14 Waiver of Minor Aansinistrarive
Irregularitier

a
•

:

by suppliers.

a
a
a
a
•
a
•

discretic’n, to waive minor aaministral~ve

a
aa

‘rregularitres rontoined in any proposal

S

• A single response may be
inst it tIcient.

I 8 1,5 Performance and Demonstration
Travel costs

benchmarks within the State of

exceed published State of Washington

one venoo.l to the RH’ may be deemed a

S
S

fail are of compettion ~nci.at the soie

a

OpiioO of the State. the tIP may be
cancelled.

S

• Proposal infonualion is not
necessarily ciinhdent ial or
proprietary.

I 8 19 Pioprietary Pr.nposal Material

a
S
S
S
S
S
S

a
a

Mv information contained in the proposal
1
that is propr:e’ary must be clear y

S
S
S

designaed Marking the entire proposal as

a
a

vendor’s proposal, the State will comply
according to tne appropriate Public
6

to stop performance due to the vendor’s
non-performance or poor performance and
the issue was either (a) not litigated. or 01

fl

detault.

:

peno mnnnce benchmarks outside the State
orWash;notcn

aa

,Submrr full details of al terminanons ror
default experienced b,v the vendor during
tr,~past five ‘,‘ears including the other
pa. tys name, address and telephone
number. Present the vendor’s posnon on
the matter. The Agency v,qH evaluate toe
lasts and may. at its sole discretlco, reject
he vendor’s proposal if the r:.cts oistov’red
ind’co’e toot completion ota contrac’
resa)t:ng rrcrn ch:s tF’i” mo~bejeopz’rd:zed

S

• Functional demonstrations
may be required.

10

F un’-tionail Demonstraticn

ci’,’

selection of the vendor

•a

If no such termim:’ons tar derault have

a
a
•a

been s’xper;onced by the vendor in Lu post
five years, so declare

S

a

honored If a request o made to view a

aa

view functional dernonstraticric and

a

S
S

prop ietarv will be neither accepted nor

.such incidents must be described
Termination for default is defined as notice

a

more than (number) State empioyees to

employees’ reimbursement rates, for not

S
S
S
S

a

a
a
a
a
a
a
•

a
a
a
a
a
•
a
•

S

a
a
a

for default during rho past five years, all

vendor to be

a
•
~

If the vendor has had a contract terminated

per diem costs for evaluators to viev.’
funct:onol dernoristrat;ons
and performance
.

Washington The vsndor mun hear all
tr.ivel and associated per diem costs, nut to

:
e, a proposal from oriiy

Contrrct Performance

licgoteo and such litigation determined the

a

a

I 8 IS S~nqieResponse

!i

~

~

The State will hear all travel and associated

S

A s:ngle response

:

Travel costs can be paid for

•

:

The Stare reserves toe right. at its sole

•

fljunt’iafl against the requested disclosure

and specifications of the RFP.

• Minor irregularities can be
waived.

a
a

Disclosure of past contract

S
S
S
S
S
S
S
S

A functional demonstration e necessary to
gain a corsr.alete understanding or the

:

• The evaluation procedure is

defined explicitly.

vendor’s proposal The functional
demonstration w~Hprovide an opportunity

•

Six pages are devoted to this

mr vendors to further explain ?nd/or

a

demonstrate their responses to :lio RFP.

S
S

critical step. The evaluation is
based on several teams working independently.

Each vendor will he scheduled (number)
days for the demonstration Unless agreed
to prior to scheduI~ngthe functional
demonstration, the evaluation teorni Wili
limit its time to normal work’ng hours (8 00
AM to 5 00 PM). Specifics for the
demonscration are expIa~nedin Appendix c

:

S

TheTechnical and Costsections ofthe

S

•S

5 2.3

Management Team

aS

documented approach tO supportinP each

~

ofthe technical items being rated. A scale

S

proposOlS will be evaluated on the basis of

S

~

The team will evaluate the management

The Management section of the proposals

:
:

will be eialuflted on the boos of references
inadditionto the infofmatton available in

~S

theVendor’s proposalS and demonstrations

the vefidor’s proposal
82

EvalUation Teams

portions

•

of zero to five will be used, where the range
is defined as folloVA~

ofthe response and Will contact

references to verify the vendor’s claims

5 2.4

SelecdonTe3m

S

a
S

0.

•S

wholly inadequate if a mandatoty

•
S

The Selection team will compile the scores,

•S

requirement. it will result in the

S

~

add th~MWBE bonuS for qualified vendors

~a

disqualification of the proposal

•
S

and selectthe Apparently successful VeOdor

aS

The evaluation procedures will be

performed by the REP Coordinator and
several teams formed by State staff The
team evaluations wri progrevi

on the basis of ~hefinal result,

:
:

Scoring is performed by each
te~ using a 5_point scale.

3.

:
:
:

pedormance~ e~ciency

5

dissemination of evaluation results (except in

~S

the event a proposal is rejected as non-

S

responswe)

•a

Proposalswhich pass the prelimina~

a
S

•
a

screenin9
.
. and mandatory requirements

a
S

•

reaeW will be evaluated and scored based

a

Technical Team

The team will conduct the technical
evaluations using t~etechnical proposals
and functional demonstrations it Will also

~~

Qualitative Review and Scoring

:
:

vendor’s propo ed solution meets the needs
of the Agency asdes ribed in the vendor’s

conduct the benchmar~performance
demonstrations and evaluate the results

•

important that the responses be clear and

S
S
S

complete. so that the evaluators can

a

evaluations thereof vaIl not be available to
theTechnical Team

a

:
:

adequately understand all aspects of the
proposal

~ addition to the point score assigned, each

::
:
:
•

S

Finanoal and management data and

expected as the norm

response to each requirement lt is
S

Feature or capability is clearfy

superior to that which is average or

5
S

a
a

on responses to requirements in the RFP
The evaluators will consider how well th~

Response indicates approach is

effectiveand of average capability.

(ndependendy of each other. withOut cross

5 2 I

Feature is non-responsive or

scored technical item is assigned a
weighted value factor. The raw score given

each item ~ythe evaluators ‘will be
multiplied by the value for that item to give

the weighted score.

Cost is scored by companng

:
:

each proponent’s cost ~th
that of the lowest responsive
proposal.

5 2.2

Financial Team

5.4 I

The team Will evaluate all the costs,

Scoring

Sco(in~will use pr~establi5hedevaluation

5.5

Evaluation of Cost proposal

instalment purchase terms, maintenance

~
S

criteria set out in Appendix (letter) Each

S
S

costs and supply costs

ccording to the
3
financial evaluation criteria. The same

a
S

scored item will be given a score by each

aS

The score for the cost proposal will be

aa

evaluator The evaluation teams will score

S

computed by dividing the amount of lowest

~iteniawill be applied tO all proposals. The

aS

~depende0tly
of one another. Upon

•S

responsive bid the Agenry receives by the

Fina003l Team Will also evaluate the
partidPation level of MnOnity and Women

•

completion of the review, scores vaIl be

•

vendor’s total proposed cost This sum will

Business Enterprises Technical and

:
:

benchmarMP~orm~ce
demoflsrfation

fo~ardedto the Selection team.
5 4.1 1 Technical Points

~emultiplied by a weighting fat/or

:

5.6

Total Weighted Score

evaluatiofl scores vaIl not be VailOble to the

a
S

Finanoal Team

•S

Points Wril be assigned based on the

•
S

The vendor’s total weighted score is the

•S

effectiven~~
and ~ficiencyin the

a
S

sum of:

S

State of Washington Model Request For Proposal continued
S

5 8

a) Total Technical weighted score;

Selection ofApparently Successful

Vendor
a
•
S

Ii) Total Management weighted

a
a
a
~
a

score,

C)

Total Benchmark.’Performance

•

:
:

Demonstration weighted
score, and

a
a
•
a
a

d) Total Cost we;gnted score

S

Proposals obtaining a slightly
different but comparable score
are considered equal. The
selection is then based on a
predefined total of selected
factors such as technical and

a
•
•

:
:
a
S
S
S

benchmark scores.

Should any finalist vendor scores be within

:
a

The ev~luationprocess is designed to award

S

~
a

the acquisition not necessarily to the vendor
of le~stcost, but rather to that vendor with

tie oesm comnb~n:don of attributes based
Upon the eva’uatir’n criteria
The Technical, Manociement, ~ndthe
Financial Teams will separately present the
results of the~mmespect:ve evaluations to the
Selection Team The Seiecrion Tearri wiii
compile the scores, add the MWBE bcnus
for qursified vendors and select the
Apparently Successful Vendor on tne basis
nf the foal result

•

a

number) /t of the hiahest score, they will be
considered equal and the selection of the

Apparent Successful Vendor will be based
on the proposal with the highest total of

a

(cotl,

a
a

benchmarki’perTormance or whatever)

:
S

a
a
a
•
a

a

technical, management, and

points. If an Apparently Successful Venaor is
identified. contract negotiations will begin
If, for any re~oon.a contract is nm awarded
t~.the first Apparen?l Successful Vendor,
then the next highest ranking finalist vendor

may he considered for contract

a

•

:
::
•
a

negotiations

\/endors eliminated from further
competition will be mailed notifications oy
the Agency as soon as practical.

S

a

a

S

Yukon Government Contracting Regulations
-

These Regulations have some
interesting features. First,
they are Regulations enacted

under a law (Section 24(3) of
the Financial Administration
Act, Yukon Government).
This, in itself, is unusual.
Many jurisdictions, including
many provincial and most

local government bodies,
enshrine procurement rules,
not in law, but in policy
documents. Some public
bodies don’t even have formal
published policies or procedures manuals. Instead, they
run their procurement function by ‘established practices’.
Laws are rigid, and subject to
review by the courts. Regulations are typically more acces8

S
S
S
S

a
S
S
S
S
a
S
S

a
S
S
S
S

a
S
S

a
a
S
S

a
a
S
S

sible to the public and much
more enforceable than policies
or procedures not supported
by the force of law. Informal
policies get interpreted in the
light of changing circumstances.

a
S
S
S
S
S
S
S
S
S
S

S

a

These Regulations establish a
framework for procurement
within Yukon. They are only
6-pages in length and establish the overall approach to
procurement. (The Directives
provide the details.)
While many of the topics and
much of the content of each of
this Regulation’s 17 Articles
are similar to those found in
other jurisdictions and certainly not exciting to read,

there are some interesting
features. A review of these

S
S

features can help your organi-

a
a

zation improve its RFP practices.

S
S

a
a
S

a

a
S
S

a
a

S
S

a
a
S

a
a
S
S
S
S
S
S
S
S

a
S
S
S

a
S
S
S
S
S

a
a
a

There are five key areas dealt
with in this document. (Information taken directly from the
Contract Regulations is contained in shaded boxes.)
1. The objectives are identified
as more than simply to ensure
that procurement is done in a
fair and open manner. The
introduction of “fiscally responsible” and “accountable”
sets a tone not usually found
in procurement law.

2. The objectives of gcvernment contracting

vided information about losing

poliCy are to ensure that government

S
S
S

contracting activities are carried out irs a fair,

a

proposals.

ccmpet;t~iJemanner

2. The regulations provide

access to material in a nondiscriminatory way.

a

11. Evaluation coteria and standards used

S
S
S
S
S
S

to evaluate bids and proposals will be fully

a

critena and standards will be used to

S
S
S
S

a
6 Reasonable access will be provided to

government policy documents :00 related

S
S
S

contracting materials upon request.

S

Materials avcilable for distrihu’~oflwill be
suppI~edin a non-discrimin:”Oiy mann”r,
and any fees charged for such
distribution will be reasonable.

a
a
S

a
a
S

a

and dearly described in requests for bids or

evaluate bids or proposals received

1 2 Subject to territorial access to

access to information about their own bids
or proposals and how these were
evaluated,

a

tracts are identified: competition will be open to all; and,

a

lished in these Regulations is
the right of a proponent to
challenge an award, to receive
some compensation for mon
ies spent, and to change the

terms of criteria and spending
thresholds.

7 Prospective b’dders arid pr0p0i’.e~’tsWili
be registered on pen source liStS 00
request

8 Prospective biaders ano proponents wilt
be given copies of requests for bios ci
prcpOsOi:

Upoil

raques’

10 Cortracring au’horit’es w~tlnor use
stancard~,speciicatic.os. eva,uat~or.criteri:.
time im;’s to respond to retlUestt for Oids

or prOpCcS’iS

.

or other means to untoirly

limit compett~on

4. The evaluation process will
be visibly fair. Key information
will be provided in the RFP
and proponents will be pro-

a
S
S

procurement process:

S
S

a
a
S

a
a
a
S
S
S
S

a
a
a
a
a
a
a
a
S
S
S
S
S
S
S

a
S
S
S

a
S

a
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S

S

a

3. The key principles of competing for government con-

the rules will be stated in

a

proponents will upon request be given

5. The final principle estab-

S
S
S
S

a
a

a

S
S

S

S

information legislation, bidders and

a

a

a
a
a

S

proposals, and only those evaluation

S

S

a

Yukon Government Contracting Directive

S

S

fiscaily responsible. accourrable, open and

S

13 There will be a formal bid challenge

mechatssm, based on thefollowing

S
S
S

a reasonable opportunity to r gister

a
a
a
a
a

complaintt~

S
S
S
S

(b Complainants will have a

a

responsibility to make all reasonable

attempts to settle their disputes with the
applicable contracting authooty

S
S
S
S

a
S
S

a

redress including compensation for

S
S
S

costs of complaining and bid/proposal

S

((There will be an opportunity for

preparatiOn costs
(d,lA mechanism to change. where

warranted, government contracting

principles established in the
Contract Regulations. The
Contracting Directive is organized into 70 clauses covering 17 pages.
Some of the features detailed
in the Directive are noteworthy:

A list of contemplated contracts over $50,000 is made
public.
a

Dollar limits determine the
RFP procedure.
a

a A pre-qualification process
is governed by RFP rules.

a
S

(a) Bidders and proponents will be given

This directive provides the
specific rules and procedures
embodying the policies and

• The information in the RF’P
is defined explicitly.
• Reasons for rejecting a
proposal are defined explicitly.
• Evaluations can only be
done using the criteria in the
RFP.
• Extended contracts must be
identified to the public.

a

:

a

The bid challenge process

uses a committee that includes representatives from
the public.

policies and procedures will be provided
9

Yukon Government Contracting Regulations continued
-

(b( Retween 525.000 and 150,000.

The remainder of this article
provides a more detailed

description of each of these
features. Information in
shaded boxes is taken directly
from the Contracting Directive.

S
S
S

a
S

contracting authorities will either
invite proposals from three sources..

a
a
a
a
a

or issue publicly advertised requests

S
S

ic)Above S50.000. contracting

a

a
a
a

authorities vail ssue publicly

S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S

for proposals

:‘dverticec request for propos~ls,or

S

a

• A list of contemplated
contracts over $50,000 is

made public.The list is to be
created on a quarterly basis.
Publication of this list permits
suppliers to identify upcoming
opportunities before the RFP
is announced.
12 (1) Contracting :.uthor~tirsesi. before
the coo cit each fccal year quarter. pro\’ide
to the Depun’ Heno, Government Services,
oi delegate C tstirio ct contracts and
stCn.ding offer r’qreemmnts n excess o’
STO.000

.

coriternpateo to be

awarded in the rolio..’,’:ng quarte

(3) The Deouty Head, Gnvrjnment
Seo’ices. or celeg~tewill make available to
the public the informatio’ prov.ded by
cor.tra”tng authorities in subsection 11)

• Dollar limits deterrnin~Ihe
RFP procedure. These limits
are consistent with those in

other comparable jurisdictions.

16 (2) (a) Below 525~00Oestimated
contract value, contracting
authorities may enter into a contract
or standing offer agreement directly
vath a proponent

invite proposals from all sources on

S

a
a
S
S
S
S

a
a
S
S

a
a
S
S

a
a
a
a
S
S
S
S

a
S
S
S

a
S

a
S
S
S
S
S
S
S

•
a
•

a
•
a
~
a

an open source is’

• A pre-quali Ii cation process
is governed by RFP rules. It is

used to establish a qualified
source list that is only valid
for up to one year. No names

can be added to the qualified
source list except through the
formal process. This is an

excellent approach. In many
jurisdictions, the pre-qualification process is less formal

and, therefore, more subjective and more difficult to
defend as being “fair and

open”.

29 it) Where

c000’actinq authority pro-

qualifies bidders or proponents Oefore
issuing a request for b’ds or propcsa~sfor a
contract, it Will establish a qual~fectsource
lot pursuant to this d~recttve,which wilt he
vatd for up to one year.

•
a
a
a
•

:
:
a
a
•
•

•
•

the scope of each qual’fied source list in
.

terms ot the specific ronrracts which are
contempla’ed

30. )i A contracting aut.bor’ty w’ll publicly
advertise fcr b~d0ersor proponents ro
submit their quaiifications for qualilied
source l~stc

this directive and Will be conducted
pursuant to this directive

3 I Responses to requests for proposals
ssued pursuant to section 30 will be
considered proposals as defined by this
d~rect:veano will be evaluated accordingly

32 A contracting authority will not add the
rc-irne of a bidder Cr proponent to qualified
source lists except through the
evaluation and acceotance of the

proponent’s qualifications submitted in
response to the request for bids or
proposals

a
S
S
S
S
S
S
S
S
S
S

a
a

a
a

:

• The information to be contained in the RFI’5 is defined
explicitly. This type of information is found in many other
organization’s directives and
policies. However, some

organizations do not insist
that the RFP contain the
contract terms, nor a full
description of the evaluation
process.

a
a
a
a
a

(2) The contracting authority will define

qualifications will be considered to be
requests for proposals as defined by

S
S
S
S
S
S
S

S

S

(2( Such requests for submission of

a

S
S
S
a
a

a

S

10

S
S
S
S
S
S
S
S
S
S

40 .Arequest for bids or prriposals will
include the following Intormatlcin:

a

a
a
a

(a)

the essential terms of

:

the contract(s)

•

U)

a
a
a
a
a
a

...

to he

awarded including:

a full dcscidption of
ihc goods or services

(ii)

the form, amciunt, and

tenns and uondlUOtlS of arty
required perfl)fl)fl~

securitY

...

ho) the completion date
or any other

unning

ci.insldCraUOfls

(iv)

...

other terms and

uindttinflS which would tat
relevant

...

terms and conditiOnS fur the

(Ii)

submissililt 01 bids or
pro piisdlS...

(c)

(a)

:
:
::

a lull desCflptiuls of the

required ~

(Ii)

there ire sitinilteimt omi&sl°nS
of required Infunitatsont

(c)

a htd or propoSal is not signed

:
:
:
:
:
:
::

t
as required in ihe reques . tar
bids or proposals

a

manner in whk h bids or

•a

proposals will be evalUated

a

includiltg

(11 the method to be used lu

(d)

:
:
:
::

Un’ required bid secunty in the

(e)

restricted competition that
exceed the co~espondmg

thu bid or proposdi has

eaudutIOllS attached which .me
ttit autlonl’/.ed by the request
tar bids or prapoSilS

limit must also be identified.
In many jurisdiCt10ns~ this

information is not readily
available. In some, it is only
released to the public when
an application iS made under
the access to ~nfo~ati0n
laws.

:
:
:
:

60. (1) In the ease of a sole sourced
contract (for under $25,000 when an

~
a
(fl

liFP would nonna1~be used) where a

the bid or proposal fails to

a

a
a

mccl one or nme ssartdai’dS
1

••

value of the cont~etpast the limit for

S

specilted ii the request Pin bids

aa

sole sourcing permitted by these

a

or propoSalS

•

it

::

~

ontraetiflg autborI~Increases the

0

paxagraPh~~
the contracting authori~

:

csa1UatL bids or proposals

(Ii) the evaluation critetsa, stated

lied. Contracts resulting from

•

reqUiivCl form t~unit pniivlcled:

a

extended beyond the limit for
sole sourcing must be identi-

it Is nol submitftcl in the

will 1mm lately1

there Is substan itat evidenuc
that, pursuaitt to the evaltid-

ntll~j’the contract

to the ~epuly hemi of Oov~ment
Se~Ce5or delegate.

in such a manner as In & learly

S

Hon cniteila conlainud In the

a

Identify all the iofuctnlitlrifl to

•
S

requesi liir bids or proposals, a

~S

(2) In the case of an ini4tatioflalhY

be provided by the bidder or

a
•

bidder ot prop nent i~ouldhe

S

soureed contract (for betsweefl $25000

proponent which will be

aa

uitabte to car~’out the

•a

and

used to evalualtt the btd or

a

uOtiii’JCt as specified.

a
S

a eo~~etthgauthottlY Increases the

pinpossd

•

•

value of the contract past the limit for

...

: done
Evaluations can only be
::
using the criteria in the
: ~
:
:
:

Govemm~~
Services or delegate.

S

50. The contracting authoilty will

been received p~orto the closing time

S
S

evaluate bids or proposalS

~

...

solelY

~ th~basis of the evaluation evitetta
47. The on~etingautbOtt~may
0
reject a bid or pmposai which has

contract to the Depu~Head of

a
S

tioflS.

an RFP) where

invitational tendering permitted by
those pac~raphs~
the ontractthg
0
authott~rwill immediately 1dent~the

•

• Reasons for rejecting a
proposal are defined explicitly.
In stating the formal reasons,
the organization removes the
appearance of arbitra~ ac-

$50,000 involving

:
:
:

and requirements contained In the

s

source contracts that are

only where:
S
a

request

...

~

:
:
:

Extended contracts must be
identified to the public. Sole
a

(3) The ~epuly Hemi, Government
Se~CeS,or delegate will ldent~all
contacts under this section to the
public at regul~intewals.

The bid challenge process
uses a committee that ineludes representatives from

•

a
S

ii

S
Yukon Government
Contracting ReguIat~ons ~

continued

S
S
S
S

the public. It is unusual to

a

have members of the public
participate in the challenge
process.

61..

(2)

S
S
S
S
S
S
S
S
S

a

The (bid challenge) comniltte’c’

will be made up of a chub, art alternate who

will act In Ihe

abseuce of the

chair, live (a) rcpnest’ntati~es from the

S
S
S
S

a
a

representatives from the pu lie.

S
S
S
S
S
S

64. (3) A complaint registered with the

a
a

Government of Yukon, and Inc (5)

committee whtuh Is found by the chain
to warrant a hearing wsll be heord
by a panel of three (3) members

S
S
S
S
S
S

consisting of (lie c:halr and one (11

a

member appointed by lb C chat fri‘in

a

Why bother?
Some organizations appear to
be trapped by their own
regulations or practices. I
recently came across an
announcement of an RFP in a
major newspaper. The announcement appeared on a
Friday. RFPs were available
for pick up on the following
Monday. Proposals were due
at the close of business 10
days later. There were only 8
working days between the
release of the RFP and the
closing date. No suppliers
meeting was scheduled but
questions could be submitted
by phone or fax.

S

the represcnlal

yes

S

of the government

a
a

:
:

and one (1) member appointed by the

chair fri mn the rcprcscnlatives of tb ‘
public.

The RFP was for a major
review of a key component of
the organization’s computer
operations. It included a
review of both manual and
computer-based procedures.

r—

— — — — —

— — — —

— — —

— —

—

S

a
a
S

a
S

a
S
S
S
S
S
S
S

a
S
S
S
S
S
S
S
S
S
S
S

a
S
S
S

In reading this ad, and discovering the short time to respond, many suppliers
reached one of two different
conclusions:
(i) The project was behind
schedule and the manager
was tiying to gain a few days
by shortening the RFP process;
(ii) The supplier had already
been selected but internal
regulations required that an
RFP be issued.

a
S

a
a
a
a
a
S

a
a

Whatever the reason, extremely short response times
raise questions and concerns
in the supplier community.

S
S
S

a
a
S
S
S
S
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INSIDE
• JncIud~nga StrategicAlliance in the RFP
Recently one of my clients issued an RFP for the
development of a sophisticated computer

Welcome to issue # 10:
Australia, Arizona and British Columbia

system incorporating some leading edge
technology. They wanted to ensure that this
product was kept ahead of the competition.
The organization wanted to form a strategic
partnership with the selected supplier. This
article identifies how this requirement was
incorporated into their RFP.
• The Victorian Government
Purchasing Board
This new central agency was set up to solve
existing problems related to procurement. The
philosophy ofthe Board is to play a guiding
and facilitating role in developing a
coordinated purchasing strategy, rather than
providing purchasing services. This article
describes the role and philosophy of the Board,
its Purchaang Principles, and several key policy
issues they have addressed.
• State of Arkansas Procurement Code
The State ofArizona has created a single
document containing its Procurement Code.
This Code is based on statutes, administrative
rules and regulations. All of this material is
integrated into the manual and organized by
topic. This article describes some of the key

This issue features articles about RFP issues, practices and
policies from these three different jurisdictions. Each of these is a
state agency, rather than a federal agency. Hence they share many
common concerns. Not surprisingly, many state agencies throughout the western world share similar approaches to procurement
issues.
On my recent trip to Australia. I met with the Director of the
newly created Victorian Government Purchasing Agency. We discussed common problems and the role of this new agency. This
Issue contains some of their initial policy statements, and a definition of their responsibilities.
The two articles about Arizona were developed from research
into U.S. practices. Much of this research will appear in a new
publication, The Request For Proposal Handbook. This book is being
released by Government Technology Magazine later this year. One
article deals with their Procurement legislation and regulations; the
second, with a specific RFP.
The final article illustrates how one of my clients dealt with the
issue of Strategic Partnerships in its RFP. This article identifies the
information they requested from each supplier and how they evaluated this factor.

features found in this I 20-page document.
• Terms and Conditions in Arizona
This short article identifies some interesting
features found in their standardized Terms and
Conditions section of a recent RFP.

If you require any more information about these topics, give
me a call, or drop me an e-mail. My internet address is:
‘74352.631 @compuserve.com”

The RFP Report is published by
Michael Asner Consulting, a division of
Michael Asner Holdings, 5951-237 A
Street, Langley, B.C. V2Z 1A6, Canada.
Phone / Fax /604) 530-7881
ISSN 11 92-3 92X
Subsciption rates $70 per year in

North America. Prices vary elsewhere.
Printed in Canada.
Copyright ~ 1995 Michael Asner
Consulting. All rights Thcluding
translation into other languages,
reserved by the publishers. No part of
this publication may be reproduced in
any form, by microfilm, xerography,
or otherwise, or incorporated in any
information retrieval systems without
the written permission of the copyright owner.

RFPs and the Jaw of contracts
The process of issuing an RFP and
receiving proposals does, by design or
inadvertently, establish contractual
rights and obligations. Each RFP and
the associated process should be
reviewed by your lawyer or legal
department prior to issuing the RFP.
The examples and sample RFPs used
throughout this text have been used
in many differentjurisdictions in the
past. The author makes no claim
about the appropriateness, correctness, or legal consequences of these
examples or sample RFPs. Competent
legal advice should be obtained to
review your Request For Proposal and
the associated process.
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Including a Strategic Alliance in the RFP
Recently, one of my clients
issued an RFP for the development and maintenance of a
sophisticated computer system
incorporating some leading
edge technology. The organization wanted to do more than
simply contract with a firm for
developing and maintaining
this application. They wanted
the application to be constantly
enhanced and to remain “leading edge”; the wanted the
supplier to help them achieve
this goal by exchanging information and expertise on an ongoing basis.
The organization was, in fact,
looking to form a strategic
partnership with a supplier.
This immnediately presented a
problem in terms of the RFP.
‘l7ypically, an RFP is used to
obtain goods and services
when price is not the only
selection criterion. But how do
you incorporate the search for
a strategic partner? What are
the requirements for a strategic
partner? How do you evaluate
them? and How do you contract for “strategic partner”
services.
After much discussion, we
came up with the following
strategy. The RFP would be
divided into two parts. The first
part would deal with the computer system. It would set out
the requirements, the evaluation criteria and the terms of
the contract. The supplier
would respond by describing

S
S
S
S
S
S
S

its proposed design, its
technical capabilities, and
the associated prices and
contract terms.

a
S
S

a
S
S
S
S
S
S
S
S
S

a
S
S

a
S
S
S

a
a
S
S
S

a
a
S
S
S
S
S
S
S
S

a
S
S
S

a
S
S

a
S
S

a
S
S
S
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There would be a second part
to the RFP which dealt with
the “strategic partner” issue.
It also would set out the
requirements, the evaluation
criteria and the. terms of the
contract. However, the second part was radically different. It define the requirements in terms of services
and skills to be provided by
the supplier. Rather than
proposing a contract, the
RFP suggested that a Memorandum of Agreement be
signed.
The RFP was divide into 9
sections. The remainder of
this article describes how the
strategic partnership was
presented in each major
section.

1. OVERVIEW

This section of the RFP contained a high-level description
of the organization and the
project. It defined the key
requirements as follows:
1.2 Our organization is seelunc a responsive

:
a
•
a
a
a
a
a

2 3 Objective 2 - To be a strategic partner
We are interested in forming a strategic
afliancr’ with a contractor This alliance can
take many different forms in its broadest
sense a strategic alliance involves a longterm commitment and a collaborative

•

.

..

a

apprcach to identil~,irigopportunities to

:

apply this technology Typically, partners
make a mutual commitment to a process of

arid resOonsinie suppi:er ~apabloof

strategic planning, project identification and

(:1 d~velcpingtoe nreqrated resource
a
package (IRP) and suppori’ing the system

implementation

with a

~Orig

term comm’ment

0

resnonse

to re~v.’der’innd~t’om users, an ~xp;ndinq
us~rbaso and the ccnt~nuedintroduction of
n~.vapui~i.atiuns
and technolocies~and

a
a
a
a
a
a
•

We have identified the following is some of
the maJor issues to be addressed in

~

development of this RFP tnzit it is neither
a
a
a
a
a
a
a
a

:
a
a
a
a
a
a

struc:anng a strnteg~celltance From the
ministry’s perspective, we ore ioofrsng to our

nl formino a strateoic allrance with the

a

partner as a sourco ofsfrJl!s, knowledge,
people market intell:aence. research and

Mna’rj ofEducation This alliance will

•

development capab~ldes.produ~

•

involve a long-term commitmer.t and a

a
a
a
a
a
a
•
a
•
a
a
~
a
a

infcrmation, ,iccess to commercially

a
a

available tools and sofbv’~’re.and

S

ccl!ahorat~venpprocrh to cents~’ing

2.0

REQUIREMENTS

This section of the RFP contained the detailed requirements. First the overall objectives were stated. This was
followed by a detailed description of the requirements for
each.
Objective 1 was to implement
the new technology. In this
section, the RFP described the
tasks required: completing the
design, developing the system,
followed by field testing then
acceptance testing.

•
a
a
a
a
•
~
a

:
:
a
•
•
a
a
a
a
a
a
a
•

potentially, as a source of revenue
generated by the commercialization of this
product
The list below dentifies some of our
objectives. While none of these objective
are mandatory, objectives lix) and (xJ are
very importanr

Objectives

(i) Ensure

rhat sufficient numbers of qualified

staff are available to support and
ma~nta~n
the product, to develo,o
competent and realistic plans, to plan
and manage development efforts, to
train and support users

)ul To maintain the systems by ensuring the

:
:

:

a
•
a
•

districts to support this apolication, to
license the various tools for their own use.
or to hire dedicated technical staff to
support this application.

(si) To pro’iide terhnical and design
resources to ensure that the nrtial system
can be kept current with an evolving user
base, new demands from users,
emerging technologies and computer~
based tools:

unanticipated resources, and sl~llsas
required to support new screens, new
Internet capabilities, new network
services, an expanding group of users:

(lvi To ddopt and mainra~nthe staff
necessary to provide a rapid change
capabuiryas part or the maintenance

a
a
a
~
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a

:
:
a
a
a
a
a
a
a
a
a
a
a

effort

(VI To minimize the need for ongoing
technical support. enhar’icements
operation assistance to be delivered by
ministry staff,

)vi;’To provide training material and ccurses
as required

1w) to provide ongoing planning and other
related services

(Viii)

to provide leading edge technical

intelligence, tools, support to ministry at
compefitive costs,

(lxi to generare revenue on a cosr.sharing
basis due to commercializaticnimarketing
of this application

0

other jurisdiCtions

and

ix) to minimize financial commItments of the

provision of both planned and

Objective 2 dealt with the
strategic partnership.

practical nor economical for the school

a

:

opportunitIes to apply this ~echnoIogv

The ministy has determined, during the

ministry by dealing directly with users

:
a
a
a
a

3

Jncluding a Strategic Afliance in the RFP Continued
8. I~ROI~OSAL
CON’I’ENTS

•
a

research and de-’ielopmenr Identify the
type and amount of research and

This pa~ of the NFP described
the i irgal tization of the pro—

•

development work undertaken in the last

a
a
a
a
a
a
a

i 2 months ldenri’y how this wcrk can

pnsal. It instructed the suppli—

ers to present the information
in a specified order and it
ident flied tile topicS to he
discussed.
The suppliers were jnsb-Uctc’d
to respond to the requireinents für a strategic partner
in Section 3 of their proposals,
‘l’hes.’ instructions are present ed below:
SECTiON 3

-

PROPONENTS

RESPONSE - OBJECTIVE #2

:
:
a

a
a
a
a
a
a

:

vIDscuss you organization knnwiedge of

:

provide toe required skills. knowiedge. aol

:

people

aa
a
a
a
a
a
a
a
a
a

capabilities ana how they contribute to the

the wide range of tools and software
products ava~lahleon the local area and

mequiren:ents Discuss how proponen’
keeps current ri ‘his fast-changing
environment Discuss how this
informctoO could be transfrrred to the
Ministry,

lv(Diswss your approach to

)vi) Discuss formal and informal links and
relationships and agreements proponent

organization arid the Ministry would work

:
:

~ogetherover the next 3~months Provide

a

o’en’ifled in your proposal for Objective

a sperific plan ~or achieving lhe oojec’tives

a
a
a
a
a

1 Discuss how these relationships can

e-elow

Susine-ss Proposal

L.escobe the spec:flc ways in which your

and completing the work described in
section 2 3. Include the following issues,

products that proponent has developed
and/or commercialized, laent:Iyyour
specific capabilities related to this
product.

9. EVALUATION PROCESS
(ii Identify the required skills, knoes~edge
and peopie to satisfy the objectives and
proponent’s ahili~vto provide these skills,
knowledge

and people

:
:
a
a

(ii)

Identify proponent’s market intelligence
capabuities and how these capabilities
can rontobute to proponent’s worth as a
sv;itegic partner,

(ri) loentify proponents approach to

:

:
:
:
:
:
•

Section 9 of the RFP identified
the process for evaluating the

‘~i~~~jflg
criteria.

(a) The proponents chilly to identiry and

por’nership,

(c) The proponents research and
development capabilities and how they
contribute r toe partnersh~p,
0

(d) The’ pr000nients Fechnical depth and
breadth as it relates to software- products.
a
a
a
a
a
a
a
a
a
a
a

:

has with suppliers whose products were

assist your worth as a strategic partner

a strategic partner - will be based on the

(b) The-proponents market intelligence

commercialization Does proponent see
any commercial capabilit~csof the
product or related products? identify

and content of this section is providea

3 2 2 Thee-valuation of O~ectve2 To be

contribute to proponent’s wonih as a
strategic partner:

a
a
a
a
a
a
•
a
a
a

partner r~
description ot the requred format

9 2 Explanation of the Evaluation Cr~terin

a
a
a
a
a
a
a

widearea ne’works identified in toe
a
•
a
a

This sec~lor~
cnntains your detailea proposal
nsiated so Objective #2 - To be a strategic

a
a

~

available on the speoIieJ notworks

arid t’s rbilOy to apply this knowledge to the
benefit of the mirbtr ’,
5
(Cl The pmcponenrs approach to
commercialization of this product and its
experience ~viths:milar products The
oroporents specific marhet:ng and sales
capubiliucs,

a
a
a

(f) the proponents relationship With

a
a
a

software development organizations.

:

iflOJSlr~entitias:

:
:
:

software Lornpaniies, and other computer

(gi The practicaliy of the

business plan and

the associated revenue/cost generated over

proposals, the points associatcd with each major factor
and provided an explanation
of the evaluation criteria. The

•

Ifi) Proponents partners abiiiy to work with

•

the- educatori communily

RFP identified the specific
questions which each Evalua-

a

for would consider in assigning the points.

the fiveyear period, and

a

:
:

The Role of a new Central Agency

-

The Victorian Government Purchasing Board
Central procurement agencies

can be highly effective in
developing policies arid promoting good practices. However, they do have some
weaknesses. Often, they are
unable to provide timely
purchasing services in large,
dispersed organizations.

The Government of Victoria, a
state in Australia, has re-

cently established a new
central agency to improve the
Purchasing Function.
As an illustrative example of a
central agency, this article
discussed the purposes of the
board, the enabling legislation, and some of its initial

policies.

a
a
a

This framework will introduce more effective
business practices. systems and skills into ‘he

S

public service which will deliver benefits not
a
•
only to the Government but also to the

:

suJply rdustiy and the wider community

a
a

Role and Philosophy

S

a
a
a
a
a
a
a
a
S

a
S
S
S
S

The Victoria Government
Purchasing Board was established by the Financial Management (Amendment) Act
1994. It’s principal role is the
achievement of the Government’s purchasing reform

a
a
a
a

program with specific focus on
strategic procurement and

S

achievement of purchasing
principles and better commercial practices. Within this role

a
a
a
a
a
a
a
a
a
a

the Board is responsible for
establishing supply management policies and guidelines;

S
S

assisting departments in the

Finance:

a

acquisition of goods and
services; accrediting departments to undertake their own
purchasing and tendering;
coordinating a limited number
of central contracts and
facilitating the establishment

S
S

a
had a very lOW pnron~I.resulting n less than

S
S
S
S

optima de:is~onmaking This has bee-n we-il

a

documented in the results of reviews and

S
S

highlighted problems of bureaucracy, lack

a
a
a
a
a

of policy direction, information and skills

a

reports conducted by the Auditor General
and external consultants, Which have

Accordingly, new legislation has bee-n
enacted to establish the \Jicrorian
Government Purchasing Soord which will

S
S
S
S

a
a
a
a
a
S

be responsible for driving key purchasing
reforms They will include the delegation of

a
S

a

S

a
S
S
S
S

a
a
a
a
a
a
a
S

According to the Minister of

For many years the purchasing function has

-

a
a

achieved as the basis of the
Victorian Government pur-

chasing strategy:
• Value For Money

S
S
S
S
S

Purchasing decisions should
achieve the objective of the
best return for expenditure

a
a
a
a

and most cost-effective solutions for the government; this

a

S

a
a
S

should involve consideration
of whole-of-life costs, quality,

a
a

and the provision of local

S
S

support services.

a
S

a
a
a
a
a
a
S
S
S

a
a
S
S

a

• Open and Fair Competition
The Purchasing processes
should ensure that all suppliers have access to government
purchasing and that there is
equity, transparency and
confidence in the process.

S

a
a
a
a

•

• Professional Integrity and
Probity

a
a
S

and business practices.
The philosophy of the Board is

S

focusing mainly on providing
overall central purchasing and
tendering services.

fundamental principles to be

a

of improved skills, systems

to play a guiding and facilitating role in developing a coordinated Government Purchasing Strategy rather than

ment policy objectives, the
Board endorses the following

a
a
S
S
S
S

a
a
S
S

Government purchasing
should be managed at all
times in a manner which
ensure ethics, probity and the

highest professional standards are maintained.

a
S

• Client Service

a
a
a
a
a

The ultimate objective of the

responsihiliy and accountability for

S

purchasing decisions and actions to

S
S

S
S

purchasing program should

government d~partmentsunder a new

a

a

be to provide a value-added
service to clients in depart-

pclioj and accreditation framework.

a

S
S
S

a
S

• Purchasing Principles
In accordance with Govern-

S
S
S
S

a

ments.
5
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• Management of Risks
•
Purchasing Reform Initiatives
-

S

•
,

Purchasing systems and
practices should be put in
place to effectively identify
and minimise potential financial and other risks (e.g.
support, quality, product
guarantees, etc.) to the government in the purchasing of
goods and services. This
should be done by incorporating appropriate specifications
terms and conditions of contract to reduce the Government’s exposure to risks such
as failure of a product or a
supplier to perform,

S

•

:
a
S

a

:
:
:
:
:

a

a

The following are the specific
initiatives and actions which
will be facilitated by the
Board:

Management controls and
systems are established which
clearly define responsibility
and accountability for purchasing actions and dccisions.

• establishment of an accreditation framework to enable
the delegation or devolution of
purchasing functions to
departments:

• facilitation of training strategies and programs which will
enhance purchasing skills,
competencies and productiv-

ity;

a

•

process;

a

• rationalisation of central
(corporate) contracts and

Purchasing systems should be
designed to eliminate unnec-

tendering;

essary red tape and bureaucratic practices.

• development of purchasing
policies and guidelines to
provide direction in achieving
purchasing practices and
objectives;

• Local Industry Sourcing
Whenever practicable Government departments should
source their requirements
from Australia/New Zealand
suppliers and maximize local
content providing the above
purchasing principles can
also be achieved,
6

a

a
a

:
:
:
:

a

a

•
a
a
a

:

Board’s monitoring or legal,
department accountability
and sha.ring of information

with industry on purchasing
requirements;

• development of a procurement planning process to
enable the establishment of

targeted purchasing strategies
and objectives which will

:
:
:
a
a

:

more effectively achieve the
principles outlined above and
provide for a pro-active rather

than reactive purchasing
program;
• formulation of improved
business practices to enable
more effective commerciallybased processes, increased
savings for departments and
improved relationships be-

:

tween suppliers and buyers;

•

• coordination of development
of strategic purchasing infor-

•
a

• Simplicity

:
:

:

S

• achievement of an ongoing
partnership between the
Board, the supply industry
and departments including
effective mechanisms for
communication and input by
stakeholders to the reform

:

S
S

activities to facilitate the

a

a

• Accountability

a

•
.

S

•

a

:
:
:

mation data bases and systems;
• development of benchmarks,
targets and strategic performance indicators to measure
achievement of outcomes.

a
S

•

:

Communication and Input

~

• provision of guidance and

Victorian Government Pur-

assistance on avoidance and
resolution of conflicts and
disputes;

chasing Board will be estab-

• provision of information and
reporting on purchasing

lishing ongoing mechanisms

:
:
a
S

to provide input to the development of State purchasing
and reform strategy which will
include industry, supply

managers and key

a
a
a
a
a

stakeholders. Some specific
mechanisms under consideration will include:

S
S

a

• Supplier Liaison Committee

S
S

a

which will be responsible for

S
S

providing input into business
practices, systems and information needs as well as the

a
a
a
a
a

development of policies and
guidelines which will effect
trading with government.

S
S
S

This Act created the Board.
While the Act deals with many
topics including Membership,
terms of office, payment,
procedures, and members’
pecuniary interests, two
sections of the Act are of
particular interest: functions
of the Board and Supply
policies. These sections are
reproduced below.

a
S
S

54B. Functions of Board

• Supply Management Group
consisting of supply managers
of government departments
and representatives and
appropriate central agencies
with the responsibility of
identifying better buying
opportunities including the
use of lead agencies (“centres
of excellence”), joint venture
or partnerships to sponsor
government contracts and
purchasing initiatives as
appropriate: and providing
input and feedback to the
Board on policy matters.
• Education and Training
Committee which will include
major departments, potential
training providers as well as
Commonwealth and local
government representation as
appropriate to provide advice
on training needs, strategies
and programs for improving
government purchasing skills
across the State.
Financial Management
(Amendment) Act 1994

a
a
a

The Board has the following
functions
-

S

a
S
S

a
a
a
a
S
S
S

a
S
S
S
S
S

a
S
S

a
a
a

(a) in relation to the supply of

goods, works and services to
department and the management and disposal of goods by
departments
(i) to develop, implement
and review policies and
practices; and
-

(ii) to provide advice,

S
S
S
S

a
S

a
S
S

a
a
a
S

a
S

a
a
S
S
S
S
S

a
a
a
a

S
S
S
S

a
a
a
a
a
a
a
a
S
S

a
a
a
S
S
S

a
a
a
S
S

a
S
S
S
S
S
S
S

a
a
a
a
a
a
S

a

sultancy services;

S
S

(b) to monitor departmental
compliance with supply policies and Ministerial directions
and to report irregularities to
the relevant Minister and the
Minister;

ments and supply markets for
access by departments:
(e) other functions conferred

on the Board by this Part.
54L. Supply policies
(1) The Board may prepare,
make, amend and revoke
instruments, to be known as

“supply policies”, with respect’
to policies and practices
relating to the supply of
goods, works and services to
departments and the management and disposal of goods by
departments.
(2) A supply policy

-

a

staff training and con-

S

a
a
a
a

a
a
a

S

a
S
S
S

S
S
S
S
S

a
a
a
a

(a) must be consistent with
directions under section 8 and
the regulations;
(b) may be of general or limited application;
(c) may differ according to

differences in time, place or
circumstance;

S

a
S
S
S

a
S
S

a
S

(d) may confer a discretionary
authority or impose a duty on
a specified person or class of
persons;

a

(c) to foster improvements in
the use and application of
purchasing systems and
electronic trading;

S
S
S
S
S
S
S
S

(e) may leave anything for the
approval or satisfaction of a
specified person or class of
persons;

a

(d) to establish and maintain a
comprehensive data base of
purchasing data of depart-

S
S
S
S
S
S
S

(it) may apply, adopt or incorporate any matter contained
in any document, code,
7

The Role of a new Central Agency
The Victorian Government Purchasing Board continued
-

standard, rule, specification
or method formulated, issued,

prescribed or published by
any person whether
(i) wholly or partially or
as amended by the
policy: or
-

(ii) as formulated, issued, prescribed or

published at the time
the policy is made or at
any time before then; or
(iii) as formulated,

issued, prescribed or
published form time to
time;

:
:
:

(g) may provide in a specified
case or class of cases for the
exemption of departments,
persons or things or classes of
persons or things from any of
the provisions of the policy,
whether unconditionally or on
specified conditions and

either wholly or to such an
extent as is specified.

(4) All accountable officers
and other members of staff of
departments must comply
with supply policies.

8

:
:
~

:
a
a

tenders are reproduced
below:

S

:
:

[1.11 Purchasing Ethics and
Principles

:
a
a

:
:
:
:
S
5

a

a
a

:

Officers involved in purchasing and supply management
in the public sector must
maintain the highest ethical

standards to provide value for
money by:-

• Ensuring that public money
is spent efficiently and effectively and in accordance with
statutes, regulations Govern-

ment policies and Supply
Policies of the Victorian Gov~
ernment Purchasing Board.
• Maintaining confidentiality
at all times.

:
:~
S

~

• Ensuring that all potential
suppliers are provided with
adequate and identical information upon which to base
their tender or quotation and
that any subsequent information is made available to all

tenderers.
• Establishing and maintaining procedures to ensure that
fair and equal consideration is
given to each tender or quotation received and selection is

based upon the lowest total
cost compliant bid.

S

a

:
:
:
:
:~
S

a

~
a

:
a
a

a
s

• Purchasing without favour
or prejudice.

a

a
a

5
S

• Offering prompt and courteous response to all enquiries
from potential or existing
suppliers.

[1.51 Public Tenders
A department intending to

procure goods or services not
on contract shall invite public
tenders where the estimated
value exceeds $50,000.00
unless specifically exempted
by Schedule 1 of this Policy.

• Not accepting gifts or faa

yours from current or potential suppliers which might

S

compromise the integrity of

:
:
:

Supply Policies
The Board established an
initial set of supply policies

S

with ethics and public

a

(3) The Board must cause
notice of the making, amendment or revocation of supply
policies to be published in the
Government Gazette.

:
~
:

:~

S

~

dealing with a variety of topics
including ethics, quotations,
tenders, information technology, supply statistics, and
disposals. These interim
policies are short and reference related guidelines. Two
of these policies, dealing

a

a
S

a
S
5

their purchasing function.
• Under no circumstances
causing purchase orders for
identical goods or services to
be split in order to circumvent
established delegations,

a

a
a

:
:
:
:~
:
S
5

The Accountable Officer may
waive the requirement to
invite public tenders by certifying, in writing, that it is not
practical or expedient to do
so. In this situation then at
least three (3) written mdcpendent quotations must be
obtained unless the accountable officer, again certifies in
writing, that it is not practical

or expedient to do so. A statement of reasons must accompany the certification.
Public tenders are deemed to
be those which are advertised
in the appropriate section of a
newspaper, usually with state
wide circulation but not
precluding international,
national or local circulation,
having regard to the goods or
services required.
Pre-tender briefings may be
given to all interested parties
in the event of a major purchase of goods or services
(i.e.. likely to exceed $1 million) or where the requirement
is considered particularly
complex, unusual or sensitive, strategic to a department’s core business or where
the requirement may provide
an opportunity to foster local
industry. All potential
tenderers should be invited to
attend a common pre-tender
briefing session and the same
information supplied to all.
Selective tenders shall only be
invited from suppliers who are
listed on the Victorian Government Purchasing Board
Register of Approved Persons
or have been pre-qualified
following a public advertisement of Invitations to Register
Interest (ITRI) or Expressions
of Interest (EOI) which have a
specified termination date.

S

a
a
S
S
S
S

a
a
S
S
S
S
S

of requirements)
* Specification or Brief
*
*
*

a
S
S
S

a
a

*

Drawings (if any)

Conditions of Tender
Conditions of Contract
Any other information rela-

tive to the produce or service
required.

S
S

a
S

a
a
a
S
S
S
S
S

a
a
S

a
a
a
a
S
S
S
S
S
S

a
S
S
S
S
S

a
S
S

a
S
S
S
S

a
a
S
S
S
S

a
S
S

a
S

a
S
S
S
S
S
S

a
a
S
S

Tender documents shall be
adequate and identical and
available to all suppliers that
request them and may in-

dude:
* Invitation to Tender
* Tender Form (including a list

a
S
S
S
S
S
S

All tenders shall be treated
fairly and equally to ensure
probity and accountability.
A department may, at the
discretion of the accountable
officer, make a charge for
tender documents or levy a
lodgement fee. Fees may be
levied in some circumstances
to cover the costs of documents or to defray the expense of administration.
If the amount to be expended
exceeds $100,000.00 a requisition (Form 1) must be submitted for the approval and
endorsement of the Victoria
Government Purchasing
Board prior to acceptance of
the offer. Contracts and expenditure specifically exempted under Schedule 1 of
this Policy or the provisions of
the Public Lands and Works
Act 1964 are exempted.
Variations to Victorian Government Purchasing Board
approval to a maximum of
$50,000.00 may be made in
wiring by the Accountable
Officer without further reference to the Board.

a
a
S
S
S
S
S
S

a
a
S
S

a
a
a
a
S
S

a
S
S
S

a
S
S
S

a
a
a
a
a
S
S

a
a
a
a

Commitment incurred outside
these procedures cannot be
given retrospective approval
by the Victorian Government
Purchasing Board. If the
amount exceeds $100,000.00
the matter must be referred to
the Victoria Government
Purchasing Board and, if the
Victorian Government Purchasing Board is satisfied
that the state appears to be
legally liable to pay the
amount the Victorian Government Purchasing Board may
recommend to the Minister
that the payment be made and
the Minister may authorise
the payment.

S

a
a
S
S
S
S

a
a
a
a
a
S
S

The Auditor-General shall be
notified of all commitments
not properly approved prior to
acceptance of an offer.
References

a
S
S
S

a
a
a
a
a
S
S

a
a
S
S
S

a
S
S

a
a
a
a
a
a
a
a
a
S

a
a
S

a
S
S
S

a

Most of the content of this
article is taken from three
publications:
1. Department of Finance,
Victorian Government Purchasing Board, Information
Brochure, March 1995
2. Financial Management
(Amendment) Act 1994, Act
No. 75/ 1994

3. Victorian Government
Purchasing Board, Interim
Supply Policies and Guidelines, Effective Date 1 February 1995
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State of Arizona Procurement Code
The State of Arizona has

created a single document

S
S

containing its procurement

S

code. This Code is based on
statutes, administrative rules
and regulations. This document conveniently organizes
the material from these
sources according to topic.
The document is about 120
pages long and is divided into
12 sections. This article
describes some of the key
features of the Procurement
Code as they relate to RFPs.
I

~‘r~n

I Pcvsons

2 Procure-roe-nt Organization
3 Source- Selecton and Contmct Forrnnt~on
Specificatoris
5 Imnouremnent of Ccnstrurtucn arid
SpecifIed Prcfessiurial Seiv~ces
~ Contract Oausec
7 Cost Pninuples

a
a
a

nd cont~cral R&’mnedir-s

IC Ii ~e’ngovemmnentai
crorure,’.’ier-.t
I I (I~ese~’edi
12 f,t:.LeAns’ncy l-ervclincj f~’l,-,rer~als
[rocuremnent Program

:
:
a
a
a
a
a
a
•
a
a

:
:
a
•
~
a
a
a
a
a
a
a
•

:
:

This section deals with a
variety of topics including
written determination, and

the definition of key terms.
The Code specifies the scope
of a written determination:
A Each written determination shall specify
the facts and I w necessary to support the
determination

10

F’recise operational definitions
of key terms are provided.
These include:
2. chanige order” mear~a written order
signed by a procurement officer which
oirects ‘he contractor Ic make changes than
tbe changes clause of the contract
authorrzes the procurement officer to oidor

:
:
a
a
a
a
a
a
a
a
•
a
a
a
a
a
a

a
a
a
a
S

a
a
a
a
a
a
S
S
S
S
S

a
a
a
S

ISP ocumemerit” rr:eans buying,
purchasing. renting, leasing or otherwtse
acqiuining any materials se’vices or
constJ’uctiOn Procurement almo includes au
functions that pertain to the ob’ain:ng of
any material, servuce or constructIon.
neuding desc’ipUon of requ’rements.
selectionand SaiictOtion of sources,
preparation and award of contract, arid all

a
a
a
a
a
a
a
a

been declared “not conhdential’ and the supplier has
been provided the opporl unily
to chal]enge the decision.

S

a
S
S

a
•

1. General Provisions

a
a

S

S Mate-mats Management
S Lend

S
S
S
S

phases of contract ad’mnustratiar

.5 “May’ ne-notes the permissive

0

Purchme request o’ purcnase

wni’ sn detemmunatron required by the
Mzona i~mocumementcode or thit, chapter

the person shall include w;th toe suomission
a statement that explains rind supports toe
perSon’ s claim that the subrmt’csor~contains
suJi infor,ma’ion The person also ‘hat

tr~’desecrets rind other proprietary data thrn

S
S
S

mIre person believes remain confidential

.5 The- information identred by the person
as confloent’al shall not be disclosed until
tue di ector makes a s~,’r~tten
determration

a
S
S
S
S
S

a
a
a
a
S
S
S

S

ntcrmatinn supplied for the making of any

documents containing sucn informatiorii,

specurucally identity in the submisson at

a
a
a

suggested source of supply, and

under (the- rules for suomission of

a
a
a
a
a
a
a
a

electronic transmission, whereby a using

transportation data, criteria for evaluation,

proprietary data that remain confidentral

stamp as confoer,tral or nrherwise

S
S

re-quested item, delivery scheoule.

the state contains b’ade secret,r or other

S
S

requisition’ means that document or

:nso for a specific need and may include,
hut is not limuted to, the description o~
the

offer, specification, or protest s.jomitted to

a

a

agency requests that a contract be entered

A. If a oerson believe-s shat its hrd, proposal,

a
S

a
a
S
S
S
S

a
a
a
a
a
a

The procure-roe-nt officer shall nirike an
nitni deremmrnation whether the
nrormatuon identifie-d

is

confio’entrai (~

defined in certain neguiatloris) If the
procurement officer determInes th,it the
nlormation is riot confidential (under these
regulatrons), the orocunement officer shall
refer the matter to the director The director
shall review the statement and information
arid shall determine in writing within a
reasonable tirrie whether the informacior,
a trade secret or other proprietary data that
shall remain confidential If the director
determines that the information is a trade
secret or other proprietary data that shall
me-main confidential, the information shall
re-mar confidential

S

a

Confidential information, as

13. The state procurement administrator is

•

autho ized to prescribe methods and

a
a
a

identified by the supplier.
cannot be released until it has

a
a
S
S

a
a
S
S

D If the director determines 50 disclose the
nformat~on,the director shall inform the
person in writing of such determination

2. Procurement Organization

a
a

:

tions:

A. The director may apooint advisory oroups
to assist with respect to speufications or
procurement in specinic areas mci with

I “Bidder prequriuificaruon” Tears

This Article establishes the

mespecr to any other mat:ers ‘Mthin the

:

derermiiaiaq

director as the central procurement officer for the state,
and establishes procurement

authority of the director

a

adopted pLursuant to this chapter. me: a

Members of advisory groups are not

:

n’rnspectuve budder or oftemon ~~cisfesthe

eligible to receive ccmpensacuon but are

:

crfte”ia for being included on the bidders

advisory groups.
The Director of the Dept. Of
Administration is established
as the chief procurement

A A Procurement advisory group member

:
:

a

who pamtucroates

a

~ “MuItu-step bidding” means a twa pile

•

process consistIng of a technical first pnaso

benefits directly or rnaurcctly from a conmmact

:

composed ofone or more steo’

‘or such procurement

a

be e-valuate’f by the ~tateand

C Speoficat’ors prepared by a procurament

:

phase in which those bidders wnose

advisory group shai’ comply with Ax tide 4 of

:

technmal offens ore determined to cc

~.

eligible for reimbursement of expenses.

0

any aspect of a sperric

•

procure-men’ as an ad’./’, sony group member

a

shall oe prohibited from receiving any

A ‘the director snail ~onside’ the following

aa

the ,\r:zona ~ro’-urementCode ~rticle ~
urondes guiaance on toe developmnrent of

actors in making the oe~rsionto dee-gate

S

specifiiat’ons4

l The prom umement expe’t~se-,specialized

:
:
a
a
a
a
a
a

C The director shall not delegate ‘a a
omncurememir ao’usoy group, or a no”-state
employee member Smucreofi tie ,lut,bomimv ~om

S

knowledge and oast exoenierice and

~neaward or admuwration of any
S

performance om the stats governmental

~

:

unit
2

Tne Impact of the deleorition
on
-

procure-ore-nt &e-ciercv and effectiveness,
and
3

The ablii~esand me-sources ot the

department ‘o axe-i cisc the authority fit

:5

a
a
a
a
•
a
a

~

not dde-gamed

2. Any imucs or restrictions on rhe exercise

:
:
:

of the delegated au”homuiy;

•

B Delegation snaIl be n writing and shall
specify.
I

3

The activity or fl.jnction authorized;

Whether the authority may be further

dejeoated; and
4

Tb,e duration of the delegation

The Procurement Code establishes advisory groups and the
scope of their responsibilities
and powers:

accordance with mules

:
:
:

officer with authonty to delegate when appropriate. The
Procurement Code provides
guidance and direction on this
matter:

procure-men’ authority,

0

S
S

:
~

parcoular contract, or any deoute, claim or
ii5g~’tiGispemninirig thereto

:
a
S
a

a
a
a
a
a
a
a
~

:

0

wb’cr

o~ddersubmit unpniced technical offers to
,i

second

aeceotable dunng the first phase have rher
urice bids ~onsrdered

IC” ‘tequest ‘or proposals” means aIr
documents. svrue:her arrached or
ncorpon~itedby reference. whch are used
fo’ solic’tng In accordance With procedures
ore-sorbed

ni

Ithe seotuon on Connpciituve

Se,lied Propos3isl

S

3, Source Selection and

Contract Formation
This section of the Procurement Code identifies the
different methods that can be
employed for procurement.
The Procurement Code prescribes the use of competitive

sealed bidding, competitive
sealed proposals, limited
competition procurement for
contracts under $25,000, sole
source procurements, emer-

gency procurements, competi~ tive selection for professional
S

aa
aa

s~

services, and procurement for
construction.
This article begins with defini-

5
S

14 Rasponsihle budder or cifferor” means a

°

person who h~sthe capahility to pemfonin

a
•

Ice con’ract requirements and the unte-qnit;

S

a

:
:

anui meluabiliry which Will assume good faith
performance

I S “Responsive budder cm offenor” means a
person who submits a bd which conforms

:

ni

all ma’enial respects to the rnvitatucn for

bids on meq~.est~orproposaus

a
S

a

:~
•

~
~
~

The remaining section of the
Arizona Procurement Code will
be discussed in the next

issue.

:
a
a
S

ii

Terms

and Conditions in Arizona
a

I recently reviewed an RFP

S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S

issued by the Arizona Procurement Office, a state
agency. RFPs differ, some-

times radically, from jurisdiction to jurisdiction. They have

different structures, organization, rules, laws and approaches. One significant
feature of this RFP was the
inclusion of 12 pages of Terms

a

and Conditions. While these
Terms and Conditions dealt

a

S
S
S
S
S
S

with all of the usual topics,
such as contract formation,
remedies, and termination,

a
a
S
S

there were some interesting

a
a
a

variations:
1. The Arizona Procurement

S
S
S
S

Code, and the associated
Rules and Regulations were
all incorporated (by reference)
into the RFP ‘as if fully set
forth herein”.

a
S
S
S
S
S
S
S
S

2. The Contract was to be
based on the RFP and the
Proposal and any “non-con-

a

formity in the offer” was to be
deemed “non-responsive and

r —————————

S
S
S
S

a
S

the offer rejected”.
3. The process for protesting
the RFP or the award was
briefly described and the
reader was referred to the

S

appropriate Article in the

a
a
a
a
a
a

Code and the Rules and
Regulations.
4. The “Right to Assurance”
was reconfirmed. “Whenever
one party to this contract in
good faith has reason to
question the other party’ s
intent to perform, (it) may
demand that the other party
give a written assurance of
this intent to perform. In the
event that a demand is made
and no written assurance is
given within five (5) days, the
demanding party may treat
this failure as an anticipatory
repudiation of the contract.”
5. Several issues related to
Specifications were restated
from the Procurement Code:
“All specifications shall seek
to promote overall economy
for the purposes intended and
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a
a
a
a
a
a
a
a

encourage competition and
not be unduly restrictive in
satisfying the state’ s need in
accordance with A.R.S. Chapter 23, Article 4. No person
preparing specifications shall
receive any direct or indirect
benefit from the utilization of
specifications, other than fees
paid for the preparation of

specifications (A.C.R.R. R2-7411).”

Bids are public documents:
“All bids submitted in response to this invitation shall
become the property of the
state and shall become a
matter of public record available for review, subsequent to
6.

notification, as
provided for by the Arizona
Procurement Code.
the award
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To obtaun a free copy of these Terms &

a
a
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Conditions (12 pages;. drop mnea note, a

S

a
a
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S

f~x,or an e’mraii message Our internet
.addmess is “74352,631 ~Compusemvecom”
Our CompuSer.’e address is; “7~l352.63l”

a
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INSIDE
Using the Web: A Research Tool
For Purchasing Organizations

available.

• The California Approach: A more

governments, professional
associations, cities, law librar-

important source of procurement
information. (This easy to use system
employs the internet to access documents
which, in turn, can connect you to other
documents.)

This article identifies two sites which hint at
the enormous scope of the information

forgiving process

The process used by the state is a good
example of a much more flexible approach,
one which facilitates the development of
solutions based on discussions between
suppliers and purchasers. This article
describes the key elements: phased
development, prior contract approval, and
full disclosure of all administrative and
procurement issues.

• State of Arizona Procurement Code

This Code, based on statutes and
administrative rules, is contained in a single
120-page document.

This article concludes the presentation of
important sections of this document.

00*0*0*

Michael Asner, Editor

USING THE WEB: A RESEARCH
TOOL FOR PURCHASING
ORGANIZATIONS
The World Wide Web has
emerged as an important
source of procurement information. (This easy to use
system employs the Internet to
access documents which, in
turn, can connect you to other
documents.)
All manner of organizations
can be found on the Web:
federal, state and provincial

The World ‘Mde Web has emerged as an

0*0
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ies, trade publications, and
research centres. The amount
of information available is
impressive. You can find
actual Requests For Proposals,
procurement policies, laws
and regulations, handbooks
and guidelines. You can also
obtain sample contracts and
lists of standard tenns and
conditions. If that weren’t
enough, you can obtain catalogues of related information
that point you to hundreds of
new sources.
This resource can go a long
way in offsetting your lack of
staff or funds to properly
research a procurement issue.
It can provide you with new
ideas, and examples of practices in otherjurisdictions. A

few hours spent exploring the
Web can provide you with
information about a current
hot topic’.
The maj or drawback in using
the Web, is the lack of a
central index. There is no
single comprehensive yellow
pages’ where you can identi1~y
your topic and access the
information.
In this colunm, we will provide
a brief description (and address) of Web sites that contain important and valuable
information about the procurement process and procuring information technology.
Using this colunm as a
roadmap, you will be able to
locate and obtain relevant
information quickly.
With such an abundance of
information, where do we
begin? Here are two sites that
hint at the enormous scope of
information available. I selected the state ofWashington
for the breadth of the information available: and the National Association of State
Information Resource Executives for its clearinghouse
pages. You could spend several days exploring the rooms
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Michael Asner Consulting, a division of
Michael Asner Holdings, 5951-237 A
Street, Langley, B. C. V2Z 1A6, Canada.
Phone / Fax (604) 530-7881
ISSN 11 92-392X

Subscription rates $70 peryear in
NorthAmerica. Prices vary elsewhere.

in these sites. While much of
the information may not be
directly transferable to your
organization and the issues you
are currently facing, some of
the information will undoubtedly be valuable. Valuable
enough to pay for the invest-

Printed in Canada.

ment of your time and energy.

Copyright C 1995 MichaelAsner
Consulting. All rights including
translation into other languages,
reserved by the publishers. No part of
this publication may be reproduced in
any form, by microfilm, xerography,
or otherwise, or incorporated in any
in formation retrieval systems without
the written permission of the copyright owner.

Doing Business With
Washington State

RFPs and the law of contracts
The process of issuing an RFP and
receiving proposals does, by design or
inadvertently, establish contractual
rights and obligations. EdLh REP and
the associated process should be
reviewed by your lawyer or legal
department prior to issuing the REP.
The examples and sample REPs used
throughout this text have been used
in many different jurisdictions in the
past. The author makes no claim
about the appropriateness, correctness, or legal consequences of these
examples or sample REPs. Competent
legal advice should be obtained to
review your Request For Proposal and
the associated process.
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USING THE WEB: A RESEARCH TOOL FOR
PURCHASING ORGANIZATIONS continued

Our internet address is:
‘74352.631 @Compuserve.com.
Our CompuServe
address is: 74352,631’.

(http: I/olympus. dis.wa.gov/
procurements/business.html)
This site was designed as a
gateway into information of
interest to people doing business in and with the state of
Washington. On this home
page, you’ll find a table of
contents and a brief description
of the major topics:
• Procurement Announcements
• Supplier Registration
• Contracts
‘Procurement Policies and
Regulations
• Yellow Pages
• Electronic Commerce
• Other Resources.
There is a lot of solid information provided on these pages for
purchasing and information
technology executives concerned about acquisition issues
related to information technology. More specifically:
‘The Acquisition and Disposal
of Information Technology
Resources is a policy by the
Department of Information
Services
• Revised Code ofWashington
43.105 is the enabling legisla-
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tion for the Department of
Information Services
• Electronic Commerce provides information about EDI
• Other Resources is a gateway to other Web sites with
related information.

The Acquisition and Disposal of Information Technology Resources
(http:/ /olympus. dis.wa.gov/
pub/isb/policy/acquisitions/
policy.html)
This policy covers awide
range of acquisition methods
including Request for Quotation (RFP), Request for Quotation and Qualification
(RFQQ), Request for Proposal
(RFP), Master Agreement,
Sole Source and Strategic
Partnership.
Section II of this document
defines criteria for acquisition
and methods; Section III, the
Resolution of Complaints and
Protests.

Revised Code of
Washington 43.105

.
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(http:i/olympus. dis.wa.gov/
procurements/it!
43 105.html)
This law provides for the coordinated planning and
management of state information services. It defines
the powers of the Information
Services Board, the use of
Advisory Committees, the use
of strategic plans, the need
for standards and policies,

and the uses of confidential
information.

Electronic Commerce
(http:/ / olympus.dis.wa.gov/
procurements/ecomm.html)
The State of Washington
Information Technology Plan
calls for state agencies to
implement electronic data
interchange (EDI) policies and
standards. This page provides
a list of resources for standards, and additional information including Data Interchange Standards Association,
Texas One Electronic Commerce Index, Federal Electronic Commerce Resource
Centre, and Premenos, a
private company providing a
list of resources on EDT.
-

Other Resources
(httm: / / olympus.dis.wa.gov/
procurements/other.html)
This page is a gateway to other
sources ofinformation about
purchasing including King
County Procurement Information System, and Virginia
Dept. of Information Technology’s Acquisition Service’s Web
site.

NASIRE
(http: //www.state.ky.us/
NASIREmain.html)
The National Association of
State Information Resource
Executives has a home page
that provides information
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about the association and its
programs. This home page
also provides links to states
and localities and other
sources ofinformation.
The most interesting of these
links is StateSearch, a topical
clearinghouse of state government information on the
internet. Two of StateSe arch’s
22 categories are of particular
interest: Procurement, and
Information Resource Management. Many organizations use
these pages to locate information on current topics, to see
what others are doing, and to
avoid rediscovering the
wheel’.

StateSearch Procurement
(http: //www.state.ky.us/
nasire/STprocurement.html)
This page identifies Web pages
for 6 states:
Massachusetts Dept. Of
Procurement and General
Services New York OGS State
Contracts Database Oregon
Central Purchasing Pennsylvania Procurement leads Virginia DIT Procurement and
Contract Washington Doing
Business With Washington
State
-

-

-

-

-

-

StateSearch Information
Resource Management
(http: //www.state.ky.us/
nasire/STinformation.htnil)
This page identifies Web page
links for 29 states. Representative links are:
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Alaska Division of Information Services Hawaii High
Technology Development Corp.
Indiana Data Processing
Oversight Commission Maine
Information Services Policy
-

-

-

-

Board New York Center For
Technology in government
Oregon Dept. OfAdministrative Services Washington
Telecommunications Policy
Coordination Task Force.
Each of these home pages can
direct you to other sources of
information. These sources, in
turn, often contain information about information technology procurement issues.
Here are two examples: Alaska
and Oregon.
-

-

-

Division of
Information Services
Alaska

-

(http: / /www. state. aic.us/
local/akpages/ADMIN/info /
home.htm)
This page provides links to
staff, product support responsibilities, Guide to Data Center
and Telecommunications
Services, and the Division of
Administration Services Home
Page. From the frequently
asked questions page you can
access Alaska Statutes. Title
36 is the Procurement Code,
some 70 pages of law defining
the procurement process,
including the rules for Supplier Complaints and Protests.
The Procurement Code can be
accessed directly at: gopher!!
info .alaska.edu: 70/lls/
Alaska! crime/alcstatute/

The California Approach: A more forgiving process
Most RFP processes are built
on the concept of preparing
specifications, issuing the
RFP, obtaining proposals,
selecting a winner and awarding a contract. In many jurisdictions, these steps are rigid,
providing little room for error.
The process used by the state
of California to obtain EDP
products and services is a
good example of a much more
flexible approach, one which
facilitates the development of
solutions based on discussions between suppliers and
purchasers.
The common RFP process is
both rigid and inflexible. It is
often established by legislation, rules and regulations, or
practices. Its success depends
on two assumptions: first, that
the RFP document and process are well defined; and,
second, that the vendors
understand the problem to be
solved. Often, these assumptions are shown to be false.
In practice, there are many
opportunities for purchasers
to compromise the process:
• Specifications can be unduly
restrictive;
• Requirements can be ambiguous or contradictory;
• Contractual terms can be
unacceptable;
• Evaluation processes can
favour one approach;
• Deadlines can be unrealistic.
There are also many opportunities for suppliers to compromise the process and produce
a noncompliant or weak
4
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proposal:
• Requirements can be misinterpreted;
• Key features can be overlooked;
• Important issues and directions stated in the RFP can be
neglected;
Many organizations believe
that the normal RFP process is
both inefficient and unforgiving. They also believe that it is
often ineffective. In some
jurisdictions, it is very difficult
to change the RFP once it is
issued; and it is illegal to
waive noncompliance of any
mandatory requirement.
In an attempt to offset some of
the obvious shortcomings of
the normal RFP process, some
organizations have adopted
less rigid practices:
• Draft RFPs are issued for
comment prior to the official
release;
• Formal protest procedures
are established and publicized
in the RFP;
• Amendments and clarifications to the original RFP are
permitted.
The state of California has
gone much further in restructuring the RFP process. Their
process is much more conversational and incorporates a
phased approach for producing proposals. Their process is
designed to increase the
likelihood that the final proposal not contain any disqualiI~ringdefects.
There are 4 key elements
which support the develop-
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ment of responsive, compliant, and appropriate solutions
by suppliers in dealing with
the state of California. These
elements, taken as a group,
represent a significant innovation in this process.
1. Phased Development of the
Proposal
The RFP process follows a
phased approach which includes much discussion
between the parties. Four key
activities are:
(I) Submission of conceptual
proposals and discussions; (ii)
Submission of detailed technical proposals and discussions;
(iii)
Submission of Draft
Proposals; (iv) Submission of
Final Proposals.
2. Production of an Acceptable
Contract Prior To Final Proposals
The State employs standard
contracts; however, it recognizes the differing approaches
ofvendors to contract issues
and permits the insertion of
vendor-specific language. To
ensure that the process does
not stall during contract
negotiations, contracts must
be acceptable to the State
prior to the vendor submitting
its Final Proposal.
3. Full Disclosure ofAll Administrative Requirements
To facilitate the development

of compliant Final Bids, the
state takes great care to define
all of the administrative requirements.
4. Full Disclosure of Key
Procurement Issues
The proposal describes in
detail the way in which cost
elements will be determined
and used to calculate the
Cost of Bid’. It also describes
the evaluation process and the
way in which points will be
assigned and the winner
determined.
In the remainder of this section, each of these four factors
is discussed in more detail.
1. Phased Development of
the Proposal
A list of key dates illustrates
the usual steps in this process. These dates are published
in the RFP. Several of these
steps are unusual in any RFP
process and will be discussed
in more detail later in this
section.
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6. Confidential Discussion with Individual
Bidders

7 Submission

of Detailed Technical

Proposal

8 Cc’niidential Discussions with Individual
Bidders
9. Last day to finalize proposed contract
language
0 List day to submit fical question for
darification of REP poor to submittal of
Drart Proposal
1 Last day r request a change in the
0
requirements ot the RFP
12 Last day to protest the PEP
1 3 Submission of Draft Proposal
I 4. Submission of Final Proposal

I S Demonstration ot Requirements
6. Notification of Intent to Award
I 7 List Day to Protest Selection
18 Contract Award and Execution

‘l’hc RFEi also contained a
standardized clause describing
the process:
Th~sorocurernent w~lIfollow a phasea
~ippioar.hdesigned to increase the
likelihood tnat the Final BID will he
rece~veowithout disqualifying defects. The
ohje~t~Je
Of the additional steps is to ensure
that the Bidders dearly understand the
S’~te’srequirements before artemptinig to
develop their final solutions to ensure that
the State clearly understands

what each

sadder intends to propose oefore these bids
are Onalized and to give each Bidder an
opportur~tyto modify his/her bid to correct
problems diswvered by the State...

Vendors were admonished to
follow the instructions for this
phased approach:
If a Vendor expects to be afforded the
benefits of the steps included in this REP,
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The RFP contained a set of
Rules Governing Competition.
These rules, developed by
Procurement Division, Dept.
Of General Services have been
standardized and are included
in all RFPs. Some of the key
terms which contribute to this
process are discussed below.
The entire document, is contained in Part II of this book.
The bidding steps are organized into two phases: a compliance phase and a final phase.
An RFP may included none,
some, or all of the steps in the
compliance phase. These steps
are a Conceptual Proposal,
Detailed Technical Proposal
and revisions of either or both.
The Final Phase may include
submission of a Draft Bid and
revisions. It always includes
submission of a compliant
Final Bid.
Costs are only included in the
Final Bid.
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The California Approach: A more forgiving process
continued
• Compliance Fhasc

the 1FB/r\FP, and if not, which elemunts are
S

•

not respons’ve and what changes would

S

The compliance Phase is en iteratIve,
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he necessary and acceptable
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c Evaluation of Proposals arid Discussion
Agenda
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uidder, to assess and dscuss the vicuility
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Detalied Technical Proposals, the
S
S
*
S
S
S

evaluation team will review each proposal
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:

include the submrss~cnof a conceptual
°moposal sod/or a Detailed Techn;ca
°roposnlby toc’ bidder, confidential
D:scussions of the hidoer s prcposai(s) and

otherwise oefectrve, or in Which additional
clarification is required fl order ‘h,it thr~
State may fully understand the ramifications

a ccnceptua Proposal
The conceptual Proposal may be included
purpoce of llov.’lng each bidder tn

prov’de a general ‘oncept of a pr000szwith just enough detail to ensUe the
to

deterrene if the bidder is on

right track toward meeting the
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if not, ‘where the bidder must change a
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discovered defects, a drscussion of tine

:
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d confidendal Discussions With Each Bidder
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the official State documentation or the
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bidder for the purpose of discussing the
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persons who may be required to answer
questions or commit to changes As the first
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presentation. To the maximum extent
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worbnq together in confidence with each

expressed in he D’scuss~anAgenda, and

practical, the bidderwill address the major
S
S
S

concerns of the evaluation team, as

discret~nc/,omission. or other error sri die
memorandum the bidder shall

S
5
S
S
S

immediately notify the State cf such error in
writing and request clarification or

S

correction, Oral statements made by either

*

bids th t are responsive in every respe t

S

portionS thereof. The bidder will be notified

party shall hot obligate either party

•S

This Phase may include a Draft Bid and will

•

of defects discovered in these submittals as

5. R~ectionof Bidder~Proposal

~lwa~ include a Final Bid as described
below’

1?, after full discussion With a bidder, the

a Draft Bid The purpase of the Draft Bid is

well Again THE STATE ‘~LLNOT PROVIDE
A~/WARRA~YTHAT au DEFECTS HAVE

:

BEEN DCTECTED AND THAT sUcH

State is of the opinion that the bidder’s

~S

to provide the State with an almost final’

S

NOTlFI~TloNWlU~NOT PRECLUDE

proposal (ConcePwal Proposal or Detailed

S
S

bid in order to identi~any faulty

•
S

R~ECflONOF THE FINAL BID IF sUCH

Technical Proposal. as he case may be)

•
S

admlniSftat~aspe~of the bid which, if

S

DEFECTS ARE LATER FOUND.

•
S

not corre~ed,could cau e the Final Bid to

S

~
S

~ereje ted for minaterlal reason

~S

b. Final Bid

The Draft Bid should correspond to

•

The Final Bid must be complete. including

:

all cost information~required dgnatureS~

cannot be restrucmred or changed in

a

reasonable time to etis~the needs of the
State, and that further discussion would
not likely result in an acceptable proposal
in a reasohable time, the bidder Will be
given written notIce that the propo al has

:
:

submittats and agreemeriss of th~
Compliance p~se,if required, and must be

cooftact language changes agreed to

complete in every respect as required by

in

writing and corrections to those defects

been reje~edand that a Final Bid

5
S

the IFB/RFP se~ionon PROPO~LAND BID

*
S

noted by the State in id review of the Draft

submission along such lines would be

•
S

FORMAT except cost The induslon of cost

S

Bid. If required in the lEE/REP section

no nresPonsive

~
S

inform ~onin the Draft Bid may be a ti Os
for rejecting he bid and noti~lngthe

*

•S

•

PROPOEAL AND BiD FORMAT, cost data ças
identified in the above referenced swhOO)

•

bidder that further parti p hon in the

•

must be submitted under separatd sealed

:
:

cover. CHANGES THAT APPEAR IN THE

g ~bmlSsion ofAmended PropOsOl
t, at the conclusion of the confidential
DIscussIon, the

state determine that

required and agreed to changes can only
be fully confirmed through the submission

:
:
:

procurement is prohibited

p~l~OF THE D~ B1D BY THE STATE
MAY INCLUDE CONFIDENff~L
D~CUSSIONSWTh INDMDUAL BlDDE~

of an amended proposal fConcePt~

•

AND WILL PRO~DEFEEDEACK TO THE

Proposal or Detailed Te hnlcal Proposal. as

S
S
S

BIDDER PRIORTO SU8M~ALOF THE

the case may be). the State may require the

~

FINAL PROPO~L.IF NO SUCH

*

submission of an addendui~consisting

FINAL BID. OTHER THAN CORRECTIONS
OF DEFECTS, INCR~ETHE RISK THAT THE
FINAL BID MAY BE FOUND DEFECTME

*
S
*
S
S

D~CUSSION~EP 15 INCLUDED IN THE KEY

•

~

ACTlO~DATES THENTHE REM~OF THE

*
*

or a complete resubmittal Similarly if the

D~ BID DOES NOT INCLUDE ANY

bidder wishes onfirmation that the

:

~SESSME~ OF THE B1D’S

only of those pages winCh were in doubt

changes the bidder intends to make,

~
*

S

RESPONSWENESS TO THE TECHNI~L
5
REOUIREME~ OF THE IFB/RFP

Memorandum, are acceptable to the State.

•

Regardless of the inclU~Onof a confidential

the budder may reguest and receive

S
S

discu~iO~,
the State will noti~the bidder

accordance with

the

in

Dissussion

permission’ if the time permits. to submit
such addendum witinn a reasonable time

after the condusion of the Confidential
Dis~SsionIn either eient the state ~lI

of any defeCts it h~Sdetected in the Dcaft

:

Bid. or of the tact that it did not detert any
sUch defects Such notif~trOhis intended
to minimize the risk that the Final Bid will

the amend~proposal. or my schedule
another dis~oon penod~if in the State’s

:
:

opifliOn~such a discusaion is desirable

•S

a~iSethe bidder as to the acceptabi1l~of

be deemed defective

*

• Final Phase
The purpose ofthe Final Phase is to obtain

2. productiOfl of an Acceptable Contract prior To Final

•

:

5
S

hoW~erTHE ~ATE

WI~NOT PRO~DEANY WARRAN~T~
A~DEFECTS HAVE BEEN O~ECTEDAND
THAT SUCH NCTiF)~Tl0NWIU~NOT
PRECLUDE R~ECT~N
OF THE F~LBID
IF SUCH DEFECTS ARE ~TER FOUND
~ ~ state finds it neCessa~~bestate may
call for revised Draft Bid submittals or

proposals

:

Contract issues can der~lthe
RFP process. Getting t0 yes’
for a contract can be a difficult, ~j~e_consummg.
and
•
f~~istrating
process for both
•
the Vendors and the Purchas
S
*
e~.
Some ju~sdict1oflsissue ~FPS
which only define the techni
cal requirements. There iS no
mention of contracts in the
RFP. In these ju~sdiCti0nS,
many months can pass be•
~een the selection of the
S
~ winner and the signing of a

:
:
:
:
:
:

:

:
5
S

contract. Sometimes, the
contractual differences be~een the selected vendor and 7

The California Approach: A more forgiving process
continued
the purchasing organization
are so great that a deal is
never made.
Somejurisdictions include
their contract with the RFP
and make acceptance of this
contract a mandatory condition. Sometimes, these contracts impose unacceptable
terms on the supplier; for
example, insisting on ownership rights for proprietary
software, or royalties on
enhancements. In these cases,
either the suppliers “no bid” or
they submit a proposal which
is judged to be non compliant’
since it has changed the
mandatory contract language.
Somejurisdictions include
their proposed contracts and
permit the supplier to suggest
alternatives for unacceptable
sections. This approach eliminates proposals from being
noncompliant’ due to contract
issues. However, using this
approach, a contract is negotiated after the winner has been
selected, Identifying contract
issues in the RFP and discussing them in the proposal can
lead to the early identification
of sections unacceptable to the
Vendor or the Purchaser. Even
doing this, the final contract is
still subject to negotiation
after the winner has been
selected. Consequently, either
the project is delayed while
negotiations take place, or the
project is begun without a
contract.
In California, the RFP process
recognizes these problems and
8

deals with them before the

S
S
S
S
S
S
S
S
S
S
S
S
S

•
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
*
S
S
S
*
S
S
S
S
S
S
S
S
S
S
S
*
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S

winner is selected. The State
has model contract forms
which are included in the RFP.
However, as part of the discussion process, Vendors can
propose its own clauses,
suggest changes to the standard clauses, and, in effect,
negotiate its own terms.
However, the time in which to
accomplish this is determined
by the published schedule.
The contract must be fixed
prior to Final Bids, One the
Final Bid has been submitted,
NO NEGOTIATION IS PERMITTED.
The State has defined both
standard contracts and the
process for modif~yingthe
terms to develop mutually
agreeable !ina] contracts.
U cONTEA~TUALINFORMATION

I Ccntract Form
The State nas model contmnct formic to L’e
used by State agencies when ccntr~r’tng
for EDP on relecommi~iicatio,icgoods and
services ‘I he model noninartlsl appmopri.te
nor the specific requirernenis of this lEE/REF
,ire included in the IFB/RFP

2 Specific Terms and Conditions
In tr,~ditionalcompetitive bidding, the
contract to be awarded is included iii the
solicitation document in

itS

final form, and

any alteration by a bidden will result in
rejection of its hid The State re’mqnizes,
however, that the various suppliers of ED°
goods and services have developea pricing
structures and procedures that differ from
each other, and that, if the State were to
spetify the exact language of the contract
to be executed, if could result in firms
heino unwillsng to do business with the

S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
*
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
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S
S
S
S
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S
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S
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S
S
S
S
S
S
S
S
S
*
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S

State of Califorrüa because of contract
statements which are incompatible with
their business methods. In recognition of
the above, the form of the contract(s)
contained in the attached Appendices
permit, where appropriate, the substitution
and/or insertion of vendor-specified
language by the bidder. P~lsuch
substitution and insertions must be
approved by the Department of General
Services, The Department of General
Services may request the Department of
Finance’s concurrence on the approval or
changes involving significant issues. Terms
and conditions which do not comply n
substance With all material requirements of
the IFBJRFP. which are contrary to the best
interests of the State, on which ace in
opposItion to State policy will not be
accepted.
The State will prenegotiate repetitively used
terms and conditions with vendors at their
request These prenegotiated terms and
conditions will he kept on file and bidders
nay refer to them as their proposed
conb’act language for individual
soilcitations

3 Approval of Proposed contract
To comply with the requirement of
competitive b~dding procedures, the
contract must be fixed prior to the
s’ubrriissron of the Final Bids, no negotiation
is permissible after that time It is required,
theiefore. that any vendor who intends to
bid on this lFB/RFP submit its proposed
contract to the state in accordance ss~th
the schedule contained in Section I. If a
bidder has prenegotiated language with
nbc State. the bidder may indicate that this
is the language proposed and submit only

changes to any language that has not
been preniegotated )For a oarticular IFB/

REP

it

is possiole that pnenegot~ated

language Will nor be acceptable due to
soec~alcircumstances, Th~State will notify

‘liE’ Didde~it

thiS

is the case and ~,viTI

renegotiate thor anaucQe for this
procuien.er,t.,: Fur onguaqe that hi’s riot
aeen prececotiared. the orcposed
“untrzct. or portions ~heneo~must be
submened in ‘he farm of the prescribed
n’Odeiic~.and neviations rorrn the exar
language contained n the nodel~s)must
ccnionm to ‘he gu~dar.etherein stated
pr000sed contrac’ must contain all

—~

proposed terms and conditions, and
all blanks till

ii.

With

but t moos’ not contain

(other than in sample form) any
aenti’Scat~onor proposed good or cost
data (Note, however. rhat tue Craft Bid
rmiuct contain the .aoproved i on’ract With
the blanks’ fitch ri except for cost data,
as s,uecifled ni Poragr,iph ll-3 above ( The
prnpc’sed con’nact must be clearly l,belIed
Traposed contract” with the iFB/RFr
deritificatior’ form the FE/REP ttle page
The State vol notify the bidder as to Which.
if any, t”rms and condit~oncare nct
acceptable ‘a the State and will arrange an
approoninte meeting ~t a mutuaiiy
satisfactory tme to resolve any dtferences
Each aopendix comit,ins a set of
instructions to guide the b:dder hrough a
step-by-step proceaures ta develop
proposed new language or changes

iO

model contract language, negotiating
contract language and securing State
approval Proposed contract language
which is not prepared in accordance With
these instructions may be returned to the
hidden without review by the State
IT IS ESSENWIL THAT THE B1DDER’S
PROPOSED

CONTRACT BE ACCEPTABLE TO

THE STATE PRIOR TO THE FINAL BID
SUBMISSION DATE. SUCH ACCEPTANCE
DOES NOT REL1EVE THE BIDDER OF
PROVIDING OTHER NECESSARY
INFORMATION REQUIRED IN ‘THE
CONTRACT. IF A BID CONTAINS
UNJAPPRDVED CONTRACT LANGUAGE THE
POTENTIAL FOR BID REJECTION IS
SUBSTANTIALLY lNCREASED.
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3, Full Disclosure of All
Administrative Requirements
To facilitate the development
of compliant Final Bids, the
state takes great care to define
all of the administrative requirements. Typically, this
section of the RFP is more
than 50 pages in length and
contains all of the administrative issues the Vendor must
deal with. These include the
following:
• Bidder Responsibility
• Primary Contractor
• Letter of Intent to Bid
• Financial Statements
• Performance Bond
• Confidentiality
• Productive Use Requirements
• Installation
‘Implementation Schedule
• Bidder References and Staff
Capabilities
• Meetings
• Reports
• Maintenance Requirements
• Data Ownership
• Continuing Standards of
Performance
•Other Administrative Requirements
• Special considerations
• Vendor Data Record
• Offset Credits
Drug Free Workplace
Delivery
~ Federal Employer Identification Number

4. Full Disclosure of Key
ProcurementIssues
There are two key issues
which greatly influence each
Vendors proposal strategy:

S
S
S
S
S
S
S
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S
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S
S
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S
S
S
S
S
S
S
S
S
S
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cost, and the Evaluation
Process. The way in which
cost is determined and the
weight that it is given in the
evaluation will influence a
Vendors proposal. A solution
in which cost is worth 75% of
the points may suggest a very
different approach to a Vendor
than a solution in which cost
is only worth 10%.
Similarly, the details of how
the evaluation will be performed, what factors are
evaluated, how points are
assigned, the process for
establishing compliance will
all influence how each Vendor
develops its proposal.’
In this RFP, the Bidders were
required to complete a prescribed Cost Surmnary Sheet.
This sheet identified the
required cost elements and
identified the method that
would be used to determine
the “Cost of Bid”.
In this RFP, the Evaluation
Process was defined. Vendors
were informed of the sequence
of steps in the evaluation and
the details of each step. For
example, they were informed
that “only those bid that meet
all mandatory requirements
will be evaluated for the purposes of scoring points by
meeting desirable requirements.” They were then informed about the details of the
scoring process: the number of
points for each desirable
feature; the way in which
scores would be determined.
Finally, they were informed as
to the method for combining
the cost point and the point
earned for desirable features. ~

State of Arizona Procurement Code
The State ofArizona has
created a single document
containing its procurement
code. This Code is based on
statutes, administrative rules
and regulations. This document conveniently organizes
the material from these
sources according to topic.
The document is about 120
pages long and is divided into
12 sections. This article describes some of the key features ofthe Procurement Code
as they relate to RFPs.
1 General rOV’sicns
2 Procurement Organzation

:
:
:
:
:
5
S

•

:
::
:
S
S
S
S

3 .Scurce Sniect~onand Contract Formation
,
‘I Spr’cfcat:aris

6 C~.rrtr,.crCI.’usec

7

bost Fr’nc’ces

:
:
S

5 Mm’ter’ab Maflocement
9 Li.ca:

inn

Co.ncrtic:ja’ Rer’i.~omc

C interco”,anientai r.nc—cc~,e.m—mit
(Reserved)

source procurements, emergency procurements, competitive selection for professional
services, and procurement for
construction.
The article begins with definilion of key terms:
s.

‘Clanifiration’ means written or oral

commun~t~nn
with a laduu or otreror,
‘vludinq demonstrations or q’ cation arid
answers, for the sole purpose of
nlom,maticr qatherino or of elirnire’~tirio
-

nri:nor infonmalities or correcting

T’rocumemenr Pmoararri

The first two sections were
dealt with in the previous
issue as was the beginning of
Section 3.
3. Source Selection and

Contract Formation

•
•

:
:
::
:
5
S
S
S
S
S

•
:

This section of the Procurement Code identifies the
different methods that can be
employed for procurement.
The Procurement Code prescribes the use of competitive
10

prospective contractor intends to perform
certain Work and its quaI~fications

:
:

proposa’ hloriIicalan does nc’ othn’n,’vse
afford the bidder an offenor tl’e oppontuno’
to .ter or cnange its ba or proposa’.
‘Disaussons means lanai or written
reciotnhions Leiween the stare and an

:
::

the Procurement Code states
that “A Procurement officer
shall neither award a contract
nor incur an obligation on
behalf of the state unless
sufficient funds are available
for the specific procurement.”
Article 3 defines the specific
rules governing the used of
RFPs. It begins by defining

~

when an RFP can be used:

S

•

:

:

S

~

:
S

~‘

•

~

erich inged bout cnc’cif’ca’,.’o—ir;, mcix- of
wcrk, ‘arms rind conditions and r::e set

S
*
S
S
S
S

•

wrh an otferor for the scle ourpase of
riot

const’ture

:

“disrtjssions”

II ‘M’nor informality means mistakes.

comrrputi’ive sealed bidding is either not
prrmticoble or not advarit~geousto this
s’a~e.a .o,ntpic~may be entered into by
ompetitive 5OaI~dproposals. ‘The director
may provide Dy regulation that it is ether
nct practicable or not advantageous to ths

or secures 1~~

seated bidding.

except ih~trile connpetcive seal proposal
methods may not toe used to, construction

excluding judgmental eir~.rs,than h,ive
negligib’e oiled on price. q_iantiqr, quality.
cetvery. or otnem contractual terms and

~

:
S
S

vuaver or ccimr~’ctionof which ooes nnt

~

pmejud:e other bidders or offerors

S
*
S

7 “Souicitarion” means an’ invitation for
hds,

for propos mIs snaIl be given in the same

:

lS’~Technicaloffer” rmiears unpmiced

manner as provided in

42-2533

D l:.roijosals shall be opened publicly at
the o-mne time and place designated in the

to participate in a procureno_int

written infcrrninnon from a prospective

B °roposalsshall he solicited ticough a

C Adequate public no,ice ci the request

request ron technical offers, a

request for proposals, a request for

The article then establishes
the RFP process:

request ton proposrii.

request by which the state invites a penrun

5
S
S

determines in wrilir’.g that the use of

contracts

nuotatioma, am any other nvitamon nr

:
:

.

pursuan to this cha,uter. the d~iector

stc~etc prc.cure specifled types of materials

far:h in the nra! prc’posci Ccmr’i_insic,.itic.

d~ificationsdoes

Unlike somcjurisdictions in
which funding “is imminent”,

A If, under regulations promulgated

offcror do-mn which i,’if,arnlatin’n is
S
S
S
S
S

contractor stating the manner in which the

S
S
S

-

S

12 State Aoercv Recycling tviatem:,iis

:

nonjudgmnrnt:.i mistakes in a hid am
S
S

S Procurern’ nit cit honsiruction rind
Specifiea Professional Services

sealed bidding, competitive
sealed proposals, limited
competition procurement for
contracts under $25,000, sole

(Conclusion)

:
S
S
S

requ~srfor prcpos,aIs T?~Cnarr.e 01 each
offeror, arid such other nelevont

S
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suhdiv:sian of Irmis crate is not a factor in
determining the most advantageous
proposal if ri compe’mng offeron located
outside this ctaie iS not suttlect ~oa
trr.nsnctiorr privilege on use tax of a political
suodivisian of this state. The contract ffe
shall contain the basis on wh~chthe award

:
:
:
:
•
S

is made.

The Procurement Code suggests situations in which
Competitive sealed bidding
may not be practicable or
advantageous. In these situations an RFP may be used:
1. When a contract other than
a fixed-price type is required
or anticipated:
2. When the Procurement
Officer anticipates the need to
conduct oral or written discussions with offerors concerning
technical and price aspects of
their proposals:
3. When there is a need to
afford offeror an opportunity
to revise their proposals: or
4. When circumstances require a comparison of the
different price, quality, and
contractual factors of the
proposals submitted: or

ance schedule, and inspection
and acceptance requirements,
• The contract terms and
conditions, including warranty
or bonding or other security
requirements
• If documents are included by

•

reference, then identification

:
:

of the location where the
documents can be obtained
• The type of materials or
services required and a description of the work involved
• The type of contract to be

•

used:

:

• Whether cost or pricing data
is required:
• That offerors may designate
as trade secrets or proprietary
data portions of the proposals:
• That discussions may be
conducted with offerors who
submit proposals determined
to be reasonably susceptible of

::
s
:

being selected for award:
‘The minimum information
that the proposal shall contan: and
•The closing date and time for
receipt of proposals.

5
S

structured such that price is

:
:

A Euriluation of the proposals shail be

not the determining factor.

:

b,.ised on the evaluauon factors Sen momth in

~

the request for proposals

5. When an evaluation is

Evaluation of proposals

S

Contents of the RFP:

B For the purpose of conducting
discussions, the procurement otfirer shall

The Code states that RFPs

determine, in accoroance with subsection

shall include the following

•

~) of this rule, that proposals are eitner

information:
• Instructions and information

:

reasonably susceptible of beng selected for

concerning the submission
requirements
•The purchase description,
specifications, evaluation
criteria, delivery or perform-

:

that a proposal is unacceptable shall be in

:

writing. state the basis of toe determination

S

award or unacceptable A determination

and be retained in the procurement file,

If

the procurement officer determines that an
S
5
S

11

State of Arizona procurement Code (Conclusion)
offeror’s proposal is not reasonably
susceptible of being s lected tom award, the

:
:

be notified in writing of the aw rd

c ~er contract award the proposalS shall

procurement officer sh ll noti~that offeror
of the determinabon and that the offeror
shell not be afforded an opportunify to
modify its offer
Di Cussiofl With individual offerors
The procurement officer sh II es blish

be open for public inspection except to the
extent that the withholding

‘
S
S
S

0

information

is permitted or required by law If the

•

offeror designates a portion of its propos 1

S

•

:
:
:

designated official of the uang agen~at
the assistant director l~el its equ~alentor

S

accordance With (these regulations)

discussions Disclosure of tone offeror’s price

Sole source procurement

to anoLher and any information derived

The request shall be signed by a

•

in writing the confidential portions in

procedures and schedules for conducting

an explanation of the procurement need

S
S

as confidentiaf it shall istsate nd identify

:

any other source. The r~uestshall include

•

above

S

B Except as provided f~procurements

~

:
:
:
:

under S 10,000) a sole sour e
procurement may be conducted only if the
director detemlines in whting before the
initiation of the procurement that a sole

from competing propo Is is prohibited

S

The procuremen officer shall k ep a record

~S

The Procurement Code at-

•S

S

tempts to restrict the use of
sole source procurement by
requiring a ~tten determination, and the support of senior
management. The flexibility of
the procurement officer in
negotiating an agreement is

s unless there is clear and convindng

of all

discu sions in a manner prescribed by

the state procurement adminiStr tar
nest and final offers
ff discussions are conducted pursuant to
(these regUlatiOn5)~the procurement officer
shall issue a written request for best and

final offers The r quest shall set forth the

:
:
:
:
:

date time arid place for the submission of

•
S

best nd fin l offers Best and final offers

•

wntten determination that iris

:
:
:

advantageous to the state to conduct

•

~irther discussiOns or change the state’s

‘

requirements The r quest for best and final
offers shall inform offerors that i they do
not submit a notice of withdrawal or a best

shall he requested only once utsess the
state procurem nt administrator makeS a

also restricted. rrhe procurement officer must use the
state’s standard contract
document unless an exemption is granted.

:
:
:
:
:

evidence that there is only one source for
the required materiCl or service and that no

other type of material or service will ~tisfy
~ requirements of the using agen~The
using agefl~requesting sole source
procurement shall provide Written ~dence

S

to support a sole source determination.

•

C The procurement officer shall negotiate

:
:

With the angle ~pplier to the extent

practicable a contract advantageous to the
state. The procurement officer shall use the
state’S terms and conditions as the contf3ct

A contract maybe awarded for a material

•

document u~essthe procurement officer

S
S

sen/ice or construction item without

•
a

receives an exemption from the state

•
S

competition if the director determines in
writing that there is onfy one source for the

~
S

procurement administrator

•

•
S

•

required material, service or construction

offer Will be construed as their best and

item The director may require the

final offer

submission ofcost on pricing data in

S

connection Wi h an award under ttss
se ton. Sole source procurement shall be

5
S

Contract Award

ource procurement shall not be used

5

S

nd final offer, their immediate previous

source procu ement is required. Sole

S
S

:
WEB SITES
WANTED

S
S

•
S

avoided except when no reasonable

S

A The procurement officer shall award a

~S

alternative sources exist. A written

S

contract to the offeror Whose proposal is

•
S

determinatiOn of the basis for the sole

S

determined in writing to be the most

•

source procurement shall be include in the

•

advantageous to the state based on the

:
:
:

contract file

factors set forth in the request for proposal
The determination shall explain the basis of
the award

12

A. A

udny agen~seebng a sole source

Do you have a web page?
IWhat is yourfavourite Web site?

request documenting the existence ofa

:
:

procurement shall prepare a written

B. If the contract awarded exceeds

S

sole source condition, including the specific

~S

$100,000. Facts unsuccessfijl offeror shall

•
S

efforts made to determine the availability of

S

Please let us know...
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INSIDE
Fair and Open? A discussion of
public sector procurement practices
throughout North America
Fair and open competition’ is a simple
phrase. A statement embodying several

FAIR AND OPEN
COM PETITION

concepts and pnnoples that are the very
cornerstone ofpublic sector procurement.
Yet this simple phrase is subject to a
thousand different interpretations, and
often gets lost in the politics and stress
occurring in the day-to-day running of a

This issue reflects my interests in learning more about ‘fair arid
open’ competition, arid ‘best practices’ in different jurisdictions.
Both of these concepts are implemented in diverse and wondrous
ways in different places.

public sector body.
This article descnbes some of the common

The Request For Proposal Handbook

problems in several jurisdictions including

Purchasing Commission’s new site (which

Until recently, there was no broad based reference book dealing with
all aspects of the RFP process. No book comparing standard practices
in different jurisdictions. Over the last year, I’ve been working with
Government Technology, a U.S. based publication specializing in
public sector information technology issues to produce such a book.
In January, Government Technology Press released our latest publication, The Request For Propo~a1Handbook. I have enclosed a bro-

could be a model for other jurisdictions),

chure describing this product.

the federal government. It suggests that
legislation like that found in Yukon or
Alaska could be part of the solution.

Web Sites
This article deals with two sites: BC

and Oregon’s procurement policy.

Fair and Open Competition
Competitive Bidding in California

the courts.

I was invited by Purchasing Management Association of Canada
(PMAC) to give a speech to some members of the South Vancouver
Island. District. The speech dealt with a comparison of approaches to
“fair and open” in several North American jurisdictions including BC

The Request For Proposals

and Alaska. The text of this speech is included as a major article.
The ‘World Wide Web continues to be a good source of specific infor-

This brief article summarizes specific
elements of competitive bidding’ that
have been defined by law, regulation and

Handbook
This 682-page reference book is published
by Government Technology Press in
California. A brochure is enclosed with this
newsletter. More information can be
obtained from the Web:
<http://wuw.govtech.net>.

mation about practices in the U.S. and Canada. This issue describes
the Web site under development for BC Purchasing Commission, and
provides some infonnation obtained from the Web related to Oregon’s
procurement policies.
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RFPs and the law of contracts

FAIR AND OPEN?
A discussion of public sector procurement
practices throughout North America
A few words of
introduction
“Fair and open competition” is
a simple phrase. A statement
embodying several concepts
and principles that are the very
cornerstone of public sector
procurement. Yet this simple
phrase is subject to a thousand
different interpretations, and
often gets lost in the politics
and stress occurring in the
day-to-day running of a public
sector body.
In the next hour or so, I’m only
going to say three things:
~ First, “faii~and open” is
fundamental to public
procurement.

The process of issuing an RFP and
receiving proposals does, by design or
inadvertently, establish contractual
rights and obligations. Each RFP and
the associated process should be
reviewed by your la~syeror legal
department prior to issuing the REP.
The examples and sample REPs used
throughout this text have been used
in many differentjurisdictions in the
past. The author makes no claim
about the appropriateness, correctness, or legal consequences of these
examples or sample REPs. Competent
legal advice should be obtained to
review your Request For Proposal and
the associated process.
Our internet address is:
74352.631 ®compuserve.com.
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~ Second, it is extremely hard to
be “fair and open”. Every public
sector body has problems, both
with the concept and the
practice. It takes everyone
involved to “get it right” but
only one person to poison the
process.
~ Third, there are some models,
examples ofjurisdictions that
can provide us with valuable
lessons at no cost. They have
levelled the playing field
through laws and regulations
designed to standardize the
rules for both the buyers and
the vendors.
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Over the last 5 years, I’ve
encountered a number of
quite amazing situations. All
occurred in the public sector.
I’ve heard an executive, the
senior member of an
Evaluation Committee,
declare, before reading any
proposals, “I wont deal with
that supplier”; I’ve seen
organizations impose extra
conditions on the release of
information in violation of
their own government’s
Access To Information Law;
and I’ve seen senior
bureaucrats and politicians
defend their totally
inappropriate actions by
claiming ignorance of their
own policies, or lack of
policies.

Working in a gold fish
bowl.
Tonight, I’d like to speak
about the requirement for fair
and open competition in
jurisdictions throughout North
America. This requirement is
stated in many different ways:
In B.C.,“the cornerstone of
the Public Sector Purchasing
Policy is the principle of
probity, which means that all
activities are undertaken in a
visibly fair, ethical and
prudent manner.”
In South Dakota, “Every
purchase is made in the public

interest. All vendors will
receive a fair and equal
opportunity...”
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In the Yukon, “The objectives
of government contracting
policy are to ensure that
government contracting
activities are carried out in a
fair, fiscally responsible,
accountable, open and
competitive manner.”
Finally, in Alaska, their goals
are
.to ensure the fair and
equitable treatment of all
persons who deal with the
procurement system... (and to)
foster effective broad-based
competition within the free
“. .

enterprise system”.
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First, we are dealing with
public money. Its not the
buyers’ money; nor the chief
executive’s; nor the
politician’s. The public sector
buyer is performing a
stewardship function
ensuring that taxpayers’
-

stewardship has been
enshrined in a variety of laws,
rules, regulations, ordinances,
policies, court rulings, and
procedures. In some states,
the Procurement Code and the
accompanying regulations are
more than 100 pages long.
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Procurement in the public
sector is not that complex nor
difficult once you understand
the environment and culture
of the public sector. With this
understanding, acquiring
goods and services through an
Invitation to Bid or a Request
For Proposals is relatively
straightforward. There are
three key factors which
contribute to the unique
environment for the public
sector buyer.

dollars are spent wisely. This

Because of this, the
procurement process is more
complex, more codified, and
more time-consuming than in
the private sector.
Second, because we are
dealing with public money
each firm has a right to
compete for the business.
Most public sector bodies are
required to provide fair and
open competition for their
procurement contracts. This
requirement leads, logically, to
rules concerning how
suppliers are notified about
competitions. CodiI~i’ingrules
leads to more laws about the
procurement processes, about
influencing buyers and
conflicts of interest. It leads to
a formalized complaint
process. And it leads to
information beingprovided to
all buyers on an equal basis.
In short, it leads to a more
formal, codified process which
is subject to scrutiny by
suppliers, the public, their
elected officials and the
courts.
(While laws and regulations
are common in the U.S., they
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are still the exception in
Canada. There is no
procurement law in B.C. and
some of the other provinces.)
The third factor contributing
to this difficult environment is
the environment itself: Public
officials work in a fish bowl. At
any time, their actions can be
challenged by their bosses, the
public, politicians, media
people and disgruntled
suppliers. Many public sector
executives fear having their
names dragged through the
local media, or being named in
a question raised in the
legislature or council.

Common problems.
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Now that I’ve set the stage, I
want to illustrate some
activities that I’ve observed
and discuss the options
available in different
jurisdictions. I’ve identified 4
different hypothetical
scenarios. Each illustrates
behaviour that is contrary to
“fair and open” competition.
Each demonstrates the lack of
appreciation of the “fish bowl”
environment. For each, I’ll give
you a few facts, some real and
some imagined, and a few
options on how to solve the
problem.
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Directing work
to a favourite supplier
A senior bureaucrat or
politician insists that an
Agency award a contract (for
Scenario #1

-

more than $50,000) without
3

FAIR AND OPEN? continued
competition to some favoured
supplier. When challenged,
the senior person usually
argues that it was a matter of
exercising their judgement
guided by some loosely
worded policy and supported
by past practices.
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There are several problems
raised by this behaviour.
First, in most jurisdictions the
awarding of a contract without
any competition is contrary to
policy. So in these
jurisdictions, the person
could do it, but would be
challenged on the basis of
propriety.
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In some jurisdictions, the
sense of “fair and open” is very
strong and this, alone, acts as
a safeguard.
In many jurisdictions,
contracts over a threshold
amount can only be awarded
without competition if the
agency obtains the prior
written permission ofthe
Purchasing Commissioner.
Furthermore, these awards
must be publicized, sometimes
prior to signing the contract.
And, to make it even more
difficult, in some jurisdictions,
these awards, if not done
according to prescribed
process, can be challenged in
the courts.
Scenario #2- Changing the

rules after reading the
proposals
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An organization issued an
RFP for some services and
expected proposal for about
$50,000. Well, they were
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really surprised when all of
the proposals were for
$100,000 or more. The senior
executive responsible for the
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project was very creative: he
simply instructed his staff to
select the winner and then
offer the winner $50,000 for
the job. Failing this, they were
to negotiate with the winner to
see how much they could get
done for $50,000.
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In Ontario and in many other
jurisdictions, you can’t do
this. Management Board of
Cabinet has said that if all of
the proposals exceed the
budget, that’s your problem.
You have to reissue the RFP.
And they went on to say that
“staff may therefore appear
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incompetent”.

a

Procurement people, knowing
that budget is always an
issue, often publish the
amount in the RFP.
Alternatively, they use words
like “we are seeking a simple,
low-cost, no-frills solution.”
They ensure that their
requirements are bare-boned.
They ensure that cost is
presented as the major
evaluation criterion. In these
ways, suppliers are put on
alert that cost is a critical
issue.
Clearly, negotiating with the

a

winner for a significant
reduction in cost is not “fair
and open”. Quite possibly, one
of the other proponents could
have done a betterjob for the
reduced amount. In any case,
each proponent should have a
chance for this work since
there was a material change in
the RFP the reduction in
price from $100,000 to
$50,000.
-

Scenario #3
behaviour

-

Improper

I was involved in a major
procurement involving many
millions of dollars. The most
senior person on the

Evaluation Committee
attended the first meeting. At
that meeting he announced
that “I wont do business with
this supplier” and dropped
one of the proposals on the
floor. A grand gesture.
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Clearly, its unfair to disqualify

a supplier from consideration
after it has submitted a
proposal. Poisoning the
evaluation process, or
evaluating a proposal on
material not asked for or not
contained in the proposal is
also unfair. In some
jurisdictions, it’s illegal!
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There is little to be done in
this situation. Fortunately,
since I’m creating this story as
I go along, it has a happy
ending. In spite of this
person’s prejudice, the
evaluation when completed by

all the members of the
committee clearly
demonstrated the superiority
of this supplier and a contract
was signed.

Scenario #4 Looking
foolish in public
-
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This is one of my favourites. I
reviewed an RFP and
discovered that it stated that
the purchasing organization
“intends to treat all potential
vendors fairly and equitably
throughout the (RFP)
process”. The RFP then went
on to state that “an
Evaluation Team will screen
each proposal to ensure
compliance with the
requirements.” So far, so good,
It continued: “The Evaluation
Team will utilize specific
Evaluation Criteria to rate the
requirements for evaluation
purposes”. Having taken all
this time and effort to define
the process and declare their
good intentions, the RFP then
shouted “The ratings will be
confidential and no totals or
scores will be released to any
bidder.”

What can I say? Clearly the
RFP was placing the
purchasing organization in an
untenable position. It was
going to be “fair” but not
“open”. Trust us, said the RFP,
we wont tell you the rules or
how we do it, but we will be
precise, fair, and ethical. Your
RFP must give the appearance
of being fair. It must not raise
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questions about the
legitimacy of the competition.
This is one situation that
doesn’t occur in jurisdictions
with access to information
laws.

Our federal
government has
problems too...
Those are some of the real
problems associated with
trying to be “fair and open”.
And don’t assume that its
only in a fewjurisdictions.
Our federal government has
recognized that there are
significant and systemic
problems with its
procurement processes.
Paul Zed is a member of
parliament and Chair of the
Standing Committee on
Government Operations.
Recently, this committee
examined the procurement
practices of the federal
government. They found many
of the common practices
related to the granting of
contracts to be poor and in
urgent need of reform.
On Dec. 14, 1995, Mr. Zed
released some preliminary
findings. Here are some of his
words, and my interpretation
of their meaning.
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1. “All members of the
Standing Committee on
Government Operations agree
on the urgent needfor

Treasury Board to strengthen
its guidelines or principles
regarding the granting of
contracts. These guidelines
should be enforced using
tough sanctions against any
department, agencies or
Crown Corporations thut
violate them.”
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This translates into something
like we have rules but they’re
being ignored.
2. ‘The cut-offfor noncompetitive contracts should
be reduced from $30,000 to
$25,000 and it should be
mandatory that all such
contracts over $25,000 be
open to competitive bidding on
the Open Bidding System
(OBS), subject to the
exceptions already outlined in
Treasury Board Policy.
The
exceptions must be reviewed
with the aim of reducing the
number of times they are used
to bypass the competitive
.

.

process.
This seems to mean too many
contracts are being declared
as sole source simply to bypass the competitive process.
3. “Strong sanctions will be
imposed to prohibit Contract
Splitting.”
Organizations sometimes
divide projects into small
pieces so that each piece can
be awarded using a less formal
process designed for smaller
5

FAIR AND OPEN? continued
procurements. Clearly this is
happening and shouldn’t be.
4. “Departmental heads
throughout the government
should ensure that all
departmental managers and
appropriate staff have the
necessary training in contract
administration and product
knowledge to become
knowledge based managers
(KBMs).”
We are going to ensure that
the executives are trained so
that they cannot claim they
were unaware of the rules and
regulations.
5. “SOLE SOURCING This
Committee unanimously
agrees that the testimony
-

given by the various
department and witnesses
demonstrates the needfor a
review of all sole source
contracts by departments and
agencies. Some suggested
areas for improvement are:
A review and update of sole
source criteria to be
undertaken by Treasury Board
and Public Works, with
particular attention being paid
to the exceptions.
Too many firms are getting
work, not through the
competitive processes, but by
having the work directed to
them even when there are
competing firms providing the
same goods and services.
6
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6. “IMPROVED REPORTING
The overall
reportingframework for all
contracting activity needs to be
reviewed and sign~ftcantly
revised by Treasury Board in
order to provide accurate
statistical data. For example, a
standardized reporting
framework should be
established to provide an
accurate database for all
contracting activity. This
should include competitive &
non-competitive contracts, sole
source contracts, amendments,
and justifications. The
Committee recommends that
this data be made available by
Treasury Board on a semiannual basis.”
FRAMEWORK

-

It seems that the government
doesn’t collect sufficient
information to be able to
analyse or publicize its overall
procurement statistics. It
needs data to identify
problems and the data has to
be provided by all
organizations in a common
format and made public on a
regular basis. There is no
automatic production of a list
of all sole source contracts
during the past 6 months.
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a) Each department should
have a senior management

b) Amendments should be
justified by the contractor to
the department responsible for
the contract.
c) Amendments should be
broken down into subcategories. For example: cost
overruns, legitimate contract
add-ons, etc... with the aim of
signfficantly reducing
unnecessary cost overruns.
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d) These amendment subcategories should have
varying tolerances to be
determined by a central
agency. The Committee
recommends that 10% be used
as a guidelines for spec(fic
cost overruns.
Now amendments provide a
way of increasing the amount
paid to a contractor after the
work has begun. They can be
used to disguise a variety of
problems poor estimating,
poor definition of the required
work, poor contract or project
management, intentional low
bidding to obtain the contract
-
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8. “AMENDMEIVTS Given the
alarming rise in amendments
to government contracts, this
committee recommends:

committee to review all
amendments.
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knowing that the actual
amount paid can be increased
after the fact. In some
jurisdictions, they are more
severe and prohibit any
amendments which increase
the funding. To get more
money, a new contract must
be initiated with all of the
normal review and approvals.
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What is the answer...
So what is the answer. We’ve
seen the sorts of problems
experienced in many
jurisdictions. These problems
stem from lack of uniform
practices, lack of clearly
defined processes, lack of
training, and outright abuse
of the system.
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How do we ensure “fair and
open” competition? Well, there

S

are some models. Some
approaches that have been
proven in otherjurisdictions.

a

One key element of any
solution is enshrining
procurement rules and
practices in law rather than in
neglected guidelines or
policies. Many jurisdictions,
including many provincial and
most local government bodies,
enshrine procurement rules,
not in law, but in policy
documents. Some public
bodies don’t even have formal
published policies or
procedures manuals. Instead,
they run their procurement
function by ‘established
practices’.
Laws are rigid, and subject to
review by the courts.
Regulations are typically more
accessible to the public and
much more enforceable than
policies or procedures not
supported by the force of law.
Informal policies get
interpreted in the light of

a
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changing circumstances.

a

Laws tend to be obeyed by
public sector bodies. They are
the strongest form of direction
that can be given to an
employee.
There are 2 jurisdictions that
have done a good job and that
I’d like to tell you about. Both
are neighbours of ours: The
Government of the Yukon,
and the State of Alaska.
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Yukon Government
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The use of RFPs is prescribed

1. Contracting Regulations
Issued pursuant to Section
24(3) of the Financial
Administration Act, these
regulations establish a

-

framework for procurement.
2. Contracting Directive
Issued pursuant to Section
24(3) of the Financial
Administration Act, this
Directive applies to all
departments defined in the
Public Sector Act and provides
the specific rules and
-

procedures to be followed.
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Let me discuss only the
Regulations. They have some
interesting features. These
Regulations establish a
framework for procurement
within Yukon. They are only 6pages in length and establish
the overall approach to

provide the details.)
There are five key areas dealt
with in this document.
(Information taken directly
from the Contract Regulations
is contained in shaded boxes.)
1. The objectives are identified
as more than simply to ensure
that procurement is done in a
fair and open manner. The
introduction of “fiscally
responsible” and “accountable”
sets a tone not usually found
in procurement law.
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by 2 instruments:

procurement. (The Directives
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2 The otijecnves ci go”ernment rontreceng
potcy are to ensure uhir -~uvernnenL
cor’tract~nqectMties are rameri

CU’ fl

‘au,

fiscrny respor~.sib~e.
~ccoun:ab:e. open and
coripetizve manner

2. The regulations provide
access to material in a non-

discriminatoiyway.
6 Reasonable access wffl be provided to
government pol~cy
documents and related
contracting materials upon request

Mateiia~savailable for d~stribut?on~ufl be
suppiecf

fl a non-discnmrnatory manner

and any fees charged for such d~stnbut~on
will be reasonab’e

3. The key principles of
competing for government
contracts are identified:
competition will be open to all;
and, the rules will be stated in
terms of criteria and spending
thresholds;

FAIR AND OPEN? continued
be registered on open source lists on

request
B Prospective bidders and proponents will

be given copies ofrequests for bids or
proposals upon request

-

10 contracting authonties will not use

standards, specifications evaluation criteria,
time limits to respond to requests for bids or
proposals

or other means to unfairly limit

competition
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reasonable opportunity Ic register

complaints
(b complainants will have a respofisibuilty tC
make nil re~soriableattempts to settle tiler
disputes with the ippliceble contracting
authority
(c)There will he an opportunity for redress.
induoing cornpensstuon for costs of
complaining and hid/proposal prepara’iofl
costs
Ill) A mechanism Ic change, where
vo,rranted, government contractung

11 Ev luation criteria and standards used
to evaluate bids and proposals will be fully

a

and clearly described in requests for bids or

a
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and proponents will be
provided information about
losing proposals.

proposals and only those ev luation criteria
and standards will be used to evaluate bids

or proposals received
1 2 Subject

tO

territorial access to

information legislation. bidders and
proponents will, upon request, be given
access to information about their own bids
or proposals and how these were evaluated

5. The final pnnciple
established in these
Regulations is the right of a
proponent to challenge an

award, to receive some
compensation for monies
spent~and to change the
procurement process:

mechanism, based on the following:
Bidders and proponents will be given a
8

pOiiCCS

and orocedures will be provided

regulations. The manual

provides, for example, 21
pages of instructions and
guidance related to issuing a

a
a
a
a
a

professional services contract.

a
a
a
a
a
a
a
a
a

4. Standardized RFP Shell
Provides a model of an RFP

-

with all of the options. Use of
this document is a time-saving
approach to help purchasing
officials generate consistent
documents that comply with
policy, regulations~law, and
administrative requirements.

S

State of Alaska
Alaska has a lot more in place
that Yukon. In fact, the use of
RFPs is prescribed by at least

S
S
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4 instruments:

S

I 3 There will be a formal bid challenge

procedures to ensure
compliance with the law and
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be visibly fair. Key information
will be provided in the RFP

Provides detailed, step-by-step

S

S

4. The evaluation process will
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1. Procurement Code a state
law which establishes the
framework for all
procurements. It requires, for
-

example~that sole source
procurements be used only
after clear and compelling
evidence is provided in

writing.
2. Purchasing Regulations
These provide additional
details to implement the law.
For example, the regulations
-

declare that written
permission from the Chief
Procurement Officer is
required and provide

examples of circumstances in
which sole source
procurement might be
appropriate.
3. Administrative Manual

-
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Let’s look at the State
Procurement Code. This 74page law has some interesting
features. In the time
remaining, I can’t cover them
all. So, here are my top ten. I
wonder how many of these are
used by your organization?
And if they were used, would
they be effective?
1. The Act requires that the
senior person be truly

qualified and not be a political
appointment.
The chuet procurement officer must have at
east five years of prior experience in public
procurement. including large scale

procurement at supplies. ~euv:ceS.
or
professionol services, and mjst be a person
wah demonstrated executuve and

•

organiz3t~ordsskills The chef procurement

a
a
a
a
a
a

officer may be removed by the

conrrsssuofler only for cause. The term of
office of the chue’ procurement officer 5 six
years

2. The Act defines
“specifications” and
encourages careful definition

to lost er competition:
specrficatuofl means

.~

description oi the

physurai or furs tucni.jI i.haracteristucs, nr of
the r’uarure of a supply. service. professional
service or construction prc~ect..
-

Specuf:cations must promote overall

economy for tne purposes intended er~d
‘~rscouragecomoeturuan in satusfying tne
States needs, nra

may not be unduly

restrictive

3. The RFP must disclose as
much information as is needed
for a supplier to create a
proposal. The RFP must be
directed to the average
supplier, not those with
unique expertise.
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4. Suppliers must be given
adequate time to prepare a

proposal. You cannot
announce it on Monday and
close the competition on
Wednesday.

S

is necessary for a particular bid the 2 1 -day
pencid may be shortened The
determination shall be made by the chief
procurement officer

-

Notice may include publication in a
newspaper

notices posted in public

places wtbin the area where the work is to
be performed. notices mailed to all

prospective contractors on the appropnate
list

-

Failure tocomply With the notice
requirements ofthis section does not

invalidate a bid or the award of a contract
If the State fails to substantially comply with
the requirements of this section, the State is

liable for damages caused bythat failure

5 Proposals are public
documents as are the names
ofthe offerors. Suppliers must
prove that information is
confidential to have it
protected.
The procurement officer shall open
proposals so as to avoid disclosure of
contents to competing offerors during the

the opportunity to revise their
proposals to remedy

weaknesses. One supplier
may be told that its training

plan is not adequate. Another,
that its technical proposal is
fine but its price is to high.

--

ar~ouriuai:~

tram

“5-’

proposals s~br’1itteciby Competing

o’-fei ors.

S

proposaus snauu 00 ~i O~Jdi00,

I I u~cI

and the proposals are open for public
i,,~,-,,’i~i’u’iflafr~r rise notice Of intent to

a
a
a
a
a
a
a
a
a

a
a
a
a
a
a
a
a
a
a
a
a
S

a
a
S

S

a
a
a
a
a
a
a
a
a
a
a
a
a

a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a

6. Offerors are permitted to

revise proposals based on
discussions with procurement
officer prior to best and final
offers. Suppliers who make it
to the short-list can be given

a
a
a
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7. Selection must be based on
only those factors identified in
the RFP. The buyers must
publish the rules and stick
with them. Once the RFP has
been issued, you cannot
decide that only companies

with more than 200 employees
in your region will be
considered. lfyou wanted to
do that, it should have been in
the RFP.
The procurement officer shall award a

ccntract under cnmpetut:ve seak-~o propcsalt

FAIR AND OPEN? continued
to the responsible and responsive offeror
whose proposil is determined in writing to
be the most dVantageous to the State

Icing unto consideration price and the
evaluation factors set out in the request for
proposals Other tactors and cntenia may
not be Used in the evaluation The contract
file must ont in the basis on which the
award is made

8. Sole source procurements
may only be used when a
responsible official has

determined in writing that
there is only one source for
the required procurement.
They are not a method of
restricting competition. They
are simply a recognition that
there is no competition. This
difference seems to be lost in
manyjurisdictions.
A contract m y be awarded without
competitive sealed bidding, competitive
sealed proposals, or other competition in

accordance With regulations adopted by
the commissioner A contract maybe
awarded, only when the chief
procurement officer determines in wntung
that there is only one source for the
required procurement or construction A
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sole source procurement may not be
awarded if

reasonable alternative source

exists The written determination must
include findings of fact that support by dear

and convincing evidence the determination
that only one source exists.,
9. All sole

source

procurements must be
recorded in a listing by the

commissioner. Theywant to
make it easy for the public to

spot abuses of the process.
10
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The commissioner shall maintain for a
mi iimum of five years a record lusting all

scie source procurements contracts . The
record must contain

(Ii each contractor’s name
i21 the amount arid type of each contract.

:
:
:
a
a
a

and

~Ja

iist’ng of the Supplles. services,

piofessucna! serv’ces. or constcuctuon
procured under each contract.

10. There is a complaint
process described in the Act.
This process provides that
complaints must be filed
within 10 days of the notice to
award a contract. The
procurement officer has the

:
:

Some final thoughts...
Let me end where I began.

• Second, it is extremely hard to
be “fair and open”. “Fair and
open” is subjective. Its
interpretation is varied and
depends not only on the
organization and the person,
but on the circumstances and
the pressures the person is
facing. It is unrealistic to

same small organization, to
always agree on what
constitutes proper behaviour.

To help guide these people,
organizations develop
guidelines or policies. These
help, but simply having a

uThird, there are some models,
examples ofjurisdictions that
a

a

:
:
•

can provide us with valuable
lessons at no cost. Laws and
regulations are much more
effective in prescribing how
organizations and people
behave than these less formal,
more subjective approaches. A
procurement law provides
each person with a powerful
incentive to promote “fair and
open competition”.
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• First, “fair and open” is
fundamental to public
procurement.

executives, even within the

policy does not ensure that all
know the policy, support it,
a nor that all act in accordance
• with the policy.

authority to stay the award if
there is reasonable probability
that the complaint will be
upheld. The complaint
process is formal. Oaths are
administered; evidence is
obtained. Following the
hearing officers ruling, the
decision may be appealed.

expect public sector

:
a

•
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FEEDBACK
Need more information?
Have a question?
Want to submit an article?
We’ d like to hear from you.

Please send your comments,

criticisms, suggestions,
and questions to the editor:
Michael Asner
5951-237 A St.,
Langley, B.C.
V2Z 1A6
Phone/FAX (604) 530-7881

Web Sites

a

BC Purchasing

a
a
a
a
a

Asked Questions, Contract

Commission
(http: / /brahma.gs.gov.bc.ca
/psb /welcome/htm)
In the last few months, this
site has developed considerably. The home page divides
the information into two
classifications: Information for
minisstries & Public Buyers,
and Information for Suppliers
and Contractors.
The Information for Suppliers
& Contractors is much more
extensive and further developed than that for Ministries
& Public Buyers. The major
ently, Selling to The BC
Government General Infor-

mation, deals with Frequently

S

a
a
a
a

Awards, Purchasing Commission Act and Purchasing
Contacts within the provincial
government, Crown Corporations, and Public Sector
Buyers in BC.
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a
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a
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a
a
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Other pages provide information about Selling to other
Canadian governments (federal, provincial and local), to
the NW U.S. states, to Pacific
Rim countries and to Europe.
The Information for Ministries
and Public Buyers will be a
valuable addition once completed. Currently it contains
pages identifying Master
Standing Offers, and Greening
Government environmental
-

Oregon’s Procurement Policy
State agencies must conform
to this policy in procuring
information technology resources. This 5-page policy
has several features that make
it easy to understand and
more effective than policies in
other jurisdictions:
• The policy identifies the
legislative authority for each
section; e.g., Feasibility Study
(ORS 291.038).
• The policy identifies specific
procedures to be followed and
their source. For example, the
policy requires the completion
of a feasibility study for information technology projects
costing more than $50,000. It
then indicates where the

Feasibility Study Procedure

:
:
:
:
a
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can be obtained and provides
a phone number.
• The policy provides informa-

tion about the underlying
rationale for key approaches.
For example, here’s what it
says about using commercial
products and services:
~ate agencies are ercoura.ged to use
~cmrrerciai products and estab!isheo
arovuoers or servuces for meeting
nrorrnation system needs wherever cost.
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purchasing policies and
strategies from many jurisdictions and research groups.
The Policy and Procedures
page is still under construction, When complete, it will
contain General Management
Operating Policies, Purchasing Handbook, and Branch
Manual. Each of these should
contain valuable information
related to RFPs and their use
in BC.
This site already provides
much valuable information
and important Hot Links to
other sites. With further
development, completion of
the announced features, and
some additional innovation,
this site could be a model for
use in other jurisdictions

commercial sector Third. state government
should not compete with its commercial
otizens unless

it

can provide the needed

good or service for a lower cost
a

The policy requires that

major projects be scrutinized
by independent parties on a
quarterly basis:

S

a
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To be considered for authorization, major
system development projects shall set aside
at least 5 percent of the project’s funds for
quarterly ressews by independent
commercial evaluators

S

effe~tuveThere are severau reasons why
First, the state c3n use a growing number
of proven prooucts witn little or no
,llterarron Second. a range or service
providers ~re available to work on agency
projects within state government and the

a
a
a
a

:
:
:

For more information about
information resources planning and procurement in
Oregon, access their web site:
<http://www.state.or.us/
IRMD/pandr.htm>
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CALIFORNIA’S DEFINITION OF ‘COMPETITIVE’ BIDDING
Most of these factors and the
maj or risks for the buyer
relate to ensuring that the
process is fair and open. This
is the key concept in public
sector procurement and has

single statute but is more in the nature of a

:
:
a
a
a

compendium of numerous court decisions
From such court decisions, the following
mles have evolved, among others:
lnvitations for Bids must provide a basis

•

been dealt with extensively in
law, regulation, and by the
courts. Here’s what
competitive means in one
jurisdiction the state of
California.
-

The purpose of competitive bidding is to
ce’cure nuhliir obiectrves in the most valu

:

:
:

miii icur~ ~‘iy (‘nrnn~nir,~,,~

is not ror the lsenerut 01’ tne oioaers

bidders ona common standard, free of

:

restrictions tending to stifle competition.

to the date fixed for submission of bud by

a
a

•

bids and the bid to be such as to preclude

the St te’s nequurements. as determined by

a

acc ptance (the bud must be rejectedj. the

•

therein A bud which does not literally
omp~’may be rejected
4 For v riance be~eenthe request for

I

I

I
I

I
I

I
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public agency cannot be deprived without
its consent unless the requirements for
recision are present All bids become public

:
:
a

award,

8 Bids cannot be accepted “in part ‘unless
the invitation specifically permits such an

0

vanance or deviation must be a material
one

:

5. State agencies usually have the express or

:

9. contracts entered into through the

a

competitive bidding process cannot I ten be
amended, unless the Invitation for Bids
includes a provision, to be incorporated in
the contract awarded. providing for such
amendment

——————————————————

TO ORDER THE RFP REPORT

I

I

dedared is in the nature of an irrevocable

documents,

:
:

—————————————————————

i
I
I
I

permitted

and conform to the invitation, indudung ~

a

competitive bidding is not defined by any

amount to be paid, or contractual terms is

3 To have a valid bid, the bid must respond

bidding purposes

a

RFP

No negotiation as to thescope of thework,

:
:

option and a contract right of Which the

a

:
:

design ted for receipt and opening thereof,

~
a
a
a
a
a
a

have been furnished with the IFB/RFP for

State of the most value-effective solution to
the evaluation criteria contained in the FBI

6, Bids cannot be changed after the time

:

State speofucations. and acceptance by the

based upon full and free bidding to satis~’

cause

7 A competitive bid, once opened and

the documents Which are incorporated

With sole reference to he public interest It is

however, be selectively rejected without

2.The State may modul~’the IFB/RFP, prior

:
:
:

it 55

dministered to accomplish its purposes

best interests of the State Bids cannot,

a
a
a

a

a
a

a

:
:

for full and fair competitive bidding among

issuance of an addendum to all parties who

aa

implied right to reject any and all bids in the

a

a

~

effective manner and avoid the possibilities
,‘,f ,‘,r~ft tr~ir’i

a

:

‘YES!

U

Enter my 1 - year subscription (4 issues) to The REP Report for only $70.00
(* plus $4.00 postage, Plus G.S.T.)

II

Li

Payment enclosed.
Please invoice me. My purchase order number is:
Name __________________________________________________________________
Title ____________________________________________________________________
Company _______________________________________________
Address ________________________________________________________________

_____ _____

Phone _______________________ Fax _________________________

if I am not satisfied and receive a refund for the unmailed portion.
Mail to: Michael Asner Consulting 5951-237 A Street,Langley, B.C. Canada V2Z1A6

I understand I may cancel at any time

-

To order immediately please Phone/FAX (604) 530-7881
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INSIDE
• B.C. Purchasing Announces

Joint Solutions Procurement
Both BC and Ontario have recently sanctioned

Welcome to issue #13:
Common Purpose Procurement

the Use of Common Purpose Procurement,
also called Joint Solutions Procurement. Using
iSP, the client, usually a ministry or agency,

The last three months have been hectic with lots of news and some
interesting activities.

selects a project partner who then works with
the government to identify, develop and
implement the solution. This article describes
iSP and then provides information about an
REP being developed to select a contractor.
• Evaluating Mandatory Requirements

Both BC and Ontario formally adopted the use of Common Purpose
Procurement, a process in which the customer selects the supplier
based on its demonstrable capabilities rather than detailed problem
definition and requirements. This issue contains information about
BC’s approach and how they structured their RFP. Future issues will
provide more information about this technique and its application in
other jurisdictions.

Failure to satisf~a mandatory requirement
eliminates a proposal from further
consideration, To do this, an organization
must ensure that it is on firm ground, that its
process, reasons, requirements can survive
close public scrutiny. This article will help

In January, our book, The Request For Proposal Handbook was released
by Government Technology Press in Sacramento. This 680-page reference book has been well-received by purchasing organizations throughout North America. As of April, at least 12% of subscribers have purchased the book. (See page 11 for ordering information.)

ensure that your mandatory conditions can
be easily defended.

Recently, we entered into an agreement with Hum Communications
Ltd., publishers of HUM The Government Computer Magazine, to distribute the book in Canada. They can be reached at:
-

• RFPS and Contracting Practices

Contracting is an integral part of the REP
process. Yet, contracting procedures vary
widely from jurisdiction tojurisdiction.
Variations are found in timing, form, and
flexibility. This article describes a standard

Hum Communications Ltd.
202 557 Cambridge Street South
Ottawa, Ontario
K1S 4J4
-

contract developed in Australia for
government information technology
acquisitions.
• More Web Sites
A Canadian magazine and an Australian state
agency are featured.

Phone: (613) 237-4862
Fax: (613) 237-4232
email: andrea.burns@hum. corn
At the end of May, we will be holding a workshop on The RFP Process in
Ottawa at NSERC (National Science and Engineering Research Council). This in-house workshop costs $150 per participant and is available
to groups of 10 or more people.

The RFP Report is published by

Michael Asner Consulting, a division of
Michael Asner Holdings, 5951-237 A
Street, Langley, B.C. V2Z 1A6, Canada.
Phone / Fax (604) 530-7881
ISSN 11 92-392X

Printed in Canada.
Copyright rD 19.96 Michael Asner
Consulting. All rights including
translation into other languages,
reserved by the publishers. No part of
this publication may be reproduced in
any form, by microfilm, xerography,
or otherwise, or incorporated in any
information retrieval systems without
the written permission of the copyright owner.
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The process of issuing an RFP and
receiving proposals does, by design or
inadvertently, establish contractual
rights and obligations. Each RFP and
the associated process should be
reviewed by your lawyer or legal
department prior to issuing the RFP.
The examples and sample RFP5 used
throughout this text have been used

in many differentjurisdictions in the
past. The author makes no claim
about the appropriateness, correctness, or legal consequences of these
examples or sample RFP5. Competent
legal advice should be obtained to
review your Request For Proposal and
the associated process.
Our internet address is:
74352.63 1 ®compuserve.com.
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Both BC and Ontario have
recently sanctioned the used
of Common Purpose Procurement, also called Joint Solutions Procurement. Using JSP,
the client, usually a ministry
or agency, selects a project
partner who then works with
the government to identily,
develop and implement the
solution. This article contains
information provided by BC
Purchasing Commission, It
outlines the overall approach
to JSP and then provides
information about an RFP

:
:
RFPs and the law of contracts

B.C Purchasing Announces
Joint Solutions Procurement
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being developed to select a
contractor using this approach.
Joint Solutions Procurement
(JSP) is one of many buying
processes the Purchasing
Commission has available for
government ministries. The
Purchasing Commission has
recognized for sometime the
constraints of regular selection processes such as the
Request For Proposal when
purchasing Information Technology related goods and
services. The use of a traditional RFP to select a supplier
of services can lead to problems which may produce
unwanted results: conflicts
between the supplier and
purchaser, undue emphasis
on the contract terms rather
than the project, a large
number of modifications to
specifications and the contract, and sometimes, aban-
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doning of the project. JSP is
one alternative to conventional RFPs that government
ministries might like to
consider.
What is Joint

Solutions Procurement?
JSP is an alternative method
of contracting for information
technology requirements with
a measurable service component.
When can

JSP be used?

JSP is generally suitable
when the following circumstances exist:
~ There is a technological
component in the project;
~ You haven’t quite defined
the problem yet and you
think private sector involvement is needed to help you;
~ Time scales are short. A
vendor is needed urgently
and you are comfortable with
selecting a vendor on the
basis of capability and then
working with that vendor to
develop a solution, or
~ Senior management is
comfortable with negotiating
contracts as the solution is
being developed, and where
fair market value versus
lowest cost is clearly understood.
In what type of situations

would JSP be an option?
~ If, for example, you’re not
sure how technology can help
you and you’d like the oppor-

tunity to brainstorm with a
capable vendor and, if budget
permits, have that vendor
deliver the services.

a

If you’re thinking of a pilot
project that might roll out into
a much larger project and you
want the flexibility of staying
with the pilot supplier.

a If you are intending to
bring in a consultant to do a
preliminary study to look at
feasibility and scope of a
proposed project, and feel that
a tender would have to be
subsequently issued.
How is JSP different from
conventional Request For
Proposals?

a

JSP is simply an alternative
procurement process. The
actual mechanism for soliciting responses is still a Request
For Proposal (RFP) document.
The difference is that the
objective of the RFP within a
JSP process is to choose a
capable supplier rather than a
fixed solution.

a

While in a conventional
RFP process document, a
supplier must provide a solution based on the information
given, the JSP process integrates joint supplier/ministry
working sessions into the
selection process. This allows
the supplier to ask specific
questions about the ministry
problem, while at the same
time enabling the ministry to
gauge the suitability and
capability of the supplier to
work with the ministry to
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develop a joint solution.

How is the JSP process
structured?
JSP is a two phased process:
~ Phase 1 Selects a supplier
based on capability.
-

a

Phase 2 Project implementation.
The sample RFP developed by
the Purchasing Commission is
21 pages long. The selected
text which follows focuses on
the methodology and the
evaluation process.
-

Joint Solutions Request
for Proposal (RFP)
The Joint Solutions RFP
process is designed to select a
proponent to work in a Business Alliance’ for the’ duration
of the [project name] with the
Province of British Columbia.
The Joint Solutions RFP
document describes in brief
the situation or objective for
which the integrated services
are thought to be required and
a summary of the areas that
need to be addressed. Proponents are invited to explain
how their organizations are
suited to meet the anticipated
requirements of the project in
a cost effective manner. The
proposed solutions are evaluated against a predetermined
set of criteria of which price
may not be the primary consideration.
Overview of the Joint Solu-

tions RFP Process:
1.

Needs identified and
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preliminary approvals for Joint
Solutions Procurement obtained
2.
Joint Solutions RFP
documentation preparation
3.
Proposal process (from
the issue of the Joint Solutions RFP document to the
receipt of the proposals)
4.
Evaluation of proposals
and shortlisting based on
mandatory requirements and
top five (5) highest scoring
proponents
5.
Working sessions with
the top (x) highest scoring
proponents
6.
Oral Presentations with
the top (x) highest scoring
proponents
7.
Joint Solutions definition
and negotiation of framework
and contract with the highest
ranked proponent
8.
Debriefing of Unsuccessful proponents
8.0 THE APPROACH
Final selection of a proponent
is based on continuous assessment of a proponent’s
suitability to the requirements
of the [project name/ description title] project. A description of the selection process is
given below.
8.1 SELECTION PROCESS
Proponents are cautioned that
demonstrable suitabifity forms
a major consideration item
throughout the selection
process. In this regard, propo3

B.C.. Purchasing Announces Joint Solutions Procurement continued
nents should keep in mind
that their performance
throughout each step of the
selection process will be monitored and evaluated.
8.2

PROPOSAL

A proponent’s proposal in
response to this Request for
Proposal is the initial step in
the selection of a contractor.
Proponents should keep in
mind that the winning proponent will be selected on overall
performance in a number of
areas such as demonstrated
capability, commitment etc.
and not exclusively on a
definitive solution to the
project objectives. In order to
ensure that their proposals are
assessed in the best possible
light, proponents are requested to make every effort in
ensuring that all responses
are clear and detailed and as
described in Section 11.0
“Proposal Preparation and
Submission”.
8.2.1 QUALIFYING
All proposals received in
response to this RFP will be
reviewed to ensure that a
minimum suitability level is
achieved prior to further
consideration. To this end,
proposals will be reviewed to
ensure that all mandatory
requirements set out in the
document are satisfied (See
Attachment ~j. Proposals not
meeting all mandatory require4
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ments will be disqualified
without further consideration.
All proposals satisfying the
mandatory requirements will
be reviewed in detail and
evaluated in accordance with
the evaluation criteria outlined
in Section 9.0 “Evaluation
Process”.
Proponents are further advised
that only the top five highest
scoring proponents will be
short-listed and will advance
to the next stage of the selection process. (Note: more than
five proponents may be shortlisted if two or more proponents score equal points). The
remaining proponents will be
advised of their standing and
will be invited to debriefing
meetings to be held upon
completion of the RFP process.
8.3

WORKING SESSIONS

The short-listed proponents
will be invited to participate in
individual working sessions
with the [name of organization 1. Proponents are advised
that performance during the
working session will be evaluated as part of the RFP process.
8.3.1 HOW IT WORKS
The working sessions will take
place at pre-arranged times
and are designed to allow the
proponent to sit down with the
[name of organization] in
order to investigate the con-
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cepts of the project in greater
detail. Proponents are advised
that the working sessions are
evaluated and that their
performance throughout the
session will be evaluated in
accordance with the evaluation criteria described in
Section 9.0 “Evaluation Process”. Guidelines governing the
working sessions are outlined
as follows:

a The [name of organization]
will allot a three and a half
(3.5) hour working session for
each of the five highest scoring
proponents. Please note that
there will be no allowance for
a follow-up working session.
a The proponent

will have
access to key members of the
project name/ description title
I project and is permitted to
structure the meeting in a
manner useful to itself. The
working session is for the
benefit of the proponent and
as such, the proponent is
permitted to ask whatever
question it feels necessary in
order to help it prepare for the
filial presentations. Proponents are advised however,
that in order to ensure fairness in the process, [project
name! description title I staff
will be under guidelines regarding the communication of
information not specifically
relevant to the questions being
asked. A representative of the
Purchasing Commission will
be present in order to provide
guidance in this regard.

a Answers to questions

that
cannot be provided by the
[project name] team will be
sought and every effort will be
made to communicate the
response to the proponent
within one working day of the
working session. Proponents
are reminded that a detailed
solution is not expected at the
final presentations and that
selection of a successful
proponent is based on overall
demonstrated performance in
the categories described in
Section 9.0.

a The working sessions

will
not be recorded and all questions asked by proponents
during the sessions will be
considered proprietary and
will not be released to other
proponents. Answers to questions asked during the working sessions that could not be
answered by the [project
name! description title I
members will be communicated in writing to the respective proponent only. All questions asked prior to or after
the working sessions should
be placed in writing to the
contact person indicated on
the front of this RFP document. These questions will be
answered by the [project
name! description title I
members in writing and will be
communicated to all shortlisted proponents.

a

Consistency throughout the
selection process is a key
factor when the ability of the
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proponent’s project team is
assessed. Proponents are
advised that the project team
identified in its proposal
should be present at the
working sessions and that
overall performance of the
team will be assessed at that
time. Proponents are reminded that the [name of
organization I will heavily rely
upon the Business Alliance
integrator and the core project
team will be assessed accordingly. It is in the interests of
the proponent to ensure that
the project team proposed in
its proposal is visibly involved
throughout the RFP process.
Note: Proponents are advised
that the working sessions are
not to be seen as an opportunity to test ideas with the
name of organization I or to
suggest or attempt to influence [name of organization]
staff on approaches or courses
of action. [name of organization] staff are under guidelines that restrict engagement
in solutions definition.
8.4 ORAL PRESENTATIONS
On completion of the working
sessions proponents will be
required to formulate a conceptual approach to the
project name! description title
I project and present its methodology to an evaluation
panel. Proponents are advised
that though the major portion
of the presentation should
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focus on the proponent’s
conceptual approach (which
should include a financial
framework model), the proponent’s overall ability to function as the [name of organization ]‘s Business Alliance
integrator will be also be
evaluated. Further details on
the areas to be evaluated
during the presentation are
described in Section 9.0.
Oral presentations will be
scheduled not less than 1
week from a working session
being held and may be videotaped. The presentations will
be limited to 3 hours, of which
the first two hours are reserved for the proponent to
describe its approach to the
project requirements. The
third hour is reserved for
evaluation panel members to
ask specific questions on any
aspect of the proponent’s
performance, so as to determine proponent’s overall
suitability to function as I
name of organization ]‘s Business Alliance integrator. The
proponent should support its
presentation with a revised,
written solution to be submitted to the evaluation panel at
the presentation. This submission should also include a
clear fmancial model describing how the proponent views
shared risk and common
purpose in its approach and
should include pricing information as described in Section
11.5, “Oral Presentations”.
5
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8.5 SELECTION OF A
BUSINESSALLIANCE
INTEGRATOR

:
:
::

On the basis of the evaluation
process, the evaluation panel
will tabulate the ratings and
select the successful Business
Alliance integrator.

*

:

8.6 JOINT SOLUTION
DEFINITION
The highest ranked proponent
will be invited to work with the
[name of organization I in the
joint solutions definition
process. The objective of this
process is to develop and agree
upon a framework contract
that will guide the [project
name! d~scriptiontitle]
project to its desired objectives. If after a period of not
less than 30 days of effort the
joint solutions definition
proves to be unsuccessful and
a satisfactory framework
contract is considered by the [
Ministry of
I to be
unattainable, negotiations
with the proponent may be
terminated and discussions
with the second-placed proponent commenced. The following items briefly describe the
types of tasks that may be
required during the joint
solutions definition process.
1. The proponent will be
asked to work with [project
name! description title]
project staff in order to confirm the validity and complete6

::
~
:

.

:
:
:
:
s

:
S

:
s

:

•

:

•
*
U
U

ness of the proponent’s presentation and work to date. The
scope of the project should be
confirmed as well as the role

:
::

of each of the [name of organization I stakeholders [if

*

applicable, (e.g. government,
user groups, private sector
suppliers etc.) I
2. All resources required
from each of the parties
should be identified and a
framework defining the most
appropriate way to involve
external parties whose participation is necessary for success
of the project should also be
addressed.
3. A strategy should be
developed that will secure and

:
:
:
:
:
::
:
:
•

sustain the commitment to the
project of all involved parties.
4. An assessment of the
possibilities forbusiness
improvement should be made
and a plan to perform this
work balanced with the need
to introduce some solutions
without delay. As necessary,
resources from the [name of
organization I will be dedicated
to the project.

•

:
s

6. On completion of the joint
solutions definition process
the selected proponent working closely with [project
name! description title I
project staff should develop a
proposal describing the terms
and conditions, pricing, responsibilities, management
approach, decision making
structures, etc., for presentation to the [name of organization] steering committee and
other government agencies as
necessary. Acceptance of this
proposal and accompanying
framework contract marks
acceptance ofthe proponent
as the [name of organization
]‘s Business Alliance integrator
and commencement of the I
project name! description
title I project’s implementation phase.
8.7 DEBRIEFING

:

S

‘:
•

5. As part of this exercise,
the project plan should be
defined to a point whereby
business and project goals and
objectives are determined,
project time lines and key
milestones established, benefits expected identified,
budgetary expectations, fi-

nancing options, charge rates,
etc. are solidified.

*

:
•
.
S
S

Unsuccessful proponents will
be offered debriefing sessions
once a contract has been
executed.

Evaluating Mandatory Requirements
Failure to satisfy a mandatory
requirement eliminates a
proposal from further consideration. To do this, an organization must ensure that it is
on firm ground, that its process, reasons, requirements
can survive close public scrutiny. Suppliers, eliminated at
this stage, often demand a
full explanation either privately or through the political
process.
The first step in most evaluation processes is to identify
those proposals to be eliminated for failure to satisfy one
or more mandatory requirements. To simplify this analysis, the following approach
should be considered.
(a) Identify all of the Mandatory Requirements on one
summary sheet. Ensure that
each requirement is crossreferenced with the conesponding page number in the
RFP.
(b) Identify which Evaluator
or Group of Evaluators (typically, there are several i.t.
evaluators as well as several
user evaluators) is responsible for determining compliance
with each specific mandatory
requirement. Typically, each
person on the Evaluation
Committee is given a subset of
the Mandatory Requirements
to evaluate.
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(c) Each Evaluator then
evaluates his or her specific
requirements and identifies
those proposals which fail to
comply with one or more
mandatories. Failure to comply requires that the proposal
be disqualified from further
consideration. For this reason,
the Evaluators can only identify non-compliance to the
Project Manager who then
assesses the situation. The
Project Manager must ensure
that:
(1) the requirement was clearly
and precisely stated in the
RFP;
(2) the requirement can be
objectively measured;
(3) the requirement was bona
fide and not unduly restrictive;
(4) the non-compliance was a
unanimous judgement if there
were a group of Evaluators
with the same expertise;
(5) all other proposals that
were judged compliant did, in
fact, satisfy the objective
measurement.
(d) If a factor fails one or more
of these tests, the Project
Manager may direct the Evaluators to re-examine this factor
for all proposals, or to disregard this factor in terms of
compliance for all proposals.
(e) The Project Manager then
informs the Evaluators of
those proposals eliminated
from further consideration.
Project Managers should
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expect suppliers eliminated at
this stage to complain to
senior management and
through the political process.
The time to ensure that mandatory requirements can
survive close scrutiny is before
the RFP is issued. Requirements such as “proponents
must complete one Pricing
Worksheet for each service
area” are easy to defend. The
requirement is clearly stated
and justifiable in terms of
providing essential information in a standardized format.
Requirements such as “proponents must have an office in
Creston” are more difficult to
defend and are subject to a
number of different interpretations. Must the office be
within the municipal boundaries of Creston? If so, why?
Can’t a firm 2 miles away from
Creston provide the same level
of service? If the purpose of
the office is to provide required
service in a timely manner,
then stating the service requirement would be a better
approach. For example, “we
require that a service technician be at our Creston site
within 2 hours of contact”.
Often, stating the functional
requirement permits suppliers
to develop innovative solutions.

NEED A SAMPLE RFP?

Call Us
7

RFPs and Contracting Practices
Contracting is an integral part
of the RFP process. Yet, contracting procedures vary
widely fromjurisdiction to
jurisdiction. Variations are
found in timing, form, and
flexibility. Some organizations
include major contract issues
in their RFPs; others, draft
contracts; and still others
include mandatory contractual
terms and conditions. In some
jurisdictions, suppliers must
use a pre-approved standardized contract. In others, the
organization has developed
sample contracts or lists of
preferred clauses.
The “best practice” is to have a
set of standard conditions of
contract which can be used
either as mandatory terms in
the RFP or as a guide for
developing contracts. California has standard agreements
that must be used. Any variations must be acceptable to
the state and be approved
prior to submitting a proposal.
Washington state publishes a
set of standard terms and
conditions which are to be
used as guidelines for developing contracts with suppliers.
In Alaska, the RFP must
contain the contract terms
and conditions. Some states
prohibit the use of contracts
provided by the suppliers.
Victoria State in Australia
provides a fine example of this
approach. They have developed standard contract terms
8
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for Government Information
Technology acquisitions.
These conditions have been
developed in a collaborative
way by 12 organizations, and
have been revised several
times. They are well organized,
easy to follow, comprehensive,
and widely available.
The concept of standard
conditions of contract for the
acquisition of Information
Technology in the public
sector was first introduced in
November 1989 when legal
technical and contracts officers from the Commonwealth,
the States and the Territories
(as well as the Brisbane City
Council and the State Electricity Commission of Victoria)
worked together to produce
Version 1 of the Government
Information Technology Conditions (GITC), released on 13
June 1991. Version 1 dealt
with Hardware Acquisition,
Hardware Maintenance by a
Supplier or Manufacturer and
Software Licence and Support.
Version 2 of the Government
Information Technology Conditions Term Agreement deals
with a wider range of information technology and telecommunications transactions.
Version 2 retains the structure
of Version 1 in that a Supplier
enters into an Agreement with
a central Contract Authority to
offer Products and Services
over an agreed Period. Contracts are stifi made by mdi-
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vidual Customers who place
an Official Order with the
Contractor.
This standardized agreement
covers the following products
and services:
• HARDWARE ACQUISITION
AND INSTALLATION
• HARDWARE MAINTENANCE
• SOFTWARE LICENSING
IT CONSULTANCY
• SOFTWARE DEVELOPMENT
AND MODIFICATION
• SOFTWARE SUPPORT
• SYSTEMS INTEGRATION
• DATA CONVERSION AND
MIGRATION
• PACKAGED SOFTWARE
LICENSING
• FACILITIES MANAGEMENT
While printing the entire
agreement is beyond the scope
of this newsletter, the Table of
Contents of this document can
be extremely helpful. The titles
of the 156 clauses and the 16
Schedules can be used as a
checklist of items for inclusion
in your own contract. (The
entire document is available
on floppy or from the Web.
Readers wishing the entire
agreement should contact the
editor.)

WEB SITES
WANTED
Do you have a web page?
What is your favourite Web site?
Please let us know...

PART ONE

I.

Interpretation Provisions

Interpretations

PART TWO

Provisions of the Agreement
between the Contract Authority

and the Contractor
2.

Term of Agreement

3.

List of Products and Services

4.

Prices, Licence Fees and charges for Products and Services

5.

Bundled Offerings which include Third Party Items

6.

Warranty as to Prices. Licence Fees and charges

7.

Base cost Variation

8.

Discount Variation

9.

Formation of contracts

10.

customer’s Functional Specifications

ii.

contractor’s Specifications

I

2.

Additional Items

13.

No Assurance ofOrders

14.

contractor to Deal with customers under this Agreement

IS.

customer May Enforce Agreement

16.

Minimum Insurance Requirements

17.

Restrictions on Dealings with certain Agencies

18.

Use ofApproved Agents

I 9.

confidentiality and Disclosure of Information

20.

credit card Facility

21.

Applicable Standards

22.

condition as to Disclosure by contractor

23.

Termination of this Agreement

24.

Termination of contract Not to Affect Agreement

25.

Variation ofAgreement

26.

compliance with Laws

27.

Severability

28.

Industry Development Obligations

29.

Duality compliance

30.

PerformanceGuarantee (contract Authority)

31

Unconditional Financial Undertaking )contract Authority)

32

Limitation of Liability

33

Applicable Law

34.

Assignment and Novation

35.

Waiver

36.

Entire Agreement

37.

Government Taxes, Duties and charges

38.

Notices (contract Authority and contractor)
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39.

cost Recovery Fee

PART THREE Standard Provisions of the Contract
between a Customer and the Contractor
40.

Provisions ofAgreement to apply to the contract.

41

Delivery and Installation

42.

Payment

43

Sales Tax and Import Duty

44

Price Variations Under a contract - Hardware Products

45

Price Variations Under a contract - Other Products and
Services

46

Travel Expenses

47

Unconditional Financial Undertaking (customer)

48.

Performance Guarantee (customer)

49

customer Insurance Requirements

50

Escrow of Source code

si

conduct of the contract General contractor Management
Services Management committee Diary Restriction on
Engaging Personnel of other Party

52.

customers Obligations - Processing Environmentand
customer Data

53

customer’s Obligations Site conditions

54.

customer Supplied Items (CSI(

55

AcceptanceTesting (Product)
AcceptanceTesting Requirement
AcceptanceTest Data
Acceptance Tests
AcceptanceTesting Period
Administration
Functional Tests
Operational Tests
Maintenance during Acceptance Testing Period
Test Environment and consumable SuppliesDelay
during Acceptance
Testing
Supplementary Tests
certificate of Acceptance
Failure to pass Acceptance Tests

56

Intellectual Property Rights in contract Material

57

Intellectual Property Rights in Tools, Object Libraries and
Methodologies

58.

contractor’s Personnel

59.

Specified Personnel

60.

Sub-Contracting

61

Site Specification and Site Preparation
9

RFPs and Contracting Practices continued
62.

Access to Site

63.

Access to Contractor’s Premises

64.

Documentation

65.

Training

66.

Indemnity

67.

Intellectual Property Rights Issues

68.

Liability

69.

Liquidated Damages

70.

Money Recoverable by the Customer

71.

Conflict of Interest

72.

Negation of Employment and Agency

73.

Extension of Time

74.

Secrecy and Security

75.

Variation of the Contract

76.

Project, Implementation and Payment Plan

77.

Staged Implementation and Right to Terminate

78.

Termination for Breach by Contractor

79.

Consequences of Termination Pursuant to Clause

80,

Termination for Breach by Customer

81.

Termination or Suspension with Compensation

82.

Dispute Resolution

83.

Notices (Customer and Contractor)

84.

Additional Conditions

PART FOUR

Hardware Acquisition and Installation

Module

85.

Provision of Products

86.

Product Warranty

87.

Continued Product Availability

88.

Title and Risk

PART FIVE

10

Hardware Maintenance Module

89,

Provision of Hardware Maintenance Service

90

Standard of Maintenance Service

91.

Preventive Maintenance

92.

Remedial Maintenance

93.

Warranty - Hardware Maintenance Service

94.

Charges - Hardware Maintenance Service

95.

Basic Maintenance Period Availability

97.

Failure to Achieve Hardware and System Availability Standard

98.

Spares, Test Equipment and Diagnostic Routines

99.

Engineering Changes

100

Hazardous Conditions
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101

Modification or Attachment ofAdditional Equipment

102.

Movement of Hardware

103.

Maintenance Records

104.

Variation of Hardware

PART SIX

Software Ucence Module

105.

Grant of Licence

106.

Period of Licence

107.

Supply of Licensed Software

I 08.

Product Warranty (Licensed Software)

109.

Software Services and Support Services

ID.

Protection and Security of Licensed Software

III.

Termination and Conversion of Licence

112.

Termination on Notice

113.

Consequences ofTermination

PART SEVEN IT Consultancy Module

114.

Provision of Consultancy Service

PART EIGHT Software Development and Modification
Module

115.

Contractor to Supply Deliverables including Developed
Software

116.

Developed Software Specifications

11 7.

New and Updated Facilities58

118.

Existing Software Modification 58

119.

Developed Software Detailed Design Specifications8

120.

Methodology for Software Development Procedures and
Documentation 59

121.

Developed Software Warranty

122.

Support Services

123.

Source Code

PART NINE

Software Support Module

124.

Support Service

125.

Warranty (Software Support)

126.

Updates and New Releases

127.

Documentation and Training (Updates and New Releases)

I 28.

Termination on Notice

I 29.

Consequences ofTermination

PART TEN

Systems Integration Module

130.

Supply and Integration of System

I 3 1.

Contractor as Agent

132.

Contractor Supplied Equipment (CSE)

133.

Maintenance of Customer Supplied Items

134.

Warranty (The System)

135.

Acceptance Testing (The System)
Acceptance Test Data
Administration
Maintenance during AcceptanceTesting Period
Test Environment and consumable Supplies
Delay during Acceptance Testing
Supplementary Tests
Certificate ofAcceptance
Failure to pass AcceptanceTests

PART ELEVEN

136.

Data Conversion and Migration Services

PART TWELVE

137.

Data Conversion and Migration Module

Packaged Software Licensing Module

Ucence

138.

Period of Licence

139.

Supply of Packaged Software

140.

Supply of Packaged Software through Distributors and Dealers

141.

Product Warranty (Packaged Software)

142.

Software Services and Support Services

143.

Protection and Security of Packaged Software

144.

Specified Operating Environment

PART THIRTEEN Facilities Management Module

145.

Provision of Facilities Management Services

146.

Level of Service

147.

Service Period
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148.

Variation of Configuration

149.

Review Procedures

I 50.

Service Performance Factors

151.

Management of Supported Services

152.

System Availability under Facilities Management Services

153.

System Downtime

154.

Customer Responsibilities

I 55.

Rebates and Reimbursements

156.

Problem Escalation Procedure

SCHEDULES:
Schedule I

Agreement Details

Schedule 2

Product and Service Details (Including: Prices, Fees,
Charges, Discounts, Delivery Times, Etc.)

Schedule 3

Information to be considered when preparing an
Official Order

Schedule 4

Project Plan and Implementation Plan:
A Project Plan
B Implementation Plan
C Payment Plan

Schedule S

List of Customer Supplied Items

Schedule 6

List of Deliverables

Schedule 7

List of Customer Supplied Items to be acquired by
Contractor as Agent.

Schedule 8

List of Contractor Supplied Equipment and Prices(CSE(

Schedule 9

AcceptanceTests for the System

Schedule 10

Deed of Confidentiality

Schedule II

Unconditional Financial Undertaking

Schedule 1 2

Performance Guarantee

Schedule 13

Escrow Agreement
Attachment I

-

Details of Escrow Fee

Attachment 2 - Details of Licensed Software to
be held in Escrow
Attachment 3

-

Supporting Material

Schedule 1 4

Specified Sub-Contractors

Schedule IS

Statutory Declaration by Sub-Contractor

Schedule 16

Facilities Management Service Plan

Organizations and colleagues ordering The Request For Proposal Handbook through us will
receive both a discount and a bonus together worth about $100. First, we will extend your
subscription to The RFP Report for one year at no cost. This is a $79.18 value. And second, we
will absorb the cost of shipping by courier, a $20 value. The price of the book is $295 U.S. The
Canadian price is $395 plus $27.65 G.S.T.
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WEB SITES

:
:

Victorian Government
Purchasing Board
Victoria, Australia has established this Board “to assist
public sector agencies to
achieve accountable, effective
arid value for money procurement through establishment
“of common-use contract,
guidance and the review of
major purposes.” Their Web
site <http://caspa.das.gov.au/

~
S

:
:
S

~
•

GEMS/procinfo/vic/
vicmain.html> has been established to promote these objectives.
Their home page directs the
users to 2 major types of
information: Information of
Interest to Suppliers and
Buyers; and, Contracts. This
article briefly describes the
wealth of information available
on-line.

:
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-

output for each objective, as
well as the membership and
structure.
Supply Policies and Guidelines
a 40 page document detailing
the Purchasing Principles,
Operational Policies, Planning
-

Policy, and Reporting Policy of
the Board.
Information Brochure a 6
page description of the pur-

pose, philosophy and reform
initiatives undertaken.

Contracts
Government Information
Technology Conditions 115
pages of standard terms and
conditions for procurement
contracts. See “RFPs and
Contracting Practices” in this
issue for more information.
-

The Government
Computer Magazine

~

HUM

S
U

This Ottawa-based publication
has established a website
devoted to the discussion of

Suppliers and Buyers
Annual Report 1995 a 24
page document describing the
major objectives and the

strategies, activities and

~

-

S
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technology-enabled government.
<http://www.hum.com>
Their home page directs the
users to 2 major types of
information: a guide to government resources, and HUM
The Government Computer
Magazine.
A Guide To Government Resources Around The World
This page directs you to information about Issues in Gov-

-

ernment Technology including
procurement, Canadian Resources including Federal,
Provincial and Municipal
Governments on the Web, and
United States and International resources including a
comprehensive collection of
government pages around the
world.
HUM The Government Computer Magazine provides
access to current and prior
issues, subscription and
advertising information, and
email to the editor and staff.
-
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TO ORDER THE RFP REPORT

I

YES!
I

0

I

Enter my 1 - year subscription (4 issues) to The RFP Report for only $70.00
(* plus $4.00 postage, Plus G.S.T.)
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El

I
I

I

I

I
I

Payment enclosed.
Please invoice me. My purchase order number is:______________________
Name ______________________________________________________________________
Title ____________________________________________________________________
Company _________________________________________________
Address

Phone

Fax

__________

__________

I
I
I

I understand 1 may cancel at any time if 1 am not satisfiedand receive a refundfor the unmailedportion.

Mail to: Michael Asner Consulting 5951-237 A Street,Langley, B.C. Canada V2Z1A6
To order immediately please Phone/FAX (604) 530-7881
-
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INSIDE
Implementing the world’s largest
photo radar system
The Province of British Columbia is

ISSUE 14
AUGUST, 1996

Michael Asner, Editor

Welcome to issue #14:
Some thoughts about contracts

implementing the largest traffic camera
application in the world involving 30
cameras and expected to generate one
million violation tickets in the first year.
This article describes the activities leading
to the development of the REP and the

Over the last 20 years, I’ve written many RFPs and I’ve often
been involved in the contract negotiation process. While there are few
hard and fast rules, a number of themes re-occur. When things go
fine, no one cares about the contract. But when there are problems,
you are totally reliant on the contract.

selection of a supplier.

Here are some commonly occurring practices:

Selected Bibliography
Its been a couple ofyears since we
published a short list of RFP reference
material. Here are 26 books and articles
dealing with REPs, RFls, and contracts.

• Some suppliers always schedule contract negotiations in parallel
with the project work. In this way, the client is forced to become
reliant on the contractor prior to having any written agreement for
the overall project concerning roles and responsibifities. Often
clients welcome this approach as it permits the supplier to begin
work and “not lose valuable time”.

Common Purpose Procurement in
Ontario
The Ontario government has adopted a
new option for purchasing goods and
services. This process is used to select

• A “best practice” adopted by many jurisdictions is that no work
begins until a contract has been executed.

private sector partners to work closely with
the government to develop solutions.
This article identifies key differences
between traditional procurement methods
and CPP.
Web Sites
The back page contains a few more Web

• Many suppliers like to have a loosely defined project and contract.
In this way, they can provide all the resources that they believe
are essential to do the job. They can deliver an excellent product,
but often at a price much higher than that originally quoted. In
some jurisdictions, contract amounts cannot be increased once
the project has begun.

sites that have REP and procurement
information.
Nightmares
We\’e just started another short topic
called Nightmares. These are stories told in
less than 100 words about everything

•

Some suppliers insist that any new, previously unidentified tasks
are excluded from the quoted price and require additional funding.
Alternatively, in some jurisdictions, the supplier is identified in the
contract as the expert and agrees to be responsible for all tasks
(arid associated costs) not specifically assigned to the purchasing
organization.

going wrong, major disasters, and critical
errors. Your submissions are invited and we
wont use any names.

Many organizations would benefit from a review of their
contracting practices.

The RFP Report is published by

Michael Asner Consulting, a division of
Michael Asner Holdings. 595 1-237 A
Street, Langley. B.C V2Z 1A6, Canada.
Phone/Fax (604) 530-7881
ISSN 11 92-392X
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Implementing the world’s largest
photo radar system
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Copyright ~ 1996 Michael Asner
Consulting. All rights including
translation into other languages.
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this publication may be reproduced in
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or otherwise, or incorporated in any
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the written ‘permission of the copyright owner.
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RFPs and the law of contracts
The process of issuing an RFP and
receiving proposals does, by design or
inadvertently, establish contractual
rights and obligations. Each RFP and
the associated process should be
reviewed by your lawyer or legal
department prior to issuing the RFP.
The examples and sample RFP5 used
throughout this text have been used
in many differentjurisdictions in the
past. The author makes no claim
about the appropriateness, correctness, or legal consequences of these
examples or sample RFPs. Competent
legal advice should be obtained to
review your Request For Proposal and
the associated process.
Our internet address is:
74352.631 ®compuserve.com.
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The Province of British Columbia (population 3.6 million) is
implementing the largest
traffic camera application in
the world. When completed
later this year, the system will:
• Employ 30 photo radar
cameras to record the image,
speed, and license numbers of
passing vehicles;
•

Generate 1.0 million viola-

tion tickets per year (about
$100 million in fmes);
• Decrease overall speed
resulting in an estimated 9200
fewer crashes, 4000 fewer
injuries, and 50 fewer deaths;
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• Save an estimated $125
million per year in insurance
costs and another $200 million per year in indirect social
costs.
The size and potential impact
of this project forced the
province to re-examine fundamental procurement issues:
How to select a vendor? How
to decide on the amount of
private sector participation?
How to outsource parts of this
multi-miffion dollar project?
How to ensure that the selec-
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tion could survive severe
public scrutiny?
A detailed examination of any
one of these issues is beyond
the scope of this article. Instead, this article focuses on
the procurement process, the
specific mechanism by which
the province selected a systems integrator, and how it
outsourced some of the
processing.

In The Beginning....
In the four years preceding
this project, BC did its homework. Through the combined
efforts of several agencies,
they began to learn about
available tools and tech.nologies. They attended conferences, surveyed the marketplace and identified the leading vendors; they attended
presentations and demonstrations; they visited sites where
the systems and products
being considered had already
been implemented. When this
had been done, they ran
actual tests (prototypes) of the
systems/products under
consideration on their own
roads.
All of these activities promoted
informed discussions at senior
levels of government about
alternative technologies, policy
issues, and the implications of
photo radar in BC. Much

on-the-ground experience was
obtained which would later
influence the formal project
planning stage.

Setting Goals
In 1995, full-time project staff
were acquired from several
agencies and ministries and
from outside suppliers. Program goals were established,
project planning undertaken,
and existing systems examined to determine the scope of
the changes. Dozens of people
and several agencies were
involved in these activities
which spanned many months.
A project charter was developed and a formal project
infrastructure including
Stakeholders Forum, Working
Group Representatives, and
Key Users Group was put in
place.
In May and June of 1995,
Joint Applications Development (JAD) sessions were held
to review both the business
processes and the technical
issues. Up to 30 people, representing the various
stakeholders and the affected
operational areas, attended
specific JAD sessions.
These sessions identified and
examined 8 major steps in the
process:
1. Scheduling
2. Deployment & Picture
Capture
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3. Data Capture, Film Processing, Archiving
4. Notification of Offense to
Registered Vehicle Owner
5. Processing of Notices and
Violation tickets
6. Contravention System
7. Courts System
8. Fines Administration and
Adjudication System
At these JAD sessions, the
sta.keholders decided that the
scope of this RFP would be
restricted to steps 2, 3 and 4;
that is, the selected supplier
would at most provide the
cameras and the vans,
process the film, and produce
the notices of the offense.
Furthermore, the province
decided to seek a single supplier to provide all of the
required equipment and systems to implement these
activities. They were seeking a
“turnkey” development. BC
was looking for a vendor or a
consortium of several vendors
to address the entire package
not just cameras, not just the
back-end operations, but all of
the activities in steps 2, 3 and
4. The RFP was to be structured to support the evaluation of several different scenarios for processing the film
and issuing the Violation
Tickets.
-

Developing the Request
For Proposal
As in other jurisdictions
throughout North America, BC
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policy requires that the acquisition of goods or services be
undertaken in a “visibly fair,
ethical and prudent” manner.
In this case, the use of a
Request For Proposal was
dictated not only by policy,
but by the high value of the
anticipated contract, by the
circumstances involving the
potential outsourcing of work,
and by the high political
profile of photo radar.
While the province had issued
some general guidelines for
RFPs, there was little direction
for large information technology projects involving
outsourcing. The use of a
Request For Proposal process
and the full-time services of an
RFP Officer would help ensure
that the selection of a supplier
was easily defended in the
press and in the legislature, to
the public and to the losing
suppliers. The project team
was aware that suppliers
could spend several hundred
thousand dollars to develop
their proposal and market
their ideas. It was important
that the process be seen
to be fair and open to all.
In June, the project acquired
the services of an RFP Officer,
whose sole responsibifity was
the quality of the RFP document and the evaluation
process. This person was
responsible for ensuring
that the form and content of
the RFP was accurate, that the
3

photo radar

continued

RFP was easy to follow, consistent with policy and best
practices, and that proposals
submitted in response to the
RFP would be easy to evaluate
and lead to an effective solution provided by a responsible
supplier.
The RFP Officer and the
Project Manager constructed
the RFP in about 60 days. RFP
deadlines always precipitate a
flurry of activity since the RFP
must contain accurate descriptions of the requirements
and constraints. Often, these
issues require the attention of
senior executives and are
sometimes not dealt with until
the deadline is at hand. During this time, requirements
were finalized, major tactical
decisions were made, and the
RFP document was approved
by the Stakeholders Forum.

The RFP Process
The RFP was announced in
the newspapers at the end of
June, 1995. Over the next few
weeks, about 60 RFPs were
issued to suppliers, to politicians, to interest groups, and
to curious citizens.
About 30 suppliers attended
the bidders meeting. In August, three proposals were
received. The winning proposal
was from a consortium consisting of a systems integrator,
a computer manufacturer, a
radar camera manufacturer,
and a software firm specializ4
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ing in photo radar systems.
The resulting contract was for
equipment, software, support
and processing services over
three years and exceeded $11
mfflion.

The RFP Document
The RFP was 102 pages in
length with another 54 pages
of appendices. The RFP dealt
with all the usual administrative, project, and contract
issues. However, two of its
features, the project structure,
and the evaluation process,
were instrumental
in ensuring that proposals
were responsive, and capable
of satisfying the province’s
functional and contractual
requirements. Let’s look at
each briefly.

Project structure
The RFP described the project
in terms of three objectives.
Each of these objectives was,
in turn, expanded into a series
of sub-projects, which were
described In terms of major
activities. Suppliers were
required to respond to each
objective separately. In doing
so, the province could evaluate
each objective as a separate
option.
The RFP stated that the objectives were to identify a responsive and responsible Contractor:
(1) To implement speed moni-
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toring cameras and processing
systems as a “turn-key system”;
(2) To be a strategic partner;
and
(3) To operate the system on
behalf of Motor Vehicle
Branch, the sponsoring
agency.
Each objective was then
expanded into series of subprojects. For example, Objective 1 was expanded into 7
tasks: to complete the system
design; to develop and implement the system; to test the
system; to modify the system;
to submit the system for
Acceptance Testing; to provide
on-going support and maintenance; and to provide additional cameras and vehicles.
Further details were then
provided about each task.
Suppliers were instructed to
construct their proposals
using this same layered approach, addressing each
objective, sub-project, and
task.

Evaluation Process
The evaluation process was
rigorous and provided for
testing of the cameras by a
special traffic unit. The winning proposal had the best
combination of all the factors:
price, functionality, project
experience and corporate
capabilities. In fact, it represented not the least cost
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solution, but the least risk.
All technical proposals were
evaluated by an Evaluation
Committee made up of qualified personnel including the
Acceptance Testing Group,
and the Project Manager. For
those proposals satisfying all
of the mandatory requirements, the Committee evaluated and numerically scored
each proposal in accordance
with the evaluation criteria
described in the RFP. Pricing
proposals were evaluated by a
separate financial group. The
Committee arrived at a shortlist of the top proponents, and

presented those results to the
Project Manager for review and
approval. Only two suppliers
were on the short-list.
Those two suppliers were
scheduled for a structured oral
presentation, combined with
field tests of their equipment.
Proponents were then required
to deliver their equipment to
police representatives who
evaluated all its technical and
operational aspects. Five days
was required to complete the
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evaluation under different
road conditions.
The purpose of field tests was

to permit the evaluators to
identify the ease of use, ease
of set-up, quality of the pictures, and other indicators of
the quality and functionality of
their equipment and
systems. At the end of the
Field Tests, the evaluation of
the two short-listed proponents was completed and the
winner selected. All results of
the evaluation process were
extensively documented to
ensure the integrity of the
process and to survive public
scrutiny.
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Common Purpose Procurement In Ontario
(The text which follows was taken from
“Ontario’s Modified Common Purpose
Procurement Format”, a document
produced by Management Board
Secretariat in Feb., 1996.

A New Procurement
Option
The Ontario government has
adopted a new option for
purchasing goods and services, including information
technology. This new format is
called Common Purpose
Procurement (CPP) an
open competitive process for
selecting private sector part-

ners to work closely with the
government to jointly develop
and manage new ways of
delivering services.
Common Purpose Procurement is the name originally
coined by the Canadian federal government for a process
that it developed and tested on
twenty complex, multi-stage
information technology
projects. Ontario’s CPP process is a modification of the
federal process and is not
limited to information technology projects.
In Ontario, CPP is a tool which
will enable the government to
seek private sector partners to
find innovative business
solutions for large, multi-stage
business projects, where both
partners share the risk, investment and rewards.
Overall, CPP differs from the
8
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traditional procurement oplions by emphasizing vendor
suitability, experience, qualifications and approach instead
of price and compliance for a
specified product or solution.
CPP will only be used where
Ontario ministries have defined business needs, project
scope and desired business
results, but do not have the
time, money and skills, nor
the expertise to develop solutions on their own. Traditional
procurement options will still
be used to purchase the
majority of products and
services.
Common Purpose Procurement Format Versus Traditional Procurement Formats
The traditional procurement
process in Ontario focuses on
selecting bidders according to
their ability to meet specified
criteria for the lowest evaluated cost. Ontario’s new CPP
format encourages government
ministries to select partners
on proven experience and
expertise, project approach
and management, financial
stability and the ability to
work in partnership where
each partner shares the
project’s risks, investment and
benefits.

Common Purpose
Procurement
• Allows more interaction
between the vendors and
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ministry to quickly facilitate
the vendors’ increased understanding of the Ministry’s
business vision, project scope
and desired business results
before vendors complete their
proposals.
• Uses face-to-face interviews
and presentations for immediate clarification of proposals,
government business needs
and priorities and the project
teams’ ability to work together.
• Emphasizes evaluation of
vendors on their suitabifity,
qualifications and approach to
improve the likelihood of a
high quality product.
Places negotiation of pricing, time frames and
deliverables with the successS

ful vendor at the start of each
phase of the project to ensure
mutual commitments are
clearly understood for the
phase; and
• Builds off-ramps for the
ministry and vendor into each
phase of the project.

Ontario’s Modified CPP
Process
1. RFP Release
The Ontario ministry will issue
a short RFP (about 25 pages)
which will call for a short
proposal (about 20 pages) from
vendors so that the ministry
can select a short list of vendors for further evaluation.

S

The RFP will clearly describe
the procurement process and
will provide enough information for vendors to make an
informed decision on whether
they would like to put forward
a proposal for partnership on
the basis of shared risk and
investment. Typically, the RFP
will include a description of:
• the ministry’s business
vision or opportunity, project
scope and set of desired business results;
• potential common causes
for mutual gain for the vendor-partner and the ministry;
• potential options for sharing risks, investment and
benefits;
• suitability and qualification
requirements of the potential
vendor-partner; and
• the factors on which vendors will be evaluated.

The RFP will ask vendors to
describe their approach to
potential business arrangements with the ministry,
including how the ministry
and the vendor will share the
risks, investment and rewards
resulting from the project. The
RFP will also request information from the vendors about
their relevant experience,
project organization and
control, project management,
performance
capabilities, client references,
and financial capabifity to
form and sustain a partner-
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ship for the duration of the
project.

Each

2. Vendor Briefing
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Following the RFP distribution, the ministry will conduct
a briefing to give all interested
vendors the opportunity to ask
questions and improve their
understanding of any aspect of
the project and procurement
process.
3. Evaluation of Written
Proposals
Interested vendors will be
required to submit brief written proposals which the ministry team evaluates against
criteria in the RFP and checks
references. The objective of
this stage of the evaluation is
to create a short list of vendors for the oral presentations. Information on
performance history on similar
or other projects will be an
important indicator of suitability at this stage.
The ministry’s evaluation of
written proposals is to enable
the ministry to select the
vendors which: are willing to
share risk, investment and
benefits; have appropriate
expertise; and are technically,
organizationally and financially qualified for the project.
4. Working Sessions With
Short-Listed Vendors

short-listed vendor will

be invited to a private working
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session with the ministry. The
vendor’s project manager and
key team members should be
present. The working session
is for the sole purpose of the
vendor improving their knowledge of the project, process
and requirements in preparation for the next evaluation
stage. The ministry will advise
the vendor what areas of the
written proposal need further
clarification.
5. Oral Presentations by
Short-Listed Vendors
Each short-listed vendor gives
an oral presentation in the
second and final part of the
evaluation process. On the
basis of the oral presentation,
the evaluation team will select
the highest-ranked and second highest-ranked vendors
by consensus, based on a
point scoring methodology.
Short-listed vendors can
expect the oral presentation to
take place soon after the
working session (approximately 7 to 14 days). The
length of time to make the
presentation and answer
ministry questions will be
specified in the project’s RFP.
The oral presentations should
address details of the proposed business relationship,
financial arrangement, project
approach and organization,
the vendor’s special capability
9

to partner with the government and to deliver the project
successfully. The list below is
an example of the topics that
vendors may be asked to
address in detail:

Business relationship
• Demonstrate an understanding of the approach to be
taken in this project and
compare it to the more traditional approach to vendor
contracting.
• Describe perception of the
critical factors essential to the
success of the business relationship required for this
project, and perception of any
risks associated with this
approach and how these risks
can be managed to minimize
impact.
• Describe perception about
the marketability of the resulting system. If it is felt to be a
realistic opportunity, further
describe how you would ensure that the proper balance is
struck to fulfil the business
requirements of the ministry
yet be adaptable to allow
resale to other jurisdictions.
• Provide details of experience in this type of business
relationship.
Financial arrangement:
• Rank the importance of
securing this project relative to
other strategic priorities, and
how the ministry’s project is a
business opportunity.
10
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• Describe in detail the
pricing strategies, financial
arrangements, and risk,
investment and benefit sharing proposal.

Project approach and organization:
• Describe the project director’s and team’s suitability for
the project.
• Describe approaches to
training systems development
and technical support staff,
and others who may be directJy involved with the
project.
• Describe approach to
ensure timely and effective
communication.
• Describe the proposed
methodology, including;
• project management
tools and techniques
• change management
• quality assurance
• project team organization, dynamics and interactions, and relative roles and
responsibilities including
proposed relationships between the vendor’s resources
and the ministry’s resources
(i.e., present your vision for an
integrated project team);
• an approach to problem
resolution.
• Describe any tools and
techniques which might be
used to identify, define, design
and develop the business
solution.
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Special capability to deliver
project:
• Identify the unique qualities the vendor brings to the
project.
The ministry will invite the
highest-ranked vendor to
proceed with negotiations on
the project. Failure to reach
an agreement within a reasonable time may result in the
ministry terminating
negotiations with the selected
bidder and entering into
negotiations with the next
highest-ranked vendor.
6. Negotiate Contract
The ministry and highest
ranked vendor meet to establish an initial agreement,
probably in the form of a
memorandum of understanding, to commence work on the
project. This initial agreement
will most likely define first
activities and deliverables,
duration and funding of the
activities, and decisions to be
made at the end of these
initial activities. The first
activities will likely be around
the business case.
When the partnership arrangement is via a project
contract, the overall contract
should contain agreements on
activities, key deliverables,
organization, management,
technical, business and financial arrangements including
sharing of risks, investment

and benefits. The contract
should always include a
cancellation clause for each
project phase, and at least
annual performance reviews of
the partnership once the
project is implemented. The
length of the contract should
be consistent with the estimated return on investment.
Contract terms should ensure
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that the ministry is able to
periodically conduct an open
tender for the services. In
cases where the vendorpartner receives a revenue
stream (such as a transaction
fee) from use of the completed
system, the contract should
specify parameters (for example, minimum service levels to
be provided, maximum rate of
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return on investment for a
specified period) for reviewing
the payments and contract.
At the start of each project
phase, the ministry and vendor-partner will negoitate
pricing, time frame,
deliverables of the phase and
cancellation clauses.

Traditional Formats

Common Purpose Procurement Format

For any type of procurement

For problems where the government does not
have the time, money and expertise to design
and build a solution on its own

Client defines solution and imposes it on
the supplier

Client and supplier define solution

Fosters adversarial client/supplier
relationship

Fosters collaborative team relationship

Uses static requirements to develop a
solution

Uses evolutionary development and feedback to
develop a solution

Inhibits innovative approaches and
solutions

Encourages innovative approaches and
solutions

Limits knowledge transfer between
participants

Encourages knowledge transfer between
participants

Limits opportunities to share risk

Provides opportunities to share risk

Focuses on life-cycle phases and

Focuses on total business solution or total

deliverables by phase

business life

Payments tied to deliverables by phase

Payments tied to achievement of defined
benefits

Government is sole funding source

Private sector and government share funding

Encourages competitiveness and
objectivity for each phase

Encourages long-term relationship with supplier,
and a qualitative assessment of value obtained.
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Web Sites

-

:

Here are some sites that deal with

This site contains information about
the Purchasing Division, Code of
Ethics, Responsibilities,

procurement and RFPs.
~
S

STATESEARCH
<http://www.state.ky.us/nasire/

•

:

<http://state.ia.us/govermnent/dgs/
csap/purhomelbusiness.htm>

:
~

This site provides an overview on
how to conduct business with the
State, Other pages deal with

:

•
<http://fcn.state.fl.us/fcn/centers/
purchase/purch3>

mation Kiosk

<http://www.intergov.gc.ca>
S
S

:
:
:
•

S
•

Florida Procurement Purchasing
Manual

On-Line Infor-

This catalogue of government on-line
State of Iowa, Purchasing Section

This site reports the Web page links
dealing with procurement for about
30 ofthe states in the U.S.

Intergovernment

S

Standards, Purchasing Rules, Regulations and Statutes.

S
S

STprocurement.html>

:

specific statutes and rules.
S
S

S

•

:
:

services points users to Canadian
sources including federal, provincial,
territorial, and municipal locations. It
also provides links to government
sources throughout the world
including U.S., Mexico. Europe, and
South America

.

S

Nightmares!!!

No.1

The procurement officer was overly concerned about the quality of the companies that would be submitting proposals.
He therefore set minimum acceptable scores (thresholds or upset levels) on many different evaluation criteria including
prior experience, financial history, technical capabilities, and project plan. Not only did he identify many different
factors, he set the levels fairly high, 6 or 7 out of 10. The RFP stated that suppliers failing to exceed the upset level on
any criterion would be eliminated from further consideration.
Each of the suppliers that submitted a proposal failed to meet the minimum in at least one of the categories. ALL
suppliers were eliminated from the competition.

——————

—————
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INSIDE

Michael Asner, Editor

Welcome to issue #15:

Procurement Performance
When performance is measured, it

Some Broader Issues

improves. Recently, in the U.S.. the
President’s Management Council
addressed the issue of efficiency of the
procurement function. This article describes
a set of performance measures which
enable an organization to track its efforts to
improve the effectiveness of its

Usually, the focus of this newsletter is narrow. Most of the material
deals directly with the Request For Proposals process in terms of
policies, examples, and best practices. However, the RFP process is
only one selection strategy. It is constantly being revised and modified in response to emerging procurement practices.

procurement systems.
REP Guidelines for Auditing
Services

This issue contains four articles. Only one of them deals directly
with RFPs. The other three deal with some of the broader issues
that purchasing executives are facing.

Guidelines are a helpful creation, They can
provide directions for constructing an RFP.

This article originally appeared in Emerging

“Procurement Performance” deals with measures of efficiency of the
procurement function. It resulted from an investigation of federal
procurement practices in the U.S. It is generally agreed that the
function can be streamlined. Implementation of some of these
measures would benefit most organizations. In fact, few organizations produce meaningful and useful measures. Having selected
some measures, much work may be required to implement them.
Implementation of new measures is a project that frequently involves validating measures, designing data collection procedures,
assigning responsibility, and testing the use of the results. Use of
these measures helps identif~rareas of strength and needed im-

Technologies Handboo~cpublished by

provement, and documents the results of reform efforts.

a “how to do it” text. I recently came across
some guidelines for developing an REP for
financial and compliance audibng services an RFP for auditors. While these guidelines
were developed for U.S. local government
entities, they could be easily revised for use
in other jurisdictions.
Government Tries New
Procurement Methods

Government Technology.
An Elected Official’s Guide to

“Government Tries New Procurement Methods” describes some
innovations in acquiring information technology in the U.S.

Procurement
This booklet is published by Government
Finance Officers Association, It is designed
to provide “clear and practical answers to
the most commonly asked questions This
book is well-written, easy to understand
and can serve as a model for your suppliers
handbook.

“An Elected Officials Guide To Procurement” uses questions and
answers to provide basic information. While designed for elected
officials, with little modification, it can be adopted by most organizations developing a “How to do business with us” booklet. It provides
a checklist oftopics.

Procurement Performance Measures

The RFP Report is published by
Michael Asner Consulting, a division of
Michael Asner Holdings, 5951-237 A
Street, Langley, B.C. V2Z 1A6, Canada.
Phone / Fax (604) 530-7881
ISSN 1192-3 92X

Printed Th Canada.
Copyright ~ 1996 Michael Asner
Consultthg. All rights includmg
translation into other languages,
reserved by the publishers. No part of
this publication may be reproduced in
any form, by microfilm, xerography,
or otherwise, or incorporated in any
information retrieval systems without
the written permission ofthe copyright owner.

RFPs and the law of contracts
The process of issuing an REP and
receiving proposals does, by design or
inadvertently, establish contractual
rights and obligations. Each RFP and
the associated process should be
reviewed by your lawyer or legal
department prior to issuing the REP.
The examples and sample REPs used
throughout this text have been used
in many differentjurisdictions in the
past. The author makes no claim
about the appropriateness, correctness, or legal consequences of these
examples or sample REPs. Competent
legal advice should be obtained to
review your Request Eor Proposal and
the associated process.
Our internet address is:
74352~631®compuserve..com.
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When performance is measured, it improves. Recently, in
the U.S., the President’s
Management Council addressed the issue of efficiency
ofthe procurement function.
This article is based on a
report developed by the Procurement Executives Working
Group. It describes a set of
performance measures which
enable an organization to
track its efforts to improve the
effectiveness of its procurement systems.
The report contains a menu of
54 potential procurement
measures which deal with four
overall performance goals:
price, quality, timeliness, and
productivity. The full report
deals with other related issues
including an implementation
plan and barriers to implementation.
The 54 measures are organized into 17 categories. Each
measure is defined and discussed in terms of the following factors:

Contents of the Guide
For each measure, it includes
the following, as appropriate:
* Terminology
This section
-

provides a basic definition of
any procurement or acquisition related term used in the
performance measure.
* What it reveals
This section
-

includes a description ofwhat
the performance measure

.
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intends to achieve.
* Helpful Hints/Questions to
ask Helpful Hints are suggestions which may enhance use
of the performance measure.
They may include cross references to other measures that
could be used in conjunction
-

with the instant measure. It
may also include some insight
into how the procurement
system works which may help
in assessing the usefulness of
the measure.
Questions to ask are provided
to help in determining whether
a particular measure will be
meaningful for your agency.
*

Data Collection

-

This sec-

tion evaluates the degree of
difficulty in collecting data for
a particular measure. A bar
chart ranging from “E” (easy),
to “M” (moderate), to “D”
(difficult) is provided for each
measure. An asterisk on the
bar denotes the level of difficulty for collecting data for the
specific measure. The determination as to which measures
will be used may vary depending on many factors including
the availability of automated
data collection systems within
the agency or the ability to use
outside assistance, such as
the Inspector General’s office,
to help collect the data.
Where new data gathering
may be required for the use of
a measure, agencies should
consider gathering data on a
sampling basis or limiting

application of the measure to
a specified set of contracts
such as contracts over a
certain dollar threshold.
Some Helpful Hints
No single performance measure can indicate how well the
procurement system is performing. At best, it identifies
potential areas of concern
which will need further analysis to determine the underlying problem.
Here is the description of three
of these measures in one
particular category related to
savings. This is an area of
critical importance to procurements using the RFP process.
CATEGORY K: NEGOTIATED
SAVINGS
K. 1. Variance (in terms of a
percentage or dollars) between
the initial proposed amount
and awarded amount for any
negotiated contract (sole
source or competitive), modification, delivery order or task
order
Terminology:
“Initial proposed amount”
means the dollar amount of
the first proposal submitted by
the contractor.
“Award amount” is the actual
negotiated contract amount.
What it reveals:
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How effectively the agency
achieves cost savings.
Secondarily, if the variance is
consistently large, it may
indicate that: the requirements are not clearly defined,
the contractors are inflating
the proposed prices, or the
Government’s contract negotiations were exemplary.
Helpful hints:
This measure should be used
for a set of procurements over
a specified dollar threshold.
Use this measure with K.3.,
Variance (in terms of a percentage or dollars) between
independent government
estimate and final negotiated
amount at award.
Data collection: Degree of
Difficulty:
E
M
*_D
Data must be manually collected from multiple sources.
K.2. Percentage increase from
awarded contract amount to
contract amount at completion
Terminology:
“Awarded contract amount” is
the actual negotiated contract
amount.
“Completion” means all items
were delivered or services
performed under the contract.
What it reveals:
Contract amounts may grow
for several reasons
change
in Government requirements
—
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within the scope of the contract, change in Government
requirements outside the
scope of the contract, and/or
cost overruns. Showing
consistently large percentage
increases may indicate that
further investigation is needed
to determine the cause of the
problem.
Helpful hints:
Using this measure for certain
type and dollar value of procurements (e.g., commercial
items) may show if one acquisition strategy (e.g., procurement of com.inercial items) is
more beneficial than another.
This measure may be most
effective for supplies and
services that have relatively
short delivery schedules.
Contracts with long delivery
schedules or for services may
require establishing interim
measurement points (e.g.,
milestones to gauge progress
of performance). Use this
measure with L.7., Avoidance
of cost overruns (percentage of
contracts with cost overruns).
Data collection: Degree of
Difficulty:
E
M*
D
Data collection may be difficult depending on the type
and/or dollar value of contracts being measured.
K.3. Variance (in terms of a
percentage of dollars) between
independent government
estimate and final negotiated
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amount at award
S

~
Terminology:

5

“Independent government
estimate” is an estimate by the

S

S

program office of the technical
effort needed to satisI~yGovernment requirements and the
costs associated with that
effort.
What it reveals:
How well the requirements are
understood by the program
office.
How well the program office
understands the costs associated with their requirements.

:
S
5
S
5
S

~
S
~
s
~
~
~
~
S
*
S

~
~
~

:
:
S

Question to ask:

.

measure is beyond the scope
of this article, a list of the
measures is in itself valuable.
Here are the 17 categories and
the 54 measures:

measure?

CATEGORYA: CUSTOMER
SATISFACTION AND SERVICE PARTNERSHIP
A. 1. Improved level of customer satisfaction as reflected
by improved norms on PMAT
or similar model. (“Performance Measurement Action
Team (PMAT) model” is an
acquisition performance
measurement approach which
calls for the administration of
surveys to assess procurement
performance.)

Poorgovernment estimates
often lead to major problems
in contract negotiations,
administration of contracts,
and actual contract performance. This measure may be
most beneficial under high
dollar value acquisitions.
Data collection: Degree of
Difficulty:
E
M*
D
Data needs to be collected
manually from multiple
sources.
A LIST OF MEASURES

4

While discussion ofeach

::
5

A.3. Percentage of time program offices are satisfied with
support contractors

s
s

:
sS
s
S
S
S

~
S
~
S
~

CATEGORY B: PERFORMANCE-BASED CONTRACTING
B. 1. Percentage of contracts
with performance-based SOWs
(“Statement ofWork (Sow)” is
a part of a contract that describes the work to be done or
services to be provided.)
B.2. Percentage of contractors meeting metrics in performance-based SOWs
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S
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S
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~
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:
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~
~
~•
S

:

S

~
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S

S

~
S

S

~
S
~

s

S

A.2. Better scores on mdividual survey questions

~
~
S

S
S
~

B.4. Percentage of programs
with Program Deviation Reports versus total number of
programs

S

S

Do we have the expertise
available to develop independcut government estimates that
would make this an effective

:

s

CATEGORY C: ON TIME
DELIVERY
C. 1. Percentage of contracts
where initial contractual
delivery date meets actual
delivery/acceptance date
CATEGORYD: PROCUREMENTADMINISTRATIVE
LEAD TIME
D. 1. Average time from receipt
ofmutually agreed to starting
point (e.g., approved procurement request (PR)) to award
D.2. Average time from issuance of final solicitation to
award

S
S

:
S
S
S
S
S

~
S
~
S
~

S

B.3. Percentage of service
contract dollars that are fixed
price versus total service
contract dollars

B.5. Percentage of contracts
with delivery/performance
incentives where incentive
awards were received

5
S

~
S

•
•
s
S

D .3. “Prompt Pay” interest
paid versus total dollars
disbursed (“Prompt pay interest” refers to the interest paid
vendors for late payments by
the Government in accordance
with the Prompt Payment Act.)
D.4. Average timeframe from
issuance of change order to
completion of negotiations (A
“change order” is a contractual
document directing the contractor to make changes. To
expedite performance, a

change order is often issued
with an estimated price which
must then be negotiated.)
D.5. Number of protests lost
versus number of contracts
awarded
CATEGORYE: COST TO
SPEND RATIO
E. 1. Procurement organization’s labour/OH costs adjusted for complexity divided
by procurement dollars obligated including simplified
acquisitions (e.g. purchase
cards)

S
S

:
:
S

method of procurement; e.g.,
purchase via purchase card or
purchase order.)
G.3. Percentage ofvendor
payments made through
electronic funds transfer

5

s
S
S
5

~
~
5

~
~
S
~
~
S
•

S

~
F. 1. Ratio between number of
procurement actions processed and/or dollars obligated
(adjusted for complexity) and
total flTEs on board. (“Procurement action” normally
means award of a contract, a
modification, or an order. ~,
CATEGORYG: ELECTRONIC
COMMERCE/AUTOMATION
G. 1. Public RFQ’s issued
through an electronic commerce system as a percentage
of eligible transactions.
G.2. Percentage of purchase
orders issued through an
electronic commerce system as
a percentage of simplified
acquisition actions. (“Simplifled acquisition actions”
means a buy that is $100,000
or less that uses a simplified

•
S
s

~
S

~
~
s
~
s
5

:
•
S

~

:
S

~
S

s
S

5

•

:
‘S
S

s

G.5. Cost of doing simplified
acquisitions through dcctronic commerce versus normal simplified acquisitions

S

S
5

~
~

1.2. Percentage of dollars
spent via purchase cards
versus total simplified acquisitions

CATEGORY H: COMMERCIAL
ITEMS

S

:~
~
:
S

s

~
~
s
~
~
S

:~
~
s
s
S

s
5

H. 1. Percentage of agency’s

~
•

total obligated dollars spent
purchasing commercial items
(“Commercial item” means an
off-the-shelf item that is
customarily used for
nongovermnental purposes
and has been sold in the
commercial marketplace.”)

:

.

H.2. Percentage of dollars
spent on commercial software
versus dollars spent on developmental or custom software

•
S

~

:

1.1. Number of purchase card
transactions as a percentage

CATEGORY J: MULTIPLE
AWARD IDIQ CONTRACTS
J. 1. Percentage of dollars for
supplies being awarded under
multiple ward IDIQ contracts
versus total dollars for supplies awarded under IDIQ
contracts (“Multiple award
IDIQ (Indefinite Delivery
Indefinite Quantity) contracts”
is a contracting approach that
permits multiple awards for
the same or similar supplies or
services to two or more contractors; thereby maintaining
competition among those
contract holders for the life of
the contract.”)

S

S
S

S

s
S

~

J.2. Percentage of dollars for
services being awarded under
multiple award IDIQ contracts
versus total dollars for services awarded

•

CATEGORYK:NEGOTIATED
SAVINGS (PREVIOUSLY
DESCRIBED)
S

CATEGORY I: PURCHASE
CARDS

1.3. Percentage of transactions under $2500 made by
purchase cards

~

~

•

:

S

S
S

•
S

:
:
:

of total simplified acquisitions

S

G.4. Percentage of delivery
orders/task orders under
indefinite delivery contracts
placed electronically (“Indefinite delivery contract” is a type
of contract that may be used
when the exact times and/or
exact quantities of future
deliveries are not known at the
time of contract award.”)

S

CATEGORY F: PROCUREMENT WORKLOAD ANALYSIS

s

•

S

•

S

•
.
s
•

:

~
S
S

CATEGORY L: COST AVOIDANCE
L. 1. Savings realized by
switching from sole source to
competitive strategy
5
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L.2. Savings to contractors
bid and proposal costs from
using innovative procurement
techniques

:
:
S
S

the functions of a system/
equipment to achieve its
essential functions at the
lowest life cycle cost.”

S

:
s
S

~
S

L.3. Savings realized by
switching to a commercial vs.
agency unique specification
L.4. Savings from multi-year
vs. annual buys

~

S

:

L. 12. Annual savings fromVE

s

L. 13. Percentage of contracts
with cost incentives when
incentives were earned

~

:

S
S

s
S

•
~

S
S
S

s

S

L.5. Savings from consolidating or breaking up requirements
L.6. Percentage of disallowed
costs on interim or final
vouchers

S

~
S

:

L.8. Savings realized by
switching to performance
based contracting

S

~

Lii. Number of VECP’s
(“Value engineering change
proposal (VECP)” means a
proposal that results in reduced overall projected cost of
an item without impairing its
essential functions. “Value
engineering” means analyzing
6

L. 15. Price trends for significant supplies or services
purchased on a recurring
basis

S

S
S

~
s
s
s

M. 1. Percentage of contracts/
orders using past performance
as a significant evaluation
factor

:
:
s

0.4. Percentage cost increase
due to defaults
CATEGORY P: OVERALL
CONTRACTOR PERFORM
ANCE

s

P.1. Number of Warranty
Claims
S

‘

~

:
S
S

CATEGORY Q: INDEPENDENT
REVIEWS

~

Q. 1. Percentage of contracts
s~

5
S
S

.

with one or more major
adverse findings from mdcpendent reviews

.

S

~

~
5

Tho fit

tI of ~hereport

leztsurinq 10
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r’ rocjre”nenr

S

S

~

0.3. Percentage of contracts
terminated for default

S

CATEGORY M: PAST PERFORMANCE

S
S

L. 10. Benefits derived from
favourable terms and conditions (e.g., technology upgrades)

:

procedures

S

5

L.9. Savings to Government
(in terms of resources, personnd costs, etc.) from utilizing
oral proposals

~

L. 14. Savings realized by using
purchase cards vice other

~
S

S
S

L.7. Avoidance of cost
overruns (percentage of contracts with cost overruns)

S

0.2. Percentage of cure notices resulting in default

CATEGORY N: COR/COTR/
PROJECT OFFICER TRAINING
N. 1. Percentage of individuals
receiving COTR training in the
last 2 years ( “COTR” means
the Contracting Officer’s
Technical Representative.)

:
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CATEGORY 0: DEFAULTS

S
S

resulting in cure notices
(“Cure notice” is a written

S

•
S
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S

s
S

~
S
S
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•
S

0.1. Percentage of contracts
S

S

S
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notice to the contractor of
performance problems which
could lead to contractor default.”
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RFP Guidelines for Auditing Services
Guidelines are a helpful creation. They can provide directions for constructing an RFP,
a “how to do it” text. More
importantly, they often contain insights based on the
author’s experience, hints,
admonitions, and warnings.
I recently came across some
guidelines for developing art
RFP for financial and compliance auditingservices an
RFP for auditors. While these
-

guidelines were developed for
U.S. local government entities,
they could be easily revised for
use in otherjurisdictions.
This article discusses the
structure and content of these
guidelines. The document is
23 pages and is divided into 6
chapters and 3 appendices:
TAFLE OF CONTENTS
2-ia.~TERI

-

INTRODUO~~CN

(i-t?r’TER 2

-

PLA\JN:NG

Ci-tAl’IER 3

-

cOMFETITION AND

SOLICITATION
rI-{,A,pTER 4 - TECHNICAL EVALuATION
CI IAPtER 5

THE WRITTEN AGREEM~NT

.

cHAF’rER 6 - ,\IJDIT MONITOONG
AI-PENDIX

-

CHECKLIST OF ~FP

CONTENTS

,~\flpE\’Dlx2 - SAi\j1PLE ‘~ROPOSAL
EVALOATION WORK~HEET
AP?ENDIx 3

-

RERORTING MATRIX

Chapter 1 describes the intended use of this document,
the scope of an RFP, and the
scope of these guidelines.
It is essential that requests for
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proposals for auditing services
be comprehensive and cover
all matters, issues, and subjects which have a bearing on
the audit. Information about
the entity to be audited and
necessary elements of the
audit requirements must be
provided to the independent
auditors to assure clear and
complete responses. Interested
respondents usually respond
to requests for proposals with
a detailed audit proposal
which outlines the firm’s
qualifications, references,
proposed audit work plan, and
the price of doing the audit.
However, RFPs issued by local
governments and the audit
proposals submitted in response to those requests often
differ widely in style and
scope. Because of such wide
differences in RFPs, auditors
may find them difficult to
understand or may respond
with a work plan that does not
meet all audit requirements.
These guidelines establish a
reasonable degree of consistency in form and content of
the Request for Proposal and
of the expected response from
independent auditors.
As part of the introduction,
the guidelines identity critical
success factors. Government
entities should never select
auditors without considering
five basic elements of an
effective audit procurement
process:
• planning (detennining what
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needs to be done and when),
• fostering competition by
soliciting proposals (writing a
clear arid direct solicitation
document and disseminating
it widely),
• technically evaluating
proposals and qualifications
(authorizing a committee of
knowledgeable persons to
evaluate the ability of prospective auditors to effectively
early out the audit),
• preparing a written agreement (documenting the expectations of both the entity and
the auditor), and
• monitoring the auditor’s
performance (periodically
reviewing the progress of that
performance).
Chapter 2 identifies important
elements in the planning
process. Planning to procure a
quality audit requires time and
attention. But the resources a
government entity spends on
planning are likely to be
rewarded by a smoother, more
timely, and often less expensive audit.
The following matters should
be considered:
1. Defining the entity to be
audited
2. Delineating the scope of the
financial audit
3. Determining the specific
audit requirements
4. Deciding on the appropriate
auditing standards
5. Detennining whether the
Single Audit Act applies to the
7

RFP Guidelines for Auditing Services continued
government entity
6. Identifying the attributes
necessary in an auditor
7. Deciding how to evaluate
prospective audit firms
8. Reviewing legal requirenients
9. Considering a multiyear
agreement
10. Evaluating the auditor
rotation option
1 i.Establishing a work
schedule
Chapter 3 identifies and
describes each of the key
elements of an RFP:
• Notice of Proposal
• Introductory Information
• Description of Entity and
Records to be Audited
• Nature of Services Required
• Mandatory Qualifications of
the Auditor
• Period of Audit
• Terms of the Engagement
• Exit Conference
Requirements
• Assistance Available to
Proposers
• Reports Required
• Time Requirements
• Contractual Arrangements
• Working Papers
• Right to Reject
Chapter 4 describes the technical evaluation process. Once
the due date for proposals has
passed, the evaluation of
bidders’ qualifications can
begin. The technical evaluation is important for two
reasons. It provides a systematic framework for selecting an
8
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auditor on the basis of the
government entity’s established RFP criteria, and it
documents that the auditor
was selected fairly.
This chapter discusses many
key topics including Methodology, Rating the Proposals,
Cost Factors, and Final Determination.
Chapter 5 deals with the
written agreement. The lack of
a written agreement between
the government entity contracting for the audit and the
audit firm can contribute to
substandard audits performed
by certified public accountants. To foster sound and
productive communication
and to avoid misunderstandings, both parties should agree
in writing on important auditrelated matters. The chapter
then goes on to discuss the
Content of the Written Agreement.
Chapter 6 emphasizes the
importance of monitoring:
Monitoring the progress ofthe
audit is the most effective way
to ensure that the government
entity receives both the type
and quality of audit services
specified in the written agreement. This is a role that the
entity’s audit committee can
cany out most effectively. This
group of experts can evaluate
the audit while it is taking
place, thereby addressing and
resolving problems before the

S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S

audit is completed. It can also
review audit results and assist
in post-audit quality evaluation. Thus, not only does the
audit product improve but
working relationships between
the audited entity and auditor
are enhanced.
Appendix 1 presents a checklist of RFP contents and is
reproduced in its entirety
below.
The prime consideration in
preparing an RFP is that it
contain enough information to
provide bidders with a common basis by which to prepare
proposals that address all
audit needs. It is also important, however, to consult with
the government entity’s purchasing officer and/or legal
counsel to ensure that the
RFP conforms with the laws,
regulations, and grant terms
applicable to the entity. At a
minimum, the REP should
contain the following:
• the name and address of the
government entity;
• the entity to be audited,
scope of services to be
provided, and specific
reports, etc. to be delivered;
• the period to be audited
(with an explanation if the
REP calls for a multiyear
procurement);
• the name and telephone
number of a contact person
at the government entity;
• the format in which the
proposals should be
prepared;
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RFP Guidelines for Auditing Services continued
merit. The evaluation is worth
75% of the total points and is
based on the following criteria:
1. Responsiveness of the
proposal in clearly stating an
understanding of the work to
be performed (25 points)
2. Comprehensiveness of the
audit work plan (15 points)
3. Realistic time estimates of
each maj or segment of the
work plan and the estimated
number of hours for each staff
level including consultants
assigned (10 points)
4. Technical experience of the
firm (20 points)
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5. Auditing of the type under
consideration (15 points)
6. Auditing similar entities (5
points)
7. Qualifications of staff,
including consultants, to be
assigned to the audit. Education, including continuing
education courses taken
during the past three years,
position in the firm, and years
and types of experience will be
considered. This will be determined from the resumes
submitted. (25 points)
8. Qualifications of supervisory personnel, consultants,
and of the audit team doing

fieldwork (15 points)
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General direction and
supervision to be exercised
over the audit team by the
firm’s management personnel
(10 points)
9.

10. Size and structure of the
firm (5 points)
Cost was assigned 25% of the
available points based on the
ratio of the lowest priced bid
to the cost of the proposal
being considered.
This docurrient was prepared by
Centrzil S,svannah River Area Regionai
Deve!opment center P.O. Box 2800
S~ivonnah,GA u SA
30914-2800
It can be founa on the Web at <http//
service ugc edu/csra/azita/finonce/
rpouide html>

Government Tries New Procurement Methods
oy orijii iViIiiOi, rejiuies OUILUi
(The artide onginally appeared in
EmergIng Technologies Handboolc
copyright 4. 1996 Oovernment Ieclsnology
Reprinted with permission)

There is a consensus in state

and local government that
acquiring information technology is different from low-bid
purchasing of paper or desks.
The problem with using the
lowest bid for information
technology is that agencies are
purchasing more than just
equipment or supplies. Technology considerations include
vendor reputation and support, which is causing state
and local governments to
successfullSr challenge traditional methods.
Over the years, best-value
10
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procurement and
prenegotiated prices have been
adopted by some governments
around the country. But while
these challenge traditional
purchasing, the rebellion is
not over.
There are several procurement
trends identified by
GartnerGroup which state and
local governments could use
or are using to acquire information technology. Among
these trends is asset management. According to Gartner,
the sticker price of a Windowsbased PC is only about 15
percent of the total cost to
install, run and maintain it.
Support, on the other hand, is
56 percent of the $41,000,
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five-year cost of purchasing
and running the PC. ‘The
whole notion of asset manage-

ment is the most important
trend in procurement,” said
Joe Pucciarelli, research
director of management information technology for Gartner.
“The cost of the PC is one of
the least costs.”
Asset management is essentially the cost of the equipment for its usable life span,
which varies considerably.
When buying and putting a PC
on a local area network,
managers need to calculate,
among other things, the cost
of buying the PC and LAN, the
use of a help desk if the system is new, and managing the

network.
The goal of information technology asset management,
according to a Gartner report
on the subject, includes lowering operating costs, improving
IT management and
optimizing use of equipment.
Essentially, the report explains, organizations need to
shift their “focus from a price
and feature orientation to a
life-cycle cost-and-benefit
orientation.” By taking the
future into account, an organization is able to see how new
assets will fit into strategic
plans over the long haul.

COST-PLUS
PURCHASING
Another emerging.trend in
procurement is a method
called cost-plus purchasing.
This is a type of contract wIth
an equipment reseller to make
purchase prices a percentage
above dealer cost, rather than
a fixed price.
There are several advantages
to this type of procurement.
One is that when prices
change in the volatile computer market, an agency doesn’t
have to go through the procurement process again.
Another advantage is that
when manufacturers drop
prices, which frequently happens, the agency gets the
immediate cost savings. “The
real value is not necessarily
that the client gets a better
price,” Pucciarelli said. The
real benefit is in not having to
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“move valueless paper” around
because the contract will flex
along with the market. This
type of contract has been
around for some time in the
private sector, said Pucciarelli,
but is still pretty new to government.
Typical private-sector contracts include a markup from
the manufacturer’s price of
between 4 percent and 12
percent, Pucciarelli said,
which is well below individual
consumer markups. Some
customers using this method
have audit clauses in contracts to verify manufacturer
and reseller costs. While
vendors may not appreciate an
audit, Pucciarelli said, the
customers gain “a degree of
confidence that they will be
billed fairly.”

BACKDROP CONTRACTS
Another contract innovation is
for a state to negotiate basic
terms and conditions for
information technology goods
and services, then have indi-

vidual agencies negotiate
specifics to fit their particular
needs. This helps government
achieve two goals: the individual agency, which knows
best what it needs, can negotiate detailed terms and conditions, while the larger organization can use the leverage of
large markets when negotiating the basic contract.
Basic contracts done at the
state level, often with several
vendors, will define standards
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and set some prices. Then an
agency negotiates on its own,
and is, of course, permitted to
achieve a lower price than the
larger contract.
This method is similar to the
way some large private companies procure information
technology. The company
negotiates the basic contracts,
then each business unit gets
its own terms and conditions
to meet particular needs.

Pucciarelli said three states
already use this sort of procuretnent.
An example of this concept is
some of the electronic benefits
transfer contracts being
worked out by regional coalitions of states. The Southern
Alliance of States and the
Northeast Coalition both have
a general contract to cover all
members and their basic
needs. Then each individual
state can negotiate within the
general contract for specific
terms and conditions.
Procurement has been evolving over the past few years, as
traditional processes have
been challenged, then adjusted or eliminated. State and
local governments have come
a long way, as many are now
using best-value procurement
and other alternative methods.
Although there has been
progress, there is still a long
road ahead. Reform can be a
long process. much like a
complex procurement under
the old system.

An Elected Official’s Guide to Procurement
This 71-page, 4” by 9” booklet, is
published by Government Finance
Officers Association. It is designed
to provide “clear and practical
answers to the most commonly
asked questions” and “simple
explanations of the most important
procurement concepts in a manner
that should readily be understood
by the lay person”. This book is
well-written, easy to understand
and can serve as a model for your
suppliers handbook.
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How does procurementrelated to other financial functions?
be

centralized or.

:

decentralized?

Contract Administration
S

:
:

Competition in
Procurement

administration fljnction?

Contract Types

Why are specifications so important?
Should specifications be standardized?

S

S
S

S
S
5

Are there exceptions to these methods?

S

What is meant by a responsible bidder/offeror?

What is the legal framework for procurement?
What is procurement authority?
What are general procurement provisions?

S
S

~
S
~

Why are ethical considerations so important?

.

What actions can result in perceived conflicts of interest?

S

Goods vs Services

Administrative Process

Whatis the difference between goodsand

How do you determine which method to use
when buying goods or services?
What are small purchase procedures?
What is a commodity code?

S
S

~

Aredifferent types ofservices procureddifferently?S

What are the penalties for procurement violations?

S
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S
S

:
:

Who is responsible for procurement?

s

What are the requirements for procurement personnel?

Service Contracting and
Privatization

How should procurement mistakes be handled?

Procurement Automation
How can automation improve the procurement function?
What is meant by “electronic purchasing”?
What is the impact on receiving and paying?

S

:

More information about Government Finance
Officers Association (GFOA) can be found on
their Web site <http //w~swfirsancenet gov/
gfoa htm> This publication can be purchased
for $15 (U S &iridsj from GF~at 1 ~0 North
Mchigan Ave Suite ~OO Chicago, Illinois
60601.

S

What is service contracting?
Are privatization and contracting out the same thing?
Why is privatization so controversial?
S

S
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procurement activities?

S
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S

What can be done to safeguard the procurement function?

Organization of the
Procurement Function

What is the administrative process relating to

S
S
services? S

How can procurementactivities be subjectto abuse?

————

What problems can occur with cooperative purchasing?

s

Ethical Considerations

12

What types of cooperative arrangements are used?

S

S
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Cooperative Purchasing

Whatare mandatoiy sources and how are they mandated?S

Are there exemptions from procurement requirements? .

EJ

What if a vendor wants to change contract
terms and conditions?

S
S

What is meant by “cooperative purchasing”?

How should bids and offers be evaluated?
What is meant by a responsive bidder/offeror?

What are ‘procurement documents”?

u

What are standard terms and conditions?
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What are procurement objectives?
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What are the different types of contracts?

some categories of vendors be given preferences?

Howcannon-competitiveselectionsbe minimized?

Why is procurement important?

be responsible for contract

administration?
What factors contribute to an effective contact

S

What is a “bidders (or “ endors”) list?

Source Selection

i

Who should

What are requirements for competition?

What are the methods of source selection?

El

What is contract administration?

What is competitive procurement?

Introduction

Y’IES!

out a government service?

How is performance evaluated?

What is “procurement’?

i

What steps should be followed in contracting

How is procurement authority delegated?
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RFP #1: Nebraska
Century Date Change Scoping Project

ISSUE 16
FEBRUARY, 1997

Michael Asner, Editor

The Year 2000 Problem
The price tag for potential errors could be high and could ha~e a major impact on
coiimicrcial. industrial, educational and governmental operations of all tspes.

The State views this project as one of utmost

Year 2000.1 t’erspectii’e, IBM Corp.

urgency. The business processing of the State
cannot be allowed to fail. This RFP is designed to
determine the full impact on systems, and to

\Vhat is certain is that e~cry organization in the ~~orId~~illbe exposed to a wide
range of potential errors in many of its most critical systems.

develop a plan to address the problems

Year 2000 — The \ liliennium Prtth/etn

associated with any software that will fail.
RFP #2: Nebraska
Century Date Change
Implementation Project

British Computer Socielv
The information systems comrnunth is heading toward an event more devastating
than a car crash.
Doomsday, Peter Lie .Ja~er

This RFP was designed to attract a qualified
bidder to design and implement century date
changes in all mainframe application systems
software. The attachments to the RFP were
extensive, almost 400 pages of detail, and
provided the suppliers much information on
which to base an effective proposal.
RFP #3: British Columbia

This entire issue is devoted to the Year 2000 Problem. Simply
stated, this date confounds and confuses most computer programs.
Upon encountering this date, many programs will either produce
errors or simply stop working! This issue contains a brief explanation of the problem, a description of an approach to solving it, and
three examples of related RFPs. There are many sample RFPs
available RFPs from different junsdictions, and RFPs dealing with
different combinations of products and services. The three RFPs
described in this report deal with different aspects of investigating
the problem, creating a plan, and implementing the changes. This
is a hot topic in the information technology trade press but virtually ignored in business magazines and newspapers. In recent
weeks, I’ ye completed articles for Government Technology, Plant
-

Ministry of Health
Year 2000 Applications Systems
Conversion Project
This RFP related to preparation of the Year 2000
Three Year Plan, estimating the budget and
resources required to correct our problem.
providing expertise in establishing infrastructure
for effective systems management, and access to
appropriate support tools.
Other Year 2000 Items
Short notes dealing With an RFP issued by the
state of Utah, Year 2000 warranties, and the
costs of solving the Year 2000 Problem.

and Government Computer magazines on different aspects ofThe
Year 2000 Problem. This is one deadline that all organizations
must meet. It cannot be delayed or ignored by executives or
politicians. It simply will not go away and must be addressed!
Organizations failing to implement the required changes may not
survive. Executives and corporations failing to respond in a timely
manner may be held liable for the consequences.

The RFP Report is published by
Michael Asner Consulting, a division of
Michael Asner Holdings, 5951-237 A
Street. Langley, B.C. V2Z lAo, Canada.
Phone / Fax (604) 530-7881
ISSN 11 92-392X

Printed in Canada.
Copyright ~ 1997 Michael Asner
Consulting. All rights including
translation into other languages,
reserved by the publishers. No part of
this publication may be reproduced in
any form, by microfilm, xerography.
or otherwise, or incorporated in any
information retrieval systems without
the written permission of the copyright owner.

The Year 2000 Problem and RFPs
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RFPs and the law of contracts

The process of issuing an RFP and
receiving proposals does, by design or
inadvertently, establish contractual
rights and obligations. Each RFP and
the associated process should be
reviewed by your lawyer or legal
department prior to issuing the RFP.
The examples and sample RFP5 used
throughout this text have been used
in many different jurisdictions in the
past. The author makes no claim
about the appropriateness, correctness, or legal consequences of these
examples or sample RFPs. Competent
legal advice should be obtained to
review your Request For Proposal and
the associated process.
Our internet address is:
asner@compuserve.com
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An explanation of the
problem
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Is Jan. 1, 2000 a significant
date to you? Most certainly it
Is to your Systems Manager.
This is the date when you
could lose control of your
organization, when your
systems might stop or, even
worse, return erroneous
results. In the public sector,
payroll cheques may be wrong;
your banking system may
refuse to accept payments on
tax bills; and all parking
tickets may have the wrong
dates on them. In the private
sector, your systems may
refuse to accept customer
orders, or payments, or may
be unable to generate packing
slips. Your automated warehouse system may shut down.
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This date Jan. 1, 2000 not
your competition, government
regulation, or NAFTA, may
pose the greatest threat to
your company in the next
three years.
-

-

.

S

S
S

Let me explain: In many
computer programs, the year
is recorded using only two
digits. Historically, these
computer systems were developed when storage capacity
was expensive. Since all dates
began with ‘19’ the century
designation was redundant.
1997 is recorded as 97. When
,

the year changes from 1999
(99) to 2000 (00), there will be
some unanticipated and
spectacular results. Computer
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programs with 2-digit dates
will either produce errors or
simply stop the processing.
For example, my age is
currently calculated as 97,
the year, minus 43, my birth
year, or 54. In the year 2000,
this calculation will become
00-43 or -43. More significantly, future scheduled
actions may not be triggered,
for example, pre-scheduled
shipments or automatic
orders. This situation has
been labelled ‘The Year 2000
Problem”.
Clearly, this problem will
effect any organization using
a computer or dealing with
an organization that uses
computers. Date calculations
are pervasive. They touch
many different aspects of
each application program.
Unfortunately, there is no
simple way of estimating the
size of the problem. Each
organization must perform its
own detailed analysis.
Some organizations have
begun analysing the impact
of the Year 2000 Problem on
their business. However,
most organizations, probably
more than 50%, have not
started they don’t even have
a plan!
-

And how did you address this
issue? Where did you start?
Most organizations begin by
identifying the scope of the
problem. They perform an
analysis of the risks and the

potential impact of this problem. A key element of the
impact analysis is an inventory of the existing computer
systems, their size, and complexity.
Executives begin by asking
their Systems Manager about
the impact analysis, the
inventory of systems and
programs, the scope of the
problem, the plans, the exposure of the firm, the available
options and the estimated
costs.
So, where is your company?
Have you started to address
this problem? Do you know
the effect of the Year 2000 on
your critical computer systems. Is there a plan and a
budget? Do you have enough
expertise and money to finish
on time?
Firms failing to deal with the
Year 2000 Problem may simply
not survive. When your systems stop, you are out of
business!
If you want a more detailed
explanation of The Year 2000
Problem, I can recommend
three publications, all available on the Web.
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2000 Software Conversion
Today, The Information Tech-
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nology Association of America,
9 pages, <http://
www.itaa.org/yr2000bg.htm>
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3. Year 2000 The Millennium
Problem, British Computer
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Society, 5 pages,
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-

<http://www.bcs.org.uk/
mi.llen.htm>

Developing a solution...
Computer systems are pervasive and keep most organizations running. To be successful, organizations must develop detailed plans for the
year 2000 work. In fact, starting the planning process early
is a key element of success.
Many organizations are
doomed to fail simply because
they didn’t start in time, or
didn’t take the threat seriously.

•

S
S
S
S
S
S
U
U
S
S
S
S
S
S
U
S
S
S
S
S
S

•
•
S
S
S
S
S
S
U
S

•

•

•

1. Year 2000: A Perspective,
IBM, 2 pages,
<http://
www.software.ibm.com/
year2000/perspect.html>

2. What Are You Waiting For?
Start Preparing for Your Year

Most plans involve a number
of distinct steps. First, senior
management must understand
the issues and commit sufficient staff, time and budget to
this. The first project work is
an investigatiOn to discover
the scope of the problem. In
some organizations, it’s called
an impact analysis. It involves
the compilation of an inventory of both equipment and
software, the development of
estimates, and a preliminary
plan. Often organizations

S
S
S
S
U
S
S
S
S
S
S
S
S
S

.
S
U
S
S
S
S
S

•

S
S
S
S
S
S
S
S

convert a “typical” application
to confirm the estimates and
to gain real experience in the
process. Following this, plans
are revised, resources are
obtained, and the process of
converting all applications so
that they are Year 2000 compliant is begun.
While it is beyond the scope of
this article to present detailed
plans for this work, here is a
sample of a high-level plan
which an agency could use as
a model. This plan was obtained from the Web site for
the state of Oregon <http: / /
www.state.or.us/IRMD /y2K/
agencyplais.htm.~.
Sample Agency Plan
I Inform senior mrrc’gement of issue:
obtain senior level sponsorsnip of project
2. Hire Year 2000 project manager
3. Develop Y2K nterest group. Hold
monthly group meetings
4. Develop project plan.
5 Initial agency survey, risk assessments of
systems Finalize survey Prioreze sys:~ms.
6. Determine scope. costs, resources
needed.
7. Develop detailed project plan
8 Develop contingency plan.
9 Select vendors as required.

to

Replace or upgrade systems as needed.

U. Modify programs.
12 Develop bridge programs as needed
13 Perform unit testing
4. Pertorm integration testing
IS Perform data conversion
I 6 Perform final testing of systems
7. Train users in new applications.
8 Follow up. Make needed corrections
and adjustments.
3

Year 2000 RFPs
Many elements ofthe plan
require resources staff,
expertise, computer test sites,
software tools, or solutions to
problems. Many public sector
-

organizations have already

issued RFPs for solutions,
services and products. Obviously, each organization’s

needs are different and even
similar organizations may
decide to adopt different
strategies. For example:
~ The state of Nebraska
started by issuing an RF’P to

RFP #1

-

S
S
S
U
S
U
U
S
U
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
U
S
S

scope the overall project and
to develop an RFP for the
conversion work.
• The state of Nebraska then
issued an RFP to design and

implement all ofthe required
changes.
• The state of Utah looked for
a coordinating consultant for
all of the work.
• The Province of British

Columbia’s Ministry of Health
issued an RFP to do the inves-
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tigation, planning, and to test
their approach to conversion
on a 60,000 line representative
computer program.

The remainder of this issue
contains brief descriptions of
three RFPs. For each, I have
provided the entire Table of
Contents, since this indicates
the level of detail and complexity of the document, an
identification of a few of the
more interesting features, and
a contact name or Web address for more information.

Some interesting
features...
This 33-page RFI1 was for the
Cent ury Date Change (CL)C)
Scuping Project at the Slate of
Nebraska.
central Data ProLessing views thc prrjeci
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1999. the State of Nebraska s releasing this
REP in order to
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According to the RFP:
This project is scheduled to last three
months and will determine the future

S

course of action of Central Data Processing

.

S

S

Evaluation completed / Notice of

•

Its goal is to determine the antount of work

•
•

award Aug 4, 1995

•

9.

~oritrnctorstart date Aug 14, 1999

0.

will function properly bcyond December

Nov I 7, 1995

potentially confI~ctingredevelopment

‘[‘he work was defined in tenns
•
of 8 key documents including
s
the product ion of the RI’ P tor
S
~ the implcmeritaUon project.
‘I’l-iis entire section from the
RF’P is presented below:
•

the award for the CDC Scopicg projec’ s
explic~t~’
prohibited by Section 7.3 of the
RrP lrom hdd~nqon, or berng nvolvec
with, the

si

hsequert CCC Implementation

.

.

-

-

:
:
:

oroject at Cen~mData Processinr.i

Cenrral Data Processing It must also
orav~dea means of documenting all

•

Be aware that the Cnni.ractor who recei’.’e~

~

Scoping Project end date

31. 999, or earlier if meauired Liv the
.

uttlity, and third-party packoges n use at

S

ma:nfmame computer systems so that they

application

restricted to application. operating system,

S

S

and expense required to convent

~

~

projects ceo must assist Central Data

•

Processing in coordi.~ti3nof

S
S
S
S

redevelopment efforts This inventory must

•

packages and notification of such vendors

.

f their packages require CCC oranges.

:
:

4 0 SCOPE OF WORK
1 Objective

‘nclude a rev:ew of all proiJr:etary sorrware

3. COC Tecr.nicai Assessment

—

Application Sys’ems. This dccurncnt must
describe the mainframe applcation systecn

•
S

code and oata components tnat will be

S

4

Cenrra.l C ira Prac”ssing is con’ioosed of

5
S

The objective of this REP is to provide a

~
S

three m ijor groups Infurrnatnfl Services,

••

basis for modification of all rnainmrame

S
S

daa inputs must be ident:fied so th~.tthe

i.-’frastr..c~ureceo Supcort, and

•

software at Central Dana Processing so that

a

t vaIl continue to function ,ss deemed

S
S
S

app~icationsysternrs can be prctecteu from

•

necessary by .lppiicrtion requiremnenrs

~

/pclic;tiuns Solutions

S

There ire

•

approximately 1 60±employees die-ice

•
S

-

among these three qrc’ps

~

System modification addressed by this REP

Cenr.il Data Process: eq estimates rb,st there

:
:

from ths initic.l project w~lIbe usea to

,areappro.c~m~~t~’iy9
330 applicatiori’riodulec
in productiun rep~eserrt:rg Jpp’cXim,it~’y
I 0,00u,00C lines of source code

‘I’he RFP included a schedule
Ibr cnnipleting this work
within 6 months:
1 2 Anticipated Pron.urerrient Schedule
I.

2

3
4

S

6.

7

determine rhe future course taken by
Central Data Processing in its century

invalid dates from these sources
4 CDC Techn~caiAssessment

S

..

Oper~rn~

-

~

Systems and Support Sottalare Thic

:
:

document must de~cnhethe inipilcc’’nS or
CDC rn opera’ing systems. ut:l:ty a,

.0

moo

party packages used by Central Data
Proi’essirg and must inentity changes tr’.~t

•S

consersion efforts.

S
S

must he medP

5
S

4.2 Project Deliverables

S
S

these propnet.aiy packages. the Cor’itr,.r’or

S

The contractor must provide the following

s

must notify the vendors i.hat their packages

:

deliverables which deflne the specific

:

require CDC changes

:

Release RFP / Beam advertisina
May 22, 1995

l;m~tedin scope. The knowledge gained

mpacted All externi.il and non—mn. irifranie

If CCC faLilt.s are found n

Copies of the

requirements of this RFP. These

notOcations rriust be furnished to Central

de’iverables are considered to be

Data Processing

milestones for project planning purposes

5 CCC Recommendations This document

I Recommendation of Additional Software

must describe various alternatives available

•

Tools This document must identity and

•

wnmch shall resolve CCC system exposures

Begin Contraictor inquiry period

~
S

recommend any additional commerci.liiy-

S
S

at Central Data Processing It must idectify

May 22. 1995

S
•

available software packages and tools not

S
S

a pilot application system project which

Contractor Conferenceiune 12 1995

~

aIrea~’installed at Central Data Processing

s
S

st-oil be used as a oroof.of-concept in ‘li”

End contractor inquiry period

~

Isee list in Section 3.2) which the

~

CDC Implementation Project.

:

6 CDC Implementation Project REP. Raced

-

•

June 14, 995

Contractor feels are necessary for the CCC

State responses to Contractor inquiries

Implementation Project see #6 belowl

distributed June 28, 1999

For each package the rationale for its use

#1-9 the Contractor must prepare a CCC

Proposals due / Begin evaluations

must be explained.

lrrrplementation REP for the conversion

July 12. 1

2 Comprehensive Software Inventory. This

effort at central Data Processing The CCC

Notice of Oral Presentations
July 2 1. 1995

~
•
5
S
5

document must provide an inventory of
mainframe software including but not

~
S
S
S
5

on the results obtained from delivt’r.ibles

Implementation REP wilt be used to request
Contractor services for conversion of
5

sysren’ts or Central Data Processing so that
they ‘will continue to function correctly as
deemed necessary by application
requirements The CDC Implementation
REP must conform to the format of this
CDC Soaping REP The REP must contain a
warranty clause stating that application
systems are warranted to function correctly
beyond the event horizon ~anuaiy I.
2000, or earlier if required by the
application).

7

cDC Implementation Project Estimates

This document must contain the estimates

of the CCC Scoping RFP contractor as to
the staffing and expense which must be
acquired to complete the CCC
Implementation Project. This report must
include a high’ievel project plan that can
be used to investigate funding alternatives,
The estimation method used must be
described in detail. For example, the

estimate could be based on lines of code,
function points, complexity analysis. etc

At least two (2) weeks prior to the
subm,csion of the final copies of the above
documents, the Contractor must present a
preilrninay draft of the final documents
Central Data Processing shall have the right
to rniodify and/or require add:tionai
elaboration as it deems necessary to insure
comprehensive ama thoroagh final
documentc.
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The scoring system is similar
to that found in many RFPs:
both experience and cost are
highly weighted. Some RFPs
impose stringent mandatory
requirements on experience
and staffing.
6.3 Weights and Scoring
Each criteria category will be assigned a
raw point score with a ranoe of 0 to S

using the sconng cleflrstions of Item I of
Section 6.2, The raw point score shall be
multiplied by the percentage weight to

produce the weigfued score for each
criteria element The sum of the weighted
score shall yield the total score The
highest total score shall indicate the
successful proposal. The criteria to be
scored and the percentage weight follow
Statement of Unders’andng
Background and Experience

)55(
(30

4

Project Work Plan end Scheaule (I 5%)
Project Orgar~zationand Staffing 115
Project Management Plan
Project Cost

‘~

(5%)
(30 A)

Many jurisdictions are now

insisting on performance
bonds for critical work. Here is
how the RFP explains this
requirement:
I 4 Performance Bond The CCC Soaping

Project is critical to the conversion of
central Cata Processing software. For this

reason, a pefformance bond of S 100.000
must be required of the successful
Contractor. The bond must be executed
by a corporation authorized to contract as
surely in the State of Nebraska

Additional
information...
This document can be
downloaded from Nebraska’s
Century Date Change Documents Web page
<http: / /www.das. state.ne .us/
das_cdp/rfp/inet.htm>.

Additional information can be
obtained from:
John Delay

CDC Coordinator
Central Data Processing
501 South 14th Street
Lincoln, NE 68509
Phone: (402) 47 10-0334
Fax: (402) 471-4864

Utah
Year 2000 Coordinator
This RFP was for a consultant (and a consulting organization) to provide leadership to the state of Utah

and all of its agencies in dealingwith Year 2000 issues.
The RFP utilized checklists to simplit~rthe proposals, standardize the format, and promote a consistent
evaluation of each suppliers capabilities. Suppliers responses were provided by completing 6 checklists
contained in the RFP.
This document can be viewed on Utah’s Web page <http://www.gvnfo.state.ut.us/sitc/Rfp.htm>
6
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Some interesting
features...
This 100-page RFP was for the
implementation work at the
state of Nebraska. The attach
ments to the RFP were extensive, almost 400 pages of
detail, and provided the
suppliers much information
on which to base an effective

::
:
:

improve the quality of propos
als, provides for vendor brief
ings:

:
~
S

decision to award the Contract. Proposals

:

will be independently evaluated by

S

competitrie range to a confidential

:

members of the Centr I Data Processing

:

clarification session The purpose of the

:

session will be for the Selection Commit ee

include managers and selected analytical

to seek clarification of certain items in the

staff With the appropriate expertise to

Eidd rs proposal, or to discuss With the

conduct such proposal evaluations.

:

misinterpreted a CCC Implementation

:
:

Project REP requirement These sessions

~

Purchasing is issuing this Request For

5
S
S

will in no way modity or alter the

Proposal (REP) for the purpose ofselecting

:

requirements of the PFP 2. 12

:
:
:
:

~
The State of Nebraska, Department of

Committee feels that the Bidder may have

a qualified bidder to design and implement
century date change in all Central Data

Processing (COP) mainframe pplication
systems software, in this REP, the State
shall be interpreted to mean the State of
r~i~h~
~

Th~ lmntsrn~nO~tr~n
Phase Will

be the period trom August 15,

I

s such other information that may be
secured and that has a bearing on the

all the Bidders determined to be in the

Bidder reas where the Selection

Administrative Services (DAS), State

ttie quality of Contractor performance

The State may, sit its sole discretion, invite

proposal.

:
:
:
:
:

through July 15, 1999 The Production

The RFP provided an overview
of the evaluation process.
Tb State will conduct a fair, impartial and
compr hensive evaluation of all proposals

S

Selection Committee This commrttee Will

The RFP focused on each
supplier’s co~orateexperience:
The Bidder shall provide a summary matnx
which lists the Bidder’s previous projects

similar to the CCC Implementation Project
in size~ s ape and complexity. The Bidders

S

must address the areas listed below

.

Bidders must also provide narratwe

~

descriptions of each project to hightight

in accordance with the criteria set forth

the similanties between their experience

below Tb evalu tion process must

and the CCC Implementation Project

Support Phase will b the period from July

5
S

comply with the terms nd conditions et

~

Bidder and subcontractor(s) experience

15, 1999, through September 30 2000

s

forth in Section 81 161, Neb Rev Stat

~

must be listed separately, The Bidder must

~

(Reissue

~

According the RFP:

S

:
:
S

~

s

COP estimates that there are

for competitive proposals

:

responsive contractorwith the lowest firm

s

s application of information engineering

fixed price. taking into consideration the

:

methodologies or other full life cycle

in production which represent

(COP) and the State of Nebraska The

•

Since the Integrated Systems Solutions

Corporation (ISSC) a fully owned subsidiary

:

level of the Contractor are

~

Contractor to perform the requirements of

S
U
S

the CCC Implementation Project PEP.

S

the ability capacity and skill of the

• the character. integrity, reputation

Century Date Change (CCC) Scoping

judgment expenence and efficiency of the

Project, IBM and ISSC are excluded from

Contractor,

bidding on ttis COP CCC implementation
Request for Proposal (REP)

The RFP process, in order to

S

•

~

~
S

shorter time frame (excluding the on-site

S
S

Production Support period).

government systems design,

developmenL implementation and/or

~
S
~
S
S
S
S
S
S

:

u Whether the Contractor can perform

:

experience in the following areas

structured development methodologies

c iteria for determining the responsibility

S
S
S
S

of IBM. was the contractor for the COP

S

The Contract will be awarded to the most

best interest of Central Data Processing

code

S

identity projects on which they gained

1 994)

approximately 13,400 application modules
approximately 13 million lines of source

8

•

on prior contracts, and

Contract Within a three (3) year or

operations,
• large scale ~~temexperience,
including design. development,
implementation, operations and
maintenance.
i

implementation of on-line systems.

•

testing,

m

conversion and bndging; and

• management of large projects
S
s
S
S

The REP demanded a clear,

S

and detailed plan of action:

~

:

The Bidder must present a clear description

S

numerous State agencies’ staff to gather
required agency spenfic systems
knowledge;

of itS proposed approach to the

•

management of the ~DC Implementation

(automated and manual);

Project in relation to the tasks described in

project management and control tools

management structure, including a

:
:
:

functional orqanization chart;

~
S

an approach to the internal project

U

Section 4. The Bidder should provide
samples of its proposed Project Status

S
S

Reports and outputs from proposed

S

automated project mariagementlcontro(

~

manpower and time estimating

U

~

an approach to Century Date Change

U

S

propose.

~

system design, development and

S
S
S

monitcnnq to produce del~verabies,

:
:
:

ncluding sign-off procedures fci

~

•

completion of deliverables and m.’~ortasks,

•

the approach for managing such a

a

a

schedule,

:

proposed subcontractors,

•

•

a

•

~moresolution,

•. a plan for the Proof of Concept Pilot

:

s

~

procedures.

S

tools Specifically, this section should

~

specified in Attachment E;
• a tentative partition pl.m and schedule
5

Proiect by no later rhan july 15. 1999. and

on-site Productron Support presence to end
on September 30, 2000. and the approach

U

for managing such a schedule.
•

completion of the CCC Implementation

~

and subtasks;
•

•

methods for project status reporting.

including examples of Project Status

Reports:
•

an approach to the interaction with

,

rn .ipprrach tu problem ~

an approach ‘a change ccntrol and

:

and bridgir.g,
S

an appro~’chto cestirrg ~OC

rriodificarinns; and

•

~

:
:
:
:
:
~
:
:
:

Project planning and management, the Project was divided
into twelve (12) major activities. (See Section 4.4 in the
Table of Contents.) This 1 1page section of the RFP can be
used by other organizations as
a starting point in developing
their plans.

Additional
information...
This document can be down
loaded from Nebraska’s Centu~rDate Change Documents
Web page <http://
www.das.state.ne.us/
das_cdp/rfp/inet.htm>.

5

a an approach tar data file conversion

:
:

°roject.and the management of such tasks

an approach to managing any

configuration management;

major project tasks and associated

subtasics required for the successful

sin approach to internal quality control

U

for completing the CCC Implementation

a tentative plan and schedule for an

implernentatior~

purpose of Implementation

any assumptions or constraints

Additional information can be
obtained from:
John Delay
CDC Coordinator
Central Data Processing
501 South 14th Street

Lincoln, NE 68509

S

One of’ the major features of
this REP is its description of
the scope of the work. For the

:

Phone: (402) 47 10-0334
Fax: (402) 471-4864

Recommended Year 2000 Contract Language
The contractor warrants that each hardware, software, and firmware product dolivered under this contract and listea below sh3il be able to accurately
process date data (including, but not limited to, calculating, comparing, and sequencing) from, into, and between the twentieth arid twenty.ftrst
centuries. including leap year calculations, when used in accordance with the product documentation provided by the contractor, arovide

thJL

listed or unlisted producrs )e g hardware. snft’vvare. firmware) used in combination with such listed product properly exchange date data with

all
it

f

~he contract requires that specific listed productc must perform as a systerri in accordance with the foregoing warranty, then that warranty shall apply
to those listed products as a system.
General Services Administration
<http’//wv~wItpolicy gsa.gov/home I . htm>
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RFP #3

-

MINISTRY OF HEALTH, BRITISH COLUMBIA

Year 2000 Applications Systems Conversion Project
November 15, 1996
-

According to the REP:

3.2.3 Current Technical Environment

Table of Contents

and .Cirection

1. Introduction and Request for Proposal Process

Time constraints are critical to

2. Administrative Reguirements

3.3 Requirements

2.2 Request for Proposal Process and Procedures

3.3 1 Project Phasing

rectification of Year 7000 problems The

3.3.2 Summary of Fixed or Unit-Based

initial impact will be felt prior to I January.

for Evaluation

2000 At e’lSI a year earlier, it i~almost

Requirements

2.3 Proposal Preparation
2.4 Additional Terms

3.3,3 Phase I Conversion Feasibility Report

certa’ri that some applications

2.5 Contract Clauses

3.3.5 Pilot Application Systems Conversion

longer function due to bring forward and

3.3.6 Phase 2 Conversion Services

other date-related funct~onaI~rv

3.

Project or Program Requirements

Wit no

The Ministry has approximately 200

3.1 Ministry/Situation Overview

3.3.7 Project Management Support

3.1.1 Mission of the Ministry

3.3.8 Additional Services for Phase I or Phase 2

~ystemsemployees Much preparatio ri for

3.1 .2 The Province’s Health System

3.3.9 Expected Roles of the Conversion

the year 2000 conversions will be
performed by these staff.

Consultant and Ministry Personnel

3.1 .3 Statistical Highlights

3.3 10 Tentative Schedule

•

3.4 Evaluation Criteria

of its application systems Systems personnel

3 4.1 Mandatory Criteria

bdieve thsit tne Ministry’s applications may

3.4 2 Normative Criteria

encompass 3 rriiiiion lines of code Cf ti”.ic,

3 2 Background

3.4,3 References

they’ are of the view that between one-half

3.2.1 Ministry Systems Management Roles

3.5 Proponent’s Response

lo two-thirds is comprised of PL/ source

3.5.1 Content of the Proposal

statements ,nd one~ulfthis made up

3.5 2 Additional Information

COBOL source statements

3.1.4 Computers and Health Care in
British Columbia
3.15 The Millennium Change and Information
Technology

and Responsibilities
3.2.2 Affected Ministry Applications

The Miri;srrv has only a portal inventory

3.5.3 Financial Offer

Some interesting
features...

:

:

sS

~S

S

~

This 30-page REP was issued
to obtain Year 2000 professional services, conversion
tools or other products, and
access to third-party products,
if appropriate.

~

program areas with identification of our

:

Year 2000 problem

~
S
S
S
s
s

The Ministry expects the conversion Work

S
S

will take place in two phases as follows.

S

Phase I will concentrate on preo~rationci

S

the ministry Year 2000 Three Year Plan,

~

•

~

a55~5tiflOin estirnatirid the budget and

I0

~

s

5

3 3 3 Phase I Conversion Feasibility Report

~

A Phase I feasibility report, to be known as

~

the MOH ~2KBusiness Case, will be
prepared with the assistance of systems

consulting and conversion services for
future fiscal years from April I, 1997 to

~

March 31, 2000 The contractor is

coordinators representing the program
areas It should include the following
An upd~.ted.complete and accurate

expected to do conversion Work that

S
S

,
m’nistiy
personnel sire unable to perform

S
s

inventory of the Mirsstry’s mission critical

S

applications An analysis, preferably with

,

due to worltioad demands. The contracted
work, which w~llnot necessarily all be

~
~

performed by the vendor selected as a

.

~

code conversion, MVS I.E. MS ADF and

S
S
S
S

~SPmigration

proven automated tools. or this inventory in
terms of.

Classified by major application.

and by technical environment within each
such application, a list of affected

encompass Year 2OtiO conversion, area

establishing infrastructure for effective
systems management, access

rhase 2 represents a continuation of

major topics to be discussed in
the Phase 1 Report:

S

result of this request for proposal. will

resources reouired to correct our problem
oy orogram area, provid~naexpertise in

appropriate support tools, and assisting

The REP specified each of the

~

executable modules and brief descriptions

~

of their functionality

S
S
S
S

*

Eor each program.

module, command list, stored procedure or

The REP described in detail
the contents of each supplie~
propOS8l
3.5 proponent’s Response

The REP structured a pilot
conversion to test the estimates and the process:

S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
U
S
S
S
S
U
S
S
S
S
S
S
S
U
S
S
S
U
S
S
S
S
S

working in similar technical environments
on applrcations sirreiar in magnitude and
complexity to the Ministry’s
•

A statement of the promised

availability of each proposed team member
expressed as a percentage or fulI.time
cornmItmer.t over specified date ranges
•

The identity and capabilities of any

subcontractors and their relationsnip to any
otner companies whose produi.ts or
servces are being proposed including a
description of the proponent’s role as the
omime contractor.
•

The warranty Deing offered by the

proponent on the products and services
being proDosed including the proponent’s
arceptance of these responsibil~:iesto at
least 3 March 2000.
•

Th”ee corporate references rovering

Year 2000 engaqernents for cuctoniers

with requirements and technical
environments similar to the Ministry’s
•

Two references for each project

S
S
S
S
S

leader, senior anayst and technical

Additional Information:

specialist proposed for Phase I and for

The entire REP is available as

Phase 2 including one or two references
for Year 2000 convers:on projects if tne
proposed team memoer has this

expeiience

~
•
•
S

•

As attachments to the proposal.

resumes for all proposed project personnel
a

A table, in the general form following,

:
:

a downloadable Word 2.0 or
6.0 document from the Purchasing Commission’s website
under ‘documents available
for downloading’
<http://www.pc.gov.bc.ca/
psb/biddocs.htm>.

showing for at least two simil,ir conversion
projects, wh:ch of the proposed
ronsultanrs had roles working together
arid what these roles were
•

Using a table in the same form as the

one previously presented as Table Ministry
Aoplications Conversion Starus, a mapping
of the proponent’s products and services

S
S
S
S
S
S
S
S
S
S
S
S
S
S

The REP is also available in

hardcopy from:
Jane Rutherford
Purchasing Commission
1962 Canso Road
Sidney, B.C. Canada V8L 3S8
Fax: (250) 655-2499

$1 to $2 per line of code
Planning and t sting, which are cntical to success in this effort. are requiring significantly more resources than expected As the effort was
underestimated, so was the cost Because of lithe elements that must be brought to bear planning, testing, project management, uneqsected
hardware and software upgrades cost estimates continue to rise And, as increasing numbers ‘ae for the same limited number of service providers,

S 50 per line of code Today, current
S I to 52 per line Even this number primarily reflects conversion costs and may not indude

rates m y escalate as well A year ago initial projections indicated that anticipated costs would be less than
industry metrics reflect that estimates have nsen to

testing, hardware replacements and systems software upgrades

April 16, 1996’ George Munoz, Chief Financial Officer, U.S. Treasury Cept
—————————————
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TO ORDER THE RFP REPORT

I
i
I
I
I
I

‘YES!

El
U
EJ

Enter my 1 year subscription (4 issues) to The RFP Report for only $70.00
(* plus $4.00 postage, Plus G.S.T.)
Paymentenclosed.
-

I
I
I
I
I
I
I

Please invoice me. My purchase order number is:_________________________
Name _____________________________________
Title_________________________________________
Company
Address _____________________________________________________________
Phone _________________________ Fax ___________________________

I understand I may cancel at any time ill am not satisfied and receive a refund for the unmailed portion.

I

Mail to: Michael
Asnerimmediately
Consulting 5951-237
A Street,Langley,
B.C. Canada V2Z1A6
To order
please Phone/FAX
(604 530-7881
-
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ISSUE 17
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The newsletter of ideas, checklists, guidelines and information about the Request For Proposal

Michael Asner, Editor

INSIDE
Year 2000 Consultant

The State ofUtah began its investigation of

Issue #17

-

HOT TOPICS!

Year 2000 Problems related primarily to its
mainframe computer by issuing this RFP.
They wished to find a consulting

This issue provides valuable RFP information about three hot topics’

organization to provide leadership to the
-

the Year 2000 Problem, Document Imaging, and Procurement

state and all its agencies in dealing with
Year 2000 issues, This article highlights
some of the features of their RFP

Reform. Document imaging is new and has not been dealt with in
earlier issues. I invite you to send us suggestions for topics you want
to see in this newsletter.

Electronic Document Image
Processing System

The State of Massachusetts has introduced some innovations in
In Jan., Washington State Health Care

procurement practices. Forexample, theirregulations make no provision

Authority issued a 35~pageREP for a

for supplierprotests. Presumably, suppliers must resort to the courts.

system to serve its 500.000 members and
handle the existing 153.000 folders

Also, “sole source” procurements are identified as contrary to public

containing approximately 4 million pages

policy and are prohibited. The next issue will provide an article on this

This article identifies the structure of their

topic.

REP

For more information visit their web site <http://

www.state.mass.us/osd/>.

Procurement Reform

InJuly, GovemmentTeclmology Press in Sacramento will be publishing
As part of a major reform process, the State

our latest reference book, Harirlltrig Supplier Complaints and Protests:

of Massachusetts has implemented new
ways of acquiring goods and services.

A Survival Guide For Government Officials This book describes both
.

Much of their work is based on experiences

the process and the legalframeworkfor protests in the U.S. The second

related to the use of more traditional

edition ofthis book, to be released in Sept., will expand the coverage

competitive procurement methods. Much

to include Canadian law and practices.

of their work can be applied to any
organization’ s REP processes.

Come and see us in May. Ifyou are attending Government Technology’s
We Now Take Visa

Many of you have suggested that we
reform our own system. As of April, we
take Visa as payment. When ordering,
simply add your card number and expiiy
date to the order.

conference inSacramento, or the Atlantic Public Purchasers Asso ciation
meeting in Halifax, drop in and say hello. We will be presenting our
one day RFP workshop.

The RFP Report ispublished by

Michael Asner Consulting, a division of
Michael Asner Holdings, 5951-237 A
Street, Langley, B C. V2Z 1A6. Canada.
Phone / Fax (604) 530-7881
ISSN 1192-3 92X

Printed in Canada.
Copyright 0 1997 MichaelAsner
Consulting. All rights including
translation into other languages,
reserved by the publishers. No part of
this publication may be reproduced in
any form, by microfilm, xerography,
or otherwise, or incorporated in any
information retrieval systems without
the written permission of the copyright owner.
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RFPs and the Jaw of contracts
The process of issuing an RFP and
receiving proposals does, by design or
inadvertently, establish contractual
rights and obligations. Each RFP and
the associated process should be
reviewed by your lawyer or legal
department prior to issuing the RFP.
The examples and sample RFPs used
throughout this text have been used
in many different jurisdictions in the
past. The author makes no claim
about the appropriateness, correctness, or legal consequences of these
examples or sample RFPs. Competent
legal advice should be obtained to
review your Request For Proposal and
the associated process.
Our internet address is:
asner@compuserve.com
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State of Utah Year 2000 Consultant
-
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and implementing a testln~laboratory for

investigation of Year 2000
problems related primarilY to
its mainframe computers by
issuing this RFP for a
0o0~dinatiflgConSultant.

Some jnterestlfl9
features...

following as deliVetables for this contract.

~

:

CSand its customers This consultant must

~

be able to provide P’S and its customers

~

I Develop proposal outlining testing

•5
•

with expert help in the invento~fl0and
scoping cit affected business applicabons as

•5

strategy prior to October 31, 1996

.

:

well as pre~rati0flof a solution strategy.
ranging from simple procurement of tools

~
:

:

to consulting selVices, which could mange
from the most basic, such as awareness of
issues, to the full implementation and

:

3 DeveloP master plan for coordination of

:

overall project prior to February 1, 1997

:
:

4. Develop an REP for implementation

This RFP was for a ~onsU1tarnr
(and a ~onsultiflg
organization) to provide
leadership to the state and all
of its agencies in dealing with
Year 2000 issues.

S

testing ofsystem updates.

:
:

its is seeking the em es of suppliers that
are qualified

the State of Utah Statel
DMsiOn of purchasing for the Depar~ent

:

consultants With contracts in place prior to

advise and assist CS and its

April 1, 1997

:

customers with II aspects gncerning the

:
:

year 2000 impact and compliance

~

The State reserves the right to adjust these

Suppliers must be adept at offering efficient

:

deliverables through negotiation with

nd ifective corrective procedures that will

:

selected Supplier.

:

Section 4. ~0ordinatiflg

:

This Request for Proposal çREP) is issued by

tO

2. Anal~eand validate agen~budgetary
requests prior to December 1. 1996

provide assuran e that each automated

of Administrative Services (D~).

applic lion system nd/or hardware

DMsion of lnfo~ationTechnology Services

Consultant Requirements

pft~r~and operating system is able to

S

properly handle data manipulation fter tfte

CS see~consultation for itself and its

customers (all State agencies) regarding

:

turn of the c ntury The State is not

The experience listed below is the minimum

seNices and/or products to assist with issues

:

soliciting the services

experience acceptable for a coordinating

oIvingaround how ~

will

1~

handle dates in the year 2000 and beyond

:

genoeS. persOnn I agencie5~or individual

:

S

consultant. In order to be considered

engineers for contractlsi We ye seeking

:

“acceptable” or “potentially acceptable” a

‘he

:

Supplier must meet these criteria

This REP focuses on mainframe issues.
Added value points may be awarded for

ofemployment

wices of foil service consulting firms

5

:

wi ha staff of engineers and related

experience with other platforms. The
Supplier who is awarded this contract will

•

State through services and/or products in

be excluded from bidding as an

:

this are

implementation consultant onany foture

REPs regarding the Year
issued by the State.

2000 that maY be

1.2 ObjectiVe

personnel able to advise and support the

:

REP provides interested suppliers With
intorm~t~~~
necessary to prep me and

•
.

:
:
5

including building project infra tructur

~ve experience With large organizations in

:

:

the following areas

the supplier proposals will result in the
selection ofone or more consult nts who
will best meet the Stat& s requirements For

:

?7?deliverables. work flow processes.

:
:
:

change management control, team

with standard forms and checgists on which

:

.

submit proposals for consideration ~ythe
State The State intends that evaluation of

ease of comparison, suppliers are provided

who will help coomdimte all aspects of the
State’s ye r 2000 compliance project.

evaluation portion, your company m051

This

issues When this contract is in place, CS will
have available the services of a consultant

In order to pass the ininal evaluation portion
of this REP and move to the detailed

This REP will result ~na statewide ontiact

for consulting seNices regarding year 2000

4 1 Experience Required

structure, risk assessment. quality assurance,
time and cost estimates, and status

reporting.

to submit information

:

S
S

1.3 Scope of Contract

:

4,1.2 ~eveloping and implementing

:SS

awareness programs and setting program

State of Utah

-

Year 2000 Consultant continued

objectives

4.1 3 Coordinating an inventory of
applications, hardware, and data analysis
which would identify applications, business
units, and technical environment s affected
bye change
4. I .4. Conducting an impact analysis
4 1 .5 Conducting an interdependency
analysis to insure import and export abilities

of information
4. 1 .6 Developing overall strategy for
change implementation, and managing
detailed configuration control
4 I 7 Developing, defining, implementing.
managing, and coordinating a master plan

4 I .8 Developing a test strategy
4.1.9 Analyzing and making
recommendations for a test methodology

and managing an integrated test
environment

4.1 10 Designing and assisting With the
implementation of a test laboratory
4.1 2 Developing and documenting
technical standards and implementing
guidelines

4 I 13 Researching Year 2000 compliance
of vendors and/or in-house products and
monitoring compliance time lines
4,1 14 Providing customized management

reports as requested
4.1 15 Developing a Request For Proposal
(REP) and setting evaluation criteria for an
REP

5.2 year 2000 Methodology
and Tools Used
Briefly describe your specific experience
with Year 2000 methodology and tools

Include the following information’
5.2.1 Explain the methods and/or tools
which you have used in the assessment,
testing and implementation of a Year 2000
project Include any access you have to
4
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S
S
S
S
S
S
S
S
S
S
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S
S
S
S
S
S
S
S
S
S
S
S

prnven Year 2000 methodology and/or

tools
5

2

I Describe your approach rc correcting

apalications to make them Year 2000
compliant inrlud.nq how source comic
modifications Will occur, methods u~
documentation, testing, quality ussurance
tic

5 23 List any year 2000-reluted toolt with
whiLh you have e.speriencc IncftJcic
platforms, databases, and languages on

which you have usec these

5 2 4 ExoIa~nany snortc’o. rrr’.qs of ‘c~ls
have used, and expiziin how you nvercarne
them

Checklists....
The RFP utilized checklists to
simpIif~ythe proposals,
standardize the
format, and promote a
consistent evaluation of each
suppliers capabilities.
Suppliers responses were
provided by completing 6
checklists contained in
the RFP.

Expected Contract
Deliverables
While the State has not yet determined the
specific deliverables for this contract,

it

anticipates that the Supplier will be required

to meet the following deadlines.
I, Develop proposal outlining testing
strategy prior to October31, I 996
2. Analyze and validate agency budgetary

requirements prior to December 1, 1 996
3. Develop master plan for coordination of

S
S
S
S
S
S
S
S
S
S
S
S
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S
S
S
S
S
S
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S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S

overall project pnor to February I. 1 997

4 Develop RFP for implementation
consultants With contract in place prior to

April 1 1997,
In order to accomplish the above the State
anticipates that the following items Will be
included

1 Awareness program

2 Inventory of applications, hardware and
data analysis
3 Impact analysis

4. lnterdependency analysis
S Change/configuration control strategy
6 M ste Plan
7, Test strategy and methodology

8 Tool analysis
9 Test laboratory design
10 Technical standards and guidelines
11, Database and mechanism to monitor
Year 2000 compliance
12 Customized managementreports
13 Request for Proposal for implementation
consult nts

Additional
information...
This document can be viewed
on Utah’ s Web page
<http: 7/
www.gvnfo.state.ut.us/sitc/
Rfp.htm>
Additional information can be
obtained from:
Clair Christensen
Project Manager
State of Utah
State Office Building,
Room 6000
Salt Lake City, Utah 84114
U.S.A.

Washington State Health Care Authority (WSHCA)
Electronic Document Image Processing System
January23, 1997
Its not surprising then. t~find government
attracted to the idea of using computers to
manage paper do urnenrs. In 1 99e. the
electronic imaging marker was

.‘~

13 billion

business
I . As Sharper Image for Government.
Government Technology, April 1997
<http //wwss’ miovtech net>

In January of this year, Washington State Health Care
Authority (WSHCA) issued a
35-page RFP for a system to
serve its 500,000 members
and handle the existing
153,000 folders containing
approximately 4 million pages.
The Hr;~rren~ru contract ‘v~s vendor
ror the ai.quisitlorl .ii ci turnkey inct.j~larion,
including rerlured harmiwmre, so~rware.and
historical docunenr conversion plan. ot an
aurom,ited. blectrnn:c. L3ccumnont mage
Pro. i”c:.ing Sy’.tem

riagi: q Systemnl md,

Docuri:snc Workflasv M~mr’...,ig~ni~r’t
Sortwnre
HCJ\ budgr’t convrmi~n:slimb siaffing
increases to ac’Corrirnodate ii creased
memoer enrollment, so we musr look iO
current technology ro leverage cur ability to
Continue to moot core business
requirements ‘The l’l~.’\iS interested in the
vendors suggestions for new ways of
handlu’mg documents and Wiil Consider
innovative ideas for increasing efliucocy,
decreasing costs and improving staff
eS’ecrivaness

Here are some of the highlights.
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TECHNICAL PROPOSAL REQUIREMENTS

2 3 Acquisition Options

IMAGiNG SYSTEM

2.4 (Intentionally Omitted)

S 0 Vendor Responsibilities

2.5 REP Coordinator
2 6 Bidders’ Conference

5 1 Technical Data
5.2 Workstations

2.7 Letter of Intent to Bid

S 3 Functional Requirements

2.13 Proposal Evaluation

5.4 General System Support
5.5 Future Capabilities

Section 3

5.6 Vendor Responsibilities

INSTRUCTIONS FOR

S
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PROPOSAL

Section 6

PREPARATION AND SUBMITTAL

COST PROPOSAL REQUIREMENTS

3.1 Proposal Organization and Number

6 1 Minimum Hardware Requirements

of Copies

6.2 Software

3 2 Proposal Format
3.3 Submittal Envelope

6.3 Representation as to Completeness

3.4 Management Proposal

6 5 Taxes

3.5 Technical Proposal

6.6 Delivery and Installation
6.7 Hardware Maintenance

6.4 Documentation

3 6 Cost Proposal
3.7 Supplemental Material
3 8 Proposal Content, Order of Appearance

6.8 Application Development Costs

3 9 Mandatory Requirements
3.10 Scored Requirements

6.10 Conversion Costs

6 9 Training Costs
6.11 Other Costs
6 12 On-Going Costs

.
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4 3 Past and Present Relationships With the HCA

Section 4
MAN,A.GEMENT PROPOSAL REQUIREMENTS

6 I 3 Cost Summarization

4. I Bidder Name and Address

6 I S Vendor Support Charges

4.2 Organization Data

6. 16 Documentation

Section 2, General Bidder
Information, indicated that:

6. 14 Delivery

:
:

a non-vendor owned production environment for a period
of at least 6 months prior to

Bidders must have at least
3 years related experience.
S

Proposed Hardware, software, or services must have
been available and installed in

the date of the proposal response
•
S

:
S

~ The time between issuing
the RFP and signing the
contract would be 10 weeks.
5

Washington State Health Care Authority continued
• Proposals shall be based on
the material contained mt he
RFP. The bidder is instructed
to disregard any previous
draft material it may have
received and any oral representations.
• Protest Procedures were
contained in the Appendix
• Proposer shall warrant that
personnel represented as
integral to the performance of
tasks in their proposal will
remain assigned to the HCA
account.
~ Bidders must warrant that
the software includes, at no
additional cost to the HCA,
design and performance such
that the HCA will not experience date-related interruptions to its business function
prior to, during or after the
calendar year 2000.
This section also contained an
overview and a detailed
description of the evaluation
process. The overview follows:
2.8 PROPOSAL EVALUAT ION

The M.in,igement, Techn:cal, and Cost
proposals will be cvaiua~easeparately Toe
evil’ ‘a:ic,n w:ll he performed by toe RFt~
Coordinator and three evaluation
committees comprised of state staff’
Selection Committee for review of
Management Proposals. Technical
Committee for review of Technical

Proposals; and REP Financial Committee for
review of Cost Proposals. HCA evaluation
6
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tommitmees may contact a bidcer for
clarificatim’n or any portrcn of tr.c bidclc, ‘s
proposal
The irmitki cud ‘atiun of eacrm propos..’i l’ e.
Management, Technical arid Cot:) will
progress intie,oendent!y of each other The
pint distribution for ev3ljOtion scoring is as
innicared below

Management Pr oposal

250 points

Technical rroposai

500 ~Oifli5

Cost Proposal

200 p0; ott

~Amaximum of four vendors with Ihe
highest combined po:nts totals from th~
Management, Technical and Cost proposal
will be considered semni-uinalists and
scheduled to make an oral presentation
Oral Presentation

200 points

(A maximum of two vendors with the
hignest combined point totab form the
management, Technical, Cost Proposal. and
Oral presentation will be considered f;nalists
and scheduled for a customer ste visIt)
Customer Sac Visit

200 points

Total

.350 pOints

Section 2.9.8 described their
approach to contracts that
the supplier nmst agree to
accept H CA’s standard Terms
and Conditions except for
those terms which the supplier identified in its proposal.
—

2 9 13

CONTRACTUAL REQUIREMENTS

To be responsive, bidders must ind:cate a
willingness to enter into a contract subject
to the terrrls and conditions nt he Ca. crest
Terms and Conditions, Appendix E. by
signing the Statement of Assur.’nces and
including it in the;r proposal A~spent~r
.ireas of dispute with these terms arid
monditions roust be identified nt he bdder
proposal to the RIP and may. a: the sole
d~scretionof the State. be grounds for
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dicqualf’ ~itO’mfr

0

rurther ~ansderation i,’

toe aw~nJaf ‘n’s cr0 mat
I

mo event a toe b,cde’ to submit its us n

s andard cantrac. ‘e ns ad: c,00itiorms nsa
respor se to this RF

Section 5 describes the technical requirements fi.ir the
imaging system. It deals with
vendor responsibilities and
user requirements. Here is a
summary of Section 5.

Overview
This section first outlines the
specific supporting tasks and
activities which must be
performed by the selected
vendor. Vendors must identi1~y
any restriction on concurrent
use of proposed hardware and
software. This section then
describes the HCA specifications for the new application,
in terms of mandatory requirements as well as important key user specifications of
particular interest to HCA
users. All specifications listed
are considered critical to HCA
business.
5.0
Vendor Responsibili-

5.0.1

ties were described in
detail under 10 subheadings:
Detailed Workplan

5.0.2

and Schedule
On-Site Presence by

5.0.3
5.0.4

the Vendor
Status Reporting
HCA Installation

5.0.5

detailed requirements
development phase
Conversion of historical data (records)

5.0.6

Installation of hard-

5.0.7
5.0.8

ware and software
User training
Implementation

5.0.9
5.0.10

Documentation
Systems testing

5 1 Technical Data
Requirec Appl~cat;on
The HCA is requesting an appiication that
will meet [he mandrrory requirements find
key user specifications outline below The
cidder is asked to respond regarding the
proposed ap~~lication
s ability to meet the
needs within each ‘.tatemermt When
necessary for clarity, rhe bidder must includa
additional explanations or attachments
The follownog system assumptions should
be considered in your responses

• 100 workstations may access the system

S
S
S
S
S

electronic records management expertise
and therefore intends to acquire and install
an imaging system based upon the vendor

S

S

responses to the requirements and 1-ICA

S

confidence mt he ability of the vendor to

S
S
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assist mt he transition from paper to
electronic based records management as
demonstrated by these responses.

Appendix A contained the
feasibility study for this work:
Records Management Improvement Feasibility Study, Sept.
1996. While reproduction of
this feasibility study is beyond
the scope of this newsletter,
its Table of Contents provides
much information about the
work done and the issues
considered:

application

3,800 document pages will be scanned
daily
• Source documents will be multi size nod

Section 5.2 deals with
workstations.
Section 5.3 is worth 50% of
the Technical Proposal Score
and deals with functional
requirements. It emphasizes
the key role of the supplier as
expert.

No more cheques for small amounts
No more invoices
We now accept Visa as payment for our
publications. Simply indicate your
card number and expiry date on the order
form.

:

II. Objective of Feasibility Study

image processing system

S
S

Ill. Background and Current Records

C Components of preferred solution

•

Management System

0 Qualitative benefits

~

~

:
:
:

multi color
• 460 images will be retrieved daily

WE NOW TAKE VISA

B. Preferred solution - electronic document

-

current business environment

S

will need to be stored
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I. Executive Summary

S

4.4 million pages ofimaged documents

S

to achieve preferred solution

But may require upgraded monitors

will be sufficent to support the

More Information
Robert Owen,
RFP Coordinator
Health Care Authority
P.O. Box 42691
Olympia, WA U.S.A.
98504-269 1
Phone: (360) 923-2791
Fax: (360) 923-2611

Table of Contents

•Exist~ngagency workstations will he used

• Lxistinq local area network infrastructure
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S

E Summary of analysis of preferred electronic

-

descriptions of major records systems

document image processing system

-

overview of current records management

VI. comparison of Costs - Current Paper Base

system

Records Management System to Proposed

-

volumes

Image Processing System

-

cost of current paper based records

-

operating costs

-

hardware. software and conversion costs

-

break even, pay back period

S

management system

•

-

summary of analysis of remaining with current

S
S
S
S

system

VII lmplementatmon Plan and Conversion for

IV Major Alternatives Considered

Image Processing System

~

-

:
:
:
:
:
S
S

Continue current paper-based document

Conformity With Agency Strategic

environment

Information Technology Plan

-micrographics (microfiche/microfilm)

IX. Organizational Impacts

-electronic document image processing system

X. Impacts- Identification of Entities That Will

-

matrix comparison of major alternative records

be Impacted by Proposed Project

management systems

Xl Project Management and Organization for

V

Implementation of recommended solution

Preferred Solution

A. Characteristics of, and functional requirements
S
S
S
S

VIII

XII Risks
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Procurement Reform in Massachusetts
Introduction
As part of a major procurement reform process, this
State has implemented new
ways of acquiring goods and
services. Much of their work is
based on experiences related
to the use of more traditional
competitive procurement
methods. Much of their work
can be applied to any organization’s RFP processes.
This article contains some
extracts from Procurement
Policies and Procedures Handbook. The full document,
about 200 pages, is available
on the Web at
<http: / /www. state .ma.us/
osd/pharid/index.htm>. All of
the material below is from this
document.
“This brief report highlights
four topics. First, the specific
goals they have established
for every procurement effort:
second, the minimum steps to
be taken in any procurement:
third, the minimum information to be included in an RFR,
their solicitation document:
and, finally, some drafting
tips. These tips can be applied
directly to an RFP process.

RFR Goals
The RFR is a new term and
concept for competitive procurements. A Request for
Response (RFR) is the mechanism used to communicate
8
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Contract performance specifications to potential Bidders.
RFRs may also be referred to
as a “solicitation”, The bids,
quotes, Responses or other
submissions from Bidders, in
whatever format they are
submitted, are all characterized as “Responses”.
A Procurement will be considered in the best interests, or
the “best value” when it:
• supports the achievement of
required performance outcomes;
• generates the best quality
and economic value;
• is performed timely;
• minimizes the burden on
administrative resources;
• expedites simple or routine
purchases;
• allows flexibility in developing alternative procurement
and business relationships;
• encourages competition,
encourages the continuing
participation of quality
Vendors; and
• supports Commonwealth
and Department procurement planning and implementation.
The overall goal of the competitive procurement process
is to satisfy the “customer”
which is the user-Department,
or other governmental entity,
and ultimately the public
which receives the direct and
indirect benefits of the acquired Commodity or Service
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•

Minimum Steps in a
procurement
Through procurement reform,
Departments now have a
significant amount of discretion in building arid implementing their own procurements. In an effort to establish consistent procurement
process standards, minimum
steps have been developed to
assist Departments during a
procurement process.
These minimum steps easily
apply to both simple or complicated procurements and
expand or contract in size and
complexity depending on the
needs of the procurement.

Minimum Steps for the
RFR Process:
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• Designate a Procurement
Team Leader and Procurement Management Team
• Establish a Procurement
File
• Draft Request For Response
(RFR)
• Draft Evaluation Criteria for
Selecting a Bidder(s)
• Distribution of RFR to
Potential Qualified Bidders
• Keep a Bidders List
• Record Receipt of Responses
• Evaluate Responses
• Notify Selected Bidders for
Negotiation and losing
Bidders

Minimum RFR
Information
The following list identifies the
minimum information that
should be included in an RFR.
The RFR contents may be
completed on one paragraph,
one page, ten pages or fifty,
depending on the complexity
of the procurement.
• Description or Purpose of
Procurement
• Identify Acquisition Method
(Outright Purchase, LeasePurchase, Lease, Rental, Fee
for Service, License or Other)
• Single or Multiple Contractors Required
• Single or Multiple Department Users
• Anticipated Duration of
Contract Including Renewal
Options
• Anticipated Expenditures,
Funding or Compensation
• Contract and Performance
Specifications
• Instructions for Submission
of Responses
• Deadline for Responses or
Procurement Calendar
• RFR Attachments
The RFR is the heart of every
procurement process. Regardless of how well every other
element of the procurement
process flows, a weak or
limited RFR may prevent a
Procuring Department from
achieving its procurement
goals. Therefore, this section
has been designed to assist a
Procuring Department draft-
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ing an RFR to accomplish the
Department’s procurement
goals...
The RFR is the place to include all information concerning a procurement. “It’s in
there,” should be the answer
to questions raised about a
procurement. An RFR that is
complete and detailed will not
be successfully challenged by
a Bidder who complains about
being uninformed.
There are a variety of current
methods of competitive procurement designed for different procurement approaches.
Several of these methods are
commonly referred to as Good
Business Practices, Request
for Proposals (RFPs), Request
for Quotes or Qualifications
(RFQs) and Invitation for Bids
(IFBs). The RFR concept
enables a Department to “mix
arid match” elements from
these methods of procurements and other new procurement approaches. Instead of
being limited to the attributes
of one method of procurement, a Procuring Department
is now able to build the procurement to suit its particular
needs.
RFRs are drafted by a Procuring Department to fit a particular procurement based
upon the complexity and total
value of a Contract. The
length and complexity of an
RFR will be determined as
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appropriate, efficient and cost
effective for the type of procurement. An RFR may be a
paragraph, a page or multiple
pages, depending on the
procurement.

Request for Response
(RFR) Basic Drafting
Tips
The five main Drafting tips
that Departments should
remember when drafting an
RFR are as follows:
RFR Drafting Tip #1
• Provide the Same Information and Opportunity to All
Bidders
The whole purpose of a competitive procurement is to
provide the same information
and opportunity to all Bidders. This establishes a “level
playing field”, and enables
Bidders to submit Responses
based upon the same information. This also enables the
Procurement Management
Team to evaluate Bidders
fairly, based upon the same
criteria.
Procurements may be challenged if the same infonnation
and opportunity is not provided during the procurement
process or during the Contract period. If a Bidder gets
additional information that is
unavailable to others, this
provides an unfair advantage,
especially if this Bidder is
ultimately awarded a Contract.

9

Procurement Reform in Massachusetts continued
Substantial changes to a
Contract during performance,
either through an increase in
the maximum obligation, an
increase in the scope of the
Contract or other additions
which were not identified as
part of the original RFR may
be viewed as providing an
unfair opportunity to the
current Contractor.
This does not mean that a
Procuring Department can not
make changes or adjustments
during Contract performance.
What this means is that a
Procuring Department should
provide all Bidders with notice
in the RFR that changes and
adjustments to the scope of
the Contract may occur during performance. The Department should try to identify the
types of changes and adjustments that the Department
will want to make.
RF’R Drafting Tip #2
• Develop a Comprehensive
RFR Scope
• Don’t Limit Your Vision and
PlanAhead
The Scope of an RFR is one of
the most important items that
a Procuring Department
should consider when drafting
a solicitation. An RFR is the
mechanism for providing
Bidders with a complete and
detailed description of the
Services required and the
Commodities to be delivered or
provided to or on behalf of a
10
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Department. Historically,
Service contracts were restricted to a maximum of
three years. 801 CMR 21.00
does not impose time restrictions on contract duration
making it important to plan
your RFR carefully.
Care should be taken to
include as much information
as possible to clearly identify
the range of required performance, including any planned,
possible or potential future
activities, related additional
Commodities or Services or
natural extensions of the
Contract that might be added
to the Contract at a later date.
A Procuring Department will
be able to take advantage of
any of the items or Services
identified in the RFR without
having to conduct a separate
competitive procurement. If an
RFR is drafted narrowly and a
Department requires Commodities or Services which
were not part of the original
RFR, these will probably be
considered outside the scope
of the RFR” and will require a
separate RFR.
“

The extra effort to identify
potential future activities or
needs, and to include the
ability to adjust performance
to meet changing performance
needs, will be extremely
rewarding when the Commodity or Service needs of a Department change during the
Contract period.
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Unless flexibility and potential
growth are built into the RFR
to reflect the potential changing needs of the Commonwealth or Department, a
Department may be shackled
by the limitations of the RFR.
Defining the scope of an RFR,
or the scope of Contract
performance, is extremely
important because it becomes
the basis upon which Bidders
submit Responses. Some
Departments fear publicizing
or “giving away” too much
information about their internal operations, activities and
goals either in an RFR or a
Contract. This fear may result
in RFRs which are ambiguous
and misleading, and which
will not attract the volume of
quality Bidders necessary to
stimulate competitive Responses that provide the “best
value”.
The more detailed the description of performance
specifications, the less chance
there will be confusion or
disagreement about what
performance is expected from
the Contractor. Detailed
doesn’t mean restricted.
“Planning Ahead” is an essential component to consider
when drafting an RFR. Procuring Departments are
encouraged to include language in the RFR which
specifically addresses possible
or potential extensions of the
Contract, including specific
Contract terms, duties and
responsibilities and prices.

In the event the Department
needs or desires any of these
additional Commodities or
Services, the Contract terms
will already have been negotiated, and the Department will
only be required to execute a
Contract amendment to reflect
the additional
Services and Commodities
required. This effectively
reduces potential delays or a
lapse in Services that would
result from having to complete
a new competitive procurement.
RFR Drafting Tip #3
• RFR Drafting Formula
• Cover All the Bases
One possible formula to assist
in drafting complete RFRs is:
W5 + H = Who, What, Why,
Where, When + I-low

“Who” will be providing Contract performance (key personnel, subcontractors, Contract Managers, and who from
the Department will be involved with the procurement
and Contract performance);
“What” are the specific Commodities and Services needed,
currently (specifications and
details of performance, including any potential ancillary or
related potential or future
performance requirements);
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“Why” are the Commodities or
Services required (Department
goals, purpose of procurement);
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“Where” will the Commodities
or Services be required or
performed (at the Contractor’s
site or at the Department’s
chosen locations);
“When” are the Commodities
or Services required (anticipated Contract duration: one
time purchase, several
months, one fiscal year, asneeded; Flours of performance: normal working hours,
weekends and holidays etc.;
performance or delivery deadlines or thresholds.);
“How” will Contract be performed (what are the Department’s performance expectations, how will performance
be evaluated?),
RFR Drafting Tip #4
• Define Important Terms to
Meet Your Needs
Procuring Departments
should include definitions of
commonly used terms in the
RFR to ensure that Bidders
have a clear understanding of
the RFR terms and conditions. Departments may also
want to include any statutory
or regulatory definitions or
citations that the. Department
and Contractor will be required to follow.
It is important to include
definitions and to explain the
meaning of terms intended to
the Bidders when using
certain terms or courts will
generally follow the rule set
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forth in Restatement, Contracts 2d (Tent Draft) _228 (3)
(1973). This means that unless the Procurement Management Team defines the term a
court will interpret it according to its generally prevailing
meaning. Technical terms and
terms of art will be interpreted
based upon industry standards. Therefore, if the Department’s understanding of a
term is different from that
normal usage of the term, or
the industry standard, the
Departments definition must
be provided in the RFR.
RFR Drafting Tip #5
• Be Clear and Concise in
Your Drafting
“Less is NOT more” in Contract procurements. The
investment of additional time
and effort to present “the big
picture” of the Procuring
Department’s overall plan to
potential Bidders, and carefully documenting the
progress and justifications for
procurement decisions will
produce more realistic and
cost effective Responses and
will reduce the likelihood that
the RFR will come under
attack. RFR language should
be specific, clear, and detailed
so that a reasonable person,
with no experience with the
RFR or the Contract, will be
able to understand what the
terms mean, without outside
information or explanation.
Bidders determine the potential risks involved in a Con11

Procurement Reform in Massachusetts continued
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tract by evaluating the
specificity and detail of the
description of the Commodities and Services which are
required.
bidders may consider ambiguous RFRs as posing a greater
risk to them as a Bidder.
Therefore, the Contract price
may be more a reflection of
the relative willingness of a
Bidder to assume the risk of
performance, rather than the
actual cost of performance in
responding to an unclear RFR.
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Procuring Departments should
try not to leave the “details” of
performance those that are
known to the Department at
the time of the procurement,
to be resolved during Contract
negotiation or during the
period of the Contract. “If you
know it, put it in there.”
Oftentimes, these “details”
may substantially change the
expectations of the Contractor
and will require unanticipated
,

and protracted negotiations.
This not only delays Contract
execution but ultimately

delays Contract performance
and may involve higher Contract costs,
In some cases, the certainty or
details of such performance
are not known or available to
a PMT. In these instances an
RFR must include a specific
outline of the anticipated
goals or outcomes to be accomplished by the procurement (solution-based RFR)
and the evaluation criteria
established must remain
objective.”

Nightmares!!!

No.2

Many, many years ago, a Director had an RFP for an urgent IT project. Near the end of the evaluation process he
confidentially told each of the finalists that they had thejob. He did this so they would all have staff available to start the
project as soon as the award was announced.
One of the finalists moved staff from Toronto to Ottawa on the strength of the confidential information, so they could
start immediately. This firm did not get the work and the staff learned a difficult lesson about the ethics of procurement
and the need for reform.
————
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Our latest reference book
Handling Supplier Complaints and Protests:
A Survival Guide for Local and State Officials
This article contains an extract from Chapter 1

Issue #18
Announcing Our Latest Reference Book
Handling Supplier Complaints and Protests:
A Survival Guide for Local and State Officials

Buying Smart: State Procurement
Saves Millions
In Sept. 1996, the National Association of State
Purchasing Officials and the National
Association of State Information Resource
Executives released its report dealing with
reform of the procurement process for
information technology. This report describes
the leading efforts at procurement reform and
how some states have put these best practices
into action.

In August, Government Technolo~rPress in Sacramento is releasing
our latest reference book. This publication describes:
• How to make sure your procurement procedures are visibly fair.
• How to make sure your competence and objectivity are never
questioned.
*

Government Contracting In Canada

How to prevent nearly all supplier complaints and protests.
How to become a partner with suppliers.

• How to handle protests effectively without publicity.
• How to avoid any violations of applicable laws.
-

In March. the Report of the Standing
Committee on Government Operations dealing
with Govemment Contracting was tabled in the
House of Commons. This report dealt with “a
study of the government contracting process.
procedures and systems, including the openbidding system.”

The section dealing with protest law is based on American laws and is
not applicable in Canada.
There is a world of difference in Canada and the U.S. In most U.S.

What About “Sole Source”
Procurements?

states there is a statutory basis for protests. State law typically describes how and why and when protests can occur and the effect of a

The State of Massachusetts has reviewed the
role of sole source procurements and published
an excellent, easy-to-read, concise discussion.
Many organizations would improve their
relations with the supplier community by
adopting the philosophy expressed in their
document.

protest can he dramatic. In California, for example, once a protest is

Great Web sites for purchasing
executivest
A brief description of valuable web sites.

made, the procurement is halted until the protest is resolved, often a
year or more later. In Canada, there are few provincial laws dealing
with protests but the courts, through their rulings, have defined a set
of rights and duties related to the RFP process.
We are planning to release an expanded edition dealing with NAFTA
and Canadian law later in 1997.

The !?FP Report is

published by

Michael Amer Consulting, a division of

Michael Asner Holdings, 5951-237 A
Street, Langley. B.C. V2Z 1A6, Canada.
Phone / Fax /604) 530-7881
ISSN 11 92-392X

F Inted in canada.
Copyright CC 1997 MichaelAsner
Consulting. All rights including
translation into other languages,
reserved by the publishers. No part of
this publication may be reproduced in
any form, by microfilm, xerography,
or otherwise, or incorporated in any
information retrieval systems without
the written permission of the copyright owner.

RFPs and the law of contracts
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Our latest reference book
Handling Supplier Complaints and Protests:
A Survival Guide for Local and State Officials
In July, Government Technology Press in Sacramento is
releasing the newest addition
to our reference books. This
publication describes:
• How to make sure your
procurement procedures are
visibly fair.
• How to make sure your
competence and objectivity
are never questioned.
• How to prevent nearly all
supplier complaints and
protests.
How to become a partner
with suppliers.
• How to handle protests
effectively without publicity.
• How to avoid any violations
of applicable laws.
*

-

.

The process of issuing an RFP and
receiving proposals does, by design or
inadvertently, establish contractual
rights and obligations. Each RFP and
the associated process should be
reviewed by your lawyer or legal
department prior to issuing the RFP.
The examples and sample RFPs used
throughout this text have been used
in many different jurisdictions in the
past. The author makes no claim
about the appropriateness, correctness, or legal consequences of these
examples or sample RFPs. Competent
legal advice should be obtained to
review your Request For Proposal and
the associated process.
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Our internet address is:
asner@cornpuserve.cOm
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(Canadian subscribers should
note that this book deals only
with American laws. We are
planning to release an expanded edition dealing with
NAFTA and Canadian law in
September. In the U.S., protests are governed by statutes
and court rulings. In Canada,
there are few statutes dealing
with protests but a large body
of court rulings and direction.)
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free. (We must use “almost”
since there is no way to guarantee that a supplier will not
lodge a protest; nor that the
protest will be defeated.)
This is not a simple task. Nor
is it a ‘quick fix’. To accomplish these goals requires
leadership, much effort, diligence, and desire expended
over a number of years. The
work must be directed both at
the procurement process and
its legal framework.
This book is intended to assist
those executives and elected
officials in state and local
governments who want to
create a professional environment for procurement, to
foster good relations with the
supplier community, to
promote fair and open competition, and to receive “best
value” for their expenditures. It
is the first step on the road to
a protest-free procurement.
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Planning is everything.
Most protests can be prevented! And, for those that
can’t be prevented, most can
be defeated. Careful planning
and much work can make your
organization almost protest-
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Our latest reference book continued
tion) is often challenged. In
many jurisdictions, this
method can only be used after
a senior officer has accepted a
written justification describing
the requirement and the
r~archfor suppliers. The lack
of competition is a red flag for
suppliers who have been
unable to win in competitive
situations. There are three
obvious sources of protest
related to this method. First,
suppliers claim that they can
provide the same goods and
services as the company given
the sole source award. Second,
suppliers attack the written
justification for sole sourcing
as inadequate, failing to establish that there was only one
supplier of this service. Some
jurisdictions only permit sole
sourcing for specific reasons
and suppliers can claim that
the reason for sole sourcing is
not one of the reasons established in the regulations. Most
organizations require a formal
justification of awarding a
contact without any competition. However, suppliers are
always suspicious of contracts
that are given to companies
without any competition. They
suspect that the company has
some special arrangements
with the purchasing organization, They think that the
company is somehow favored.

U

a

S
S
S
S
S

a
S
S
S
S
S

a

S
U
S
S
S
S
S
S
S

a
S
S
S
S
S
S
S

a
S
S
S
S
S

a
S
S
S
S
S
S

a
S
S
S
S
S
S
S

a
a
a
S
S
S
S

a
a
S
S
S

aS
•
S
S
S
S

a
S
5
S
S
S

a

Emergency procurements

required to respond to an
unanticipated situation can be
challenged. Some of the
4
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reasons are similar to those for
sole sourcing: There was no
real emergency as defined in
the regulations. Or a supplier
may claim that the state obtained much more than was
required to deal with the
emergency. Many organizations
have very specific rules related
to emergency procurements.
Suppliers often review these
awards and challenge their
legitimacy.
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Competitive Sealed Proposals
(the use of a Request For
Proposal process) is the most
complex form of procurement.
Organizations can spend
hundreds of thousands of
dollars preparing a response to
a Request For Proposals (RFP).
The selection process employs
evaluation criteria that are
based on judgements about the
supplier and its proposed
solution. There are always
more losers than winners and
some of the losers will feel
aggrieved. They may believe
that the requirements were too
vague, that the time to complete the proposal too short,
that the selection process was
arbitrary, or, even worse, that
the winner was selected before
the RFP was issued. They may
believe that the incumbent was
favoured by “insider information”. They may also believe
that some of the evaluators
were biased and discounted
their proposal. There are
documented cases of individuabs inviting a supplier to pre-

pare a proposal knowing full
well that they would not, in any
circumstances, award that
supplier the contract. While
these cases are rare, suppliers
do develop suspicions about
the environment within the
purchasing organization and
whether it is truly “fair and
open competition”.
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Here is a list compiled by the
Government Finance Officers
Association in response to the
question of how can pro curement activities be subject to
abuse.
Examples ofabuse cy government
emolovees or ofttiais litsiuce

a

persons external to the proress
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requirements,
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deny: ng one or more verdors the
opportunity to bC or propose.
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rcrr’cving cot npanie: from

the b:dders list

arthout iust cause,
requming unnecessa’ lv h’qn bondng.
r’ckirig inforrnct’on :,vri~lablrto son’e but
not Ii vi-ndnrs. or
giv’:g unfavored vendors Ina~urcmeCr
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Putting out the fire
Like all politically imposed
administrative processes,
source selection and the associated protest process represent an attempt to reconcile
competing goals of the
stakeholders. The Procurement
Officer wants to obtain goods
and services quickly and in a
fair and open manner. The
suppliers (except the incumbent) want to compete on an
equal footing with each other.
In some jurisdictions the
process favors suppliers; in
others, the Procurement Officer, the organization itself, or
the Project Manager. In several
states, those with many different laws affecting procurement,
each with its own definitions
and sometimes overlapping
terms, the protest process (as
well as the procurement process) favors no one and frustrates all the stakeholders.
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What are the requirements for
a strategy to deal with supplier
protests? Can you prevent
supplier complaints? How
should protests be handled?
What should you instruct
procurement staff to do? In
considering these questions,
we identified four major requirements.
(i) The competition must be
fair and open, and therefore
easily defended. Your fundamental approach must be
based on accepted public
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policy. Your procedures must
be followed by staff.

a

a
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(ii) Your policies and procedures should include features
designed to promote excellence
and thereby discourage supplier protests.
(iii) There should be an effective dispute resolution mechanism, one which inspires
supplier confidence and keeps
these issues out of the courts.
Suppliers should be encouraged to resolve the issue informally before filing a protest.
(iv) Your procurement processes and practices must be
up-to-date in the legal sense.
They must reflect not only all
the applicable federal and state
laws but the current rulings of
the courts.
These four elements are required to keep control over the
protest process and to ensure
that protests are rare. Each of
these elements is a critical
success factor which requires
time, energy, and resources to
be expended by the organization, not simply over short
term, but on an on-going, yearto-year basis. Here is a thumbnail sketch of each of these
elements. Later in this book,
each of these elements is
expanded into a separate
chapter.
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1. Start with a solid foundation: Promote fair and open
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competition.
The first requirement is to
ensure that supplier protests
evaporate once the facts are
known. That is, your entire
RFP process must be publicly
defensible. If the process and
your specific actions can
survive close public scrutiny,
then your decisions will be
upheld.
Your policy must provide for a
fair and open competition.
Your specific actions must be
easily defended.
2. Go the extra mile:
Promote excellence.
The minimum requirements
related to supplier protests are
to ensure that the process is
fair and easily defended, and to
provide a dispute resolution
mechanism. But can more be
done? Can you, through your
actions and policy, and by
building-in quality, actively
discourage suppliers from
protesting your decisions?
Some organizations have taken
a pro-active approach to ensure that there are few protests. These organizations
provide the supplier community with training and education about their policies and
processes. They offer workshops on the RFP process; they
publish their policies, and they
develop handbooks on How To
Submit a Proposal. Others hire
5

Our latest reference book
an RFP or legal expert to
ensure that high-visibility RFPs
are properly executed. Some
organizations provide losing
suppliers with extensive
debriefings. Others, release
,.heir RFPs in draft form to
obtain supplier acceptance of
the RFP prior to the competition itself.
Your policy should encourage
constant review of your practices and continuous improvement. You should adopt practices designed to convince
suppliers of the fairness of the
process and, thereby, deter
them from a public protest.
3. When best efforts fail:
Handle protests more
effectively.
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Even when a protest has no
basis in fact, it can still cause
a lot of damage by delaying the
procurement contract. The
suppliers can aggressively
challenge all aspects of a
decision the requirements,
the process, the competence of
the staff, the analysis performed, the criteria and the
weights. It is always better that
this be done through an internal process, rather than in
public. Hence, the third requirement of any policy is to
promote the quiet resolution of
disputes before they become
public issues. Is there a way in
which protests can be handled
without making them public
events? Can you avoid the
-
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continued

questions by the politicians
and the articles in the newspapers? Can you keep the protests out of court?
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Your policy should provide for
an effective dispute resolution
mechanism. In recent years,
the federal government and
some of the states have initiated procurement reform
which has included streamlined dispute resolution strategies and the introduction of
other techniques such as thirdparty mediation.
4. Your best defense:
Know the law.
All of your documents, your
policies, procedures, contracts,
and forms must accurately
reflect all the applicable laws
and, more importantly, recent
court cases. This may require
additional training of staff, or a
legal audit of your procurement
practices, policies, and contracts.
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Suppliers are sophisticated
and very aggressive when
millions of dollars are involved.
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Complex RFP5, especially
those involving outsourcing or
information technology, often
require a lawyer as a member
of the procurement team. The
planning of the process and
design of the RFP document
can significantly effect the
potential for protests. Legal
advice may be needed to structure the Best And Final Offers
process or to structure the
process for negotiating contract
terms and conditions.
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The typical supplier responding to a Request For Proposals
for information technology
services knows that your
organization is required to
conduct a fair and open competition. They supplier knows
that you have in-house background papers, feasibility
studies, cost estimates. The
supplier also knows that your
evaluation process must be
objective and defined prior to
receiving the proposals. The
supplier is aware of the Access
to Information laws in your
state. The supplier is also
aware of its right to challenge
the award with a protest if it
believes that any aspect of the
process was deficient. The
supplier knows that the procurement officer can be made
to justify the award in writing.
And finally, the supplier is
aware that even if your agency
dismisses the protest, the
matter need not be dropped.
The supplier can still take the
matter into court and have a
judge review the facts and
assess the merits of the protest.
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More Information

The booklet aleC is An Elected Official~
Guide to PROCUREMENT by Patricia C
Watt, Government Finance Officers
,~ssociation,1995, 7 1 peges Their web site

is <httpi/ws~wfinancenet gov/gfoa,htm>

Buying Smart: State Procurement Saves Millions
a

In Sept. 1996, the National
Association of State Purchasing
Officials and the National
Association of State Information Resource Executives
released its report dealing with
reform of the procurement
process for information
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technology. This report describes the leading efforts at
procurement reform and how
some states have put these
best practices into action.
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On of the most interesting
sections of this report deals
with the leading efforts, the
best practices, to remedy five
major problems in procurement. Here are the five problems which they address:
1. Simplifying the Procurement
of Commodity Items and
Services
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recent years. The prices for
PCS, for example, are extremely competitive and continue to drop because of market pressures. At the same
time, their performance also
has improved significantly. Yet
many state governments are
unable to benefit from the
values and savings brought on
by the marketplace because
their procurement system
processes all computer purchases the same way: through
competitive bids based on
elaborate specifications and
equally elaborate responses by
vendors. By the time the pro Cess is completed, government
agencies end up with commodity hardware and software that
costs significantly more than it
would down at the local computer store.
2. Building An Infrastructure

for Electronic Commerce
PROBLEM:
State governments rely on
manual systems to identify
products for procurement,
advertise contracts open for
bid and to process purchase
orders and invoices. The
system is time consuming,
costly and fraught with error.
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3. Procuring Information
Technology Based On Best
Value

S

PROBLEM:
Certain types of computer
hardware and software have
become commodity products in
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PROBLEM:

a

Your government’s pro cure-

a

ment system is driven by the
need to be as objective as
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a

possible when deciding which
vendor wins a contract. To
maximize that objectivity, cost
is given extraordinary weight in
the selection process. When
you award a contract based on
the lowest bid, too often you
end up with a product that is
low in quality, high in risk and
fails to meet the needs of the
agency. This issue is especially
important regarding the
procurement of information
technology. As your state
increases its reliance on computers and telecommunications, it is critical that information systems are built with
quality, are reliable and supported by reputable vendors.
Awarding technology contracts
based on low-bid can turn into
a high-stakes gamble for developing computer systems that
are completed on time and are
reliable.
4. Developing Beneficial Partnerships With Vendors
PROBLEM:
State governments avoid
strategic alliances with vendors
to discourage the perception of
favouritism. This is evident in
the many state laws that impose short time limits on a
contract between a state and a
vendor. These efforts at objectivity and neutrality serve their
purpose for procurements of
traditional goods and services,
but have not worked well with
procurements of complex
technology. Computer technology vendors, with their experi7

Buying Smart: State Procurement Saves Millions continued
ence and expertise, are dependable sources of highquality, technical and managerial assistance; yet few states
can take advantage of these
resources because of contract
term limitations. This leaves
states in the predicament of
attempting to procure technology for mission-critical systems
without the benefit of a strategic partnership to share risk
and add value to the procurement, beyond the initial specifications.
Traditional relationships with
vendors under contract often
veer towards trouble because
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of the existing procurement
process. Government often
ends up bearing the financial
risk of the project and paying
the contractor’s costs for
change orders. Protests, hearings and delays can ensue,
resulting in a system that costs
more than estimated, has fewer
benefits and uses out-of-date
technology.
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5. Solving Problems With
Solicitations
PROBLEM:
Too often, agencies issue
solicitations for bids that
include detailed specifications
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This is a good news/bad news
story.
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First, the background. In
March, the Report of the
Standing Committee on Government Operations dealing
with Government Contracting
was tabled in the House of
Commons. This report dealt
with “a study of the government
contracting process, procedures and systems, including
the open-bidding system.”
While there is much bad news
in this report, it’s old bad
news. Yet another confirmation
that existing policies for fair
and open competition were not
working well and that solesourcing is being abused. The
good news is that the recom8 mendation that the Open
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Now the details. Here is the
Summary of the Committee’s
conclusions and their recommendations.
SUMMARY OF MAJOR
CONCLUSIONS
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the NLa,SPRO cnd the N~,SiREcan he found
at ~http://w~vw.naspo org/reform!
huyinosmart htm/htrnl> The report is
ccpyright Sept 1 99~and is reproduced

with permission
Information abour N1~iSPOcan be found at
~i’ittpJ/wss.w.naspoerg> Information
about NASIRE can be found at <http.//

w~swnesi”e.com>.
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policies, procedures and
practices over the last two
years through our Committee’s
action and greater public
awareness. However, there is
much more to be done as
reflected in the conclusions
that follow.
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2. The Treasury Board is not

S
S

enforcing its policies, directives
and guidelines for the approval
and execution of contracts by
departments, agencies and
Crown corporations that fall
within its jurisdiction.
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1. Much progress has been
achieved by the Government in
improving its contracting

This report produced by a joint task force of

S
S

a

Bidding Service “be completely
revised” will be implemented
this summer when OBS becomes a new Web-based service known as MERX which is
being provided by Cebra, a
Bank of Montreal company.
The next issue of The RFP
Report will describe the key
features of the Merx system
which can be found at <http://
www.merx.cebra.com>.

More Information

a

Government Contracting in Canada
S

for the final product. This
works fine for simple commodities, but not for complex
computer systems, where more
than one solution to the problem may exist.
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3. There is a general lack of
public awareness of the federal
government’s contracting
process in many sectors of the
Canadian economy, including
the small and medium-sized
enterprises (SME’s) as well as
a general lack of understanding
of how to access it.

S

4. The Open-Bidding System
(OBS) does not serve adequately the needs of both the
private and public sectors; for
many firms, there are difficulties of access, cost, transparency and fairness; for many
government departments
and agencies, it is more economic and efficient to select
bidders, on a competitive basis
from their respective specialized source list of contractors
and suppliers.
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source contracts by departments and agencies, thereby
reducing competition in the
private sector for government
business.
6. There is an increasing use of
contract amendments in most
government departments and
agencies which has led to
unnecessary cost overruns.
7. The Government does not
have an adequate database for
government contracting that
can serve both the public
service management needs and
Parliament.
8. The annual reporting by
Treasury Board Secretariat
(TBS) of contracting activity in
government departments is
inadequate and not timely for
parliamentary review.
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SUMMARY OF
RECOMMENDATIONS
1. The Standing Committee on
Government Operations recom-

tive contracts be reduced from
$30,000 to $25,000. (Now
implemented.)

S
S
S

(C) it should be mandatory
that all such contacts over
$25,000 be open to competitive bidding on the OBS, subject to the exceptions already
outline in TB policy;
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(E) strong sanctions be imposed to prohibit “contract
splitting”;
(F) TBS should ensure that all
departmental managers and
appropriate staff have the
necessary knowledge and
training in contract administration so that government contracting policies and practices
are well understood and executed by all;
(G) the drafting of contract
requirements must avoid
“contract tailoring”;
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agency.
2. Our Committee recommends an initiative called
“Contracts Canada” be created
within PWGS Canada to:
(A) heighten awareness and
access for small and mediumsized enterprises (SME’s)
interested in learning how to
do business with the federal
government;
(B) act as an office of inquiries
for businesses who have
problems with the contract
bidding process or need more
detailed information about
government contracting;
(C) consider establishing an
office of an ombudsman (Similar to that of the banking
industry) for dealing internally
and independently with specific contract problems experienced by private businesses
and government agencies;
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(H) that TBS and PWGS
Canada draft a Code of Conduct or a Code of Past Practice

for government contracting,
and establish contract review
mechanisms or boards in each
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(D) exceptions must be reviewed with the aim of reducing the number of times they
are used to bypass the competitive process;
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(B) the cut-off for non-competi-
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(A) contractors/suppliers be
paid no later than 30 days
after billing. (Now implemented.)
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5. There is an over-proportionate volume of awards of sole

mends that TB contacting
policies be strengthened and
enforced mt he following ways:
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(D) launch a public awareness
campaign across Canada to
inform businesses (including
SME’s) how to get involved in
government contracting;
(E) advertise the rotation
system currently in place to
inform all businesses how to
get on the source lists of
federal departments and
agencies;
(F) to simplify and/or decrease
the paperwork involved in

9
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government contracting procedures and practices.
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Our Committee recommends
that:
~.

S
S

3. Our Committee recommends
that the current Open-Bidding
Service (OBS) be completely
revised to improve access,
competition, transparency and
fairness and that the specifications for the new OS in 1997
take into account improvement
in the following areas:
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(B) bid solicitation information
should be packaged more
concisely and efficiently to
avoid wasting time and the
scarce resources of bidders;

~

:
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better database search software and lower telecommunications costs;

:
:

(D) partnerships with other
database access services

a

should be entered into to offer
suppliers a choice of other
value added service offerings;
(E) cheaper alternative electronic means for advertising
government contracts to a
wider clientele should be
continually upgraded to take
advantage of technological
improvements and to reduce
costs.

TBS and the Auditor General;
and

S

~
(C) choice of service levels
needs to be increased through
improved electronic bid sets,

(B) all cases of exceptions or
non-compliance with the
Government Cotnracs Regulations be reported back to the

a
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:

a

(A) Treasury Board ensure that
all sole source contracts, prior
to approval, be examined by
contract review mechanisms or
boards within each department
and agency to ensrue that
competition, access, transparency and fairness are being
promoted;

a

(A) the continual need to
reduce costs and subscriber
fees for businesses (particularly SME’s) to compete for
government contracts;

:

,-,

(~)The Auditor General conduct periodci audits in those
departments and agencies
where sole source contracts are
awarded regularly on an exception basis or where there has
been non-compliance with the
Governmetn Cotnracts
Regulations.
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6. Our Committee recommends
that the Treasury Board:
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(A) in conjuntion with PWGS
Canada and other departments, continue to improve a
standarised reproting framework so that an accurate
databvase for all contracting
activity in the government will
be established;

S
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:
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(B) place a high priority on
eliminating information gaps in
government contracting activity
by requesting data from departments on competitive and
non-competitive contracts, sole
source contracts, contract
amendments and justications;
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(A) Treasury Board request all
U
departmental heads to estaba
a
lish a senior management
a
committee to review all cona
~ tract amendments within their
S
• jurisdiction and to monitor
more closely the activities
giving rise to such amendments;

S

(C) these amendments subcategoriews should have varying tolerances set by Treasury
Board. Ten percent is recommended as a guideline for
specific cost overruns.
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5. Our Committee Recommends that:
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down into sub-categories e.g.
cost overruns, legitimate
contract add-ons, etc. in
order to reduce significantly
unnecessary cost overrun;

(B) where justified, contract
amendments should be broken
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(C) place a high priority on
issuing an annual report to
Parliament on government
cntracting activity on a timely
and regular basis.
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More Information
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The full re~rrcan he obtained from
S:ephen Kriosvies. ccrk. 3tanding
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Teleohone 6131 992-0897
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What About “Sole Source” procureme1~t5?
As part of its proc~ement

commence $eMces without a contract or

reform process~the State of
Massachusetts has reviewed

without any

the role of sole source procurements and published an excellent, easy~to-read~
concise
discussion. Many organizations
would improve their relations
with the supplier communitY

method ofcompetitive
procurem~~~’
In all but rare cases, these

S
S

licensing restrictions or training
requirements may limit the availabuli~of
qualified Bidders

a Contractor may

S

~

circumstances were avoidable and would

a

not have arisen exceptfor the Departments’

~
a

sometimes re~rictmaintenance Sen/ices on

a

of the Contractor in other situations. the

:

majority of qualified Bidders reside out of

:

state, and contracting for certain

lack of planning or preparation.

U

by adopting the philO5OPl1Y
expressed in their document.
Here is what they said.

:
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“Sole Source” Contracts Do Not Promote the

:

Defined Procurement Pdnopies~

:

lease equipment to only licensed repairmen

:
:

commodities or Sen/ices would be
inefficient or costly

The publication of a Request for Response
~
a

RFR)iS an excellent and quick way tO ~oliOt

~
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Even in these situations, where there

S

responses from potential qualified Bidders
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appears to be no other qualified Bidders, a

a
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that may not be j~mediatelyapparent or

S
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Department must attempt at least some

except the Vendor being

~S

known to the Department

a
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form of verification If the RFR elicits no

granted the sole source contract, and

S

•

RespOt~~
from other available qualified or

:

interested Bidders, the Department may

“501

ou ce’ p ocurements are unpopular

for Vendors

counter productive forDepartments
because they reduce compebtion and the

‘Vendor pool from which D partments
s lect quality contractors This prevents

qualified Vendors including small, minority

The concept of open and fair public

:
:
:

competitive procurement is designed tO
provide abroad “opportunity for similarly

:
:

proceed with a Contract. If additional
qualified Bidders respond to the PER, then

qualified Vendors to compete for

the basis for a competitive procurement is

CommonWe~thcontracts, The only way to

established A new compebtive

or women owned businesses and

S

guarantee that this opportunity is

•S

procurement will be necesSaty at the end of

businesses owned by individualS with

s
S

adequately turnished is to ensure that at

S

this contract, since there is no guarantee

disabilities from an opportunity to compete

~
S

least some method of comPebtive

a
S

that other, equally or more qualified

for commonwe~thcontracts,

•

procurement is used to solicit a reasonable

a

Bidders, have not entered the competiove

number of qualified Bidders.

Unlike other procurement regulations 801

,oo does not recognize

CMR 2 1

~ Ic

The goal ofcompeti~VeprooJiement is to

sourc- procurements Although “sole

supply the Department with a group or

source procurements have been

“pool” of the most qualified Vendors tO

succesSMlY implemented in other

procurement markets, pa

t practice has

indicated that this exception w~ssubject to
sbus

,

and was often used a a last resort,

-l st minute” method to procure ontra~

Same Departments did not plan for

marketplace since the contract was first
awarded,

More

,nfOTmatI0fl

Procurement policies and Proceduret
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provide the best quality of contract
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HandboOK Commonwealth of
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Commodities arSetuices at the least or most

a

Massachusetts <http

U

reasonable cost to the commonwealth This

S

is especially relevant given the current

:
:

reduction of many Department
appropriationS~and the CommonWealt~

S

Are you

It is also foreseeable that certain Bidders

:
:
:
:
:
•

commitmentto the cost effectt/e provision

vety end of the fiscal year ~‘sol~source”

of govemnment~se~es

justifications were drafted stating that
irreparable’ damage would result if the
“sol~source’procurement were not done

•
a

may be the “only’ qualified Bidders ttiat

Sometimes commitments were made With a

*
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appear to be available or authorized to

~
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provide a commodity or Sen/ice, Unique

v.statema us/

11~
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competitive economic climate, the

procurements or left procurementto the

Vendor, or a Vendor was asked to
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~ailiflg list?
If you want to receive
information about our other
publiCatiOnst workshoPS and
consulting seMCeS, drop US
a line at

asner@c0mPu5eue.com
U

Great Web sites for purchasing executives!
During May, I gave my one-day
workshop “A Survival Guide
For The RFP Process” twice:
once in Sacramento at Government Technology’s Conference,
and once in Halifax at the
Atlantic Public Purchasers
Conference. During this workshop, I describe a number of
Web sites dealing with a variety
of issues including procurement reform, laws, protests,
and electronic commerce. Each
of these sites can provide much
valuable information.
Here is a list of some of the
Web sites referenced during the
workshop with a short commentary on each.

1. Government Technology

-

http://www.govtech.net
This monthly magazine contains articles dealing with
solutions for state and local
government including RFP5,
electronic commerce and
procurement reform. Click on
“Books & Reports” to obtain
information about The Request
For Proposal Handbook.
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magazine
htt~://www.govcomp .com
This monthly magazine describes technology solutions
for Canada’s public sector. It
contains a monthly column on
procurement issues by Michael
Asner.
-

5. Journal of Internet Purchasing httn://www.arraydev.corn/
commerce/JIP/
Started in April, 1997, its
purpose is to inform purchasing professionalsand executives
on principal developments,
benchmark practices, and
future trends in the world of
Internet purchasing and government procurement.
-
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3. Intergovernmental On-line
Information Kiosk
httn ://www.intergov.gc.ca
This site offers a single window
on Federal, Provincial, Territorial and Municipal government
on-line services in Canada. It
provides links to more than
200 municipalities.
-

4. Government Computer
12
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6. Government Finance Officers Association
http ://www.financenet. gov/
gfoa.htm
This is the professional association of state/provincial and
local finance officers in U.S.
and Canada. It publishes more
than 75 books including ‘An
Elected Officials Guide to
Procurement.’
-

a

2. Alaska, Division of General
Services
http ://www.state ak.us/local/
akpages/ADMIN/dgs/home htm
This page provides links to
‘How to do business with the
State’, ‘Procurement Streamlining initiative’, and ‘Policy &
resource library’. The streamlining initiative describes
concepts and issues and provides links to existing and
proposed legislation and
regulations.

U
U
S
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7. A report describing procurement performance measureshttp ://w’ww. itpolicy.gsa.gov/
nerfmeas/pathways/
pp8ahow.htm
This report by the President’s
Procurement Council contains
a menu of 54 procurement
measures related to price,
quality, timeliness, and productivity. It also discusses
barriers to implementation.
8. Presidential Executive Order
dealing with protests
http//www.whitehouse.gov/WH/
html/library.html
This Web page permits access
to Executive Order 12979, Oct.
25, 1995, Agency Procurement
Protests, which describes the
characteristics of the new
procedures to be developed.
-

9. Massachusetts Operational
Services Division
-

S
U
S
S
S

a
S
S

a
S
U
S
S

a
S
S
S
U

a
S

a
a
U
U
S

a
S
S
U
S
S
S

a
S
S
S

a
S
S
S

a
a
a
S
S
S
S
S

a
S
S

a
a
a
a
a

httia ://www.state.ma.us/osd/
This state has undertaken a
major reform of its procurement function. Their home
page provides access to their
new Vendor Handbook, Procurement Policies & Procedures Handbook, and Questions & Answers About Procurement.
10. California Procurement
Division
httn://www.iad.dgs.ca.gov/
direct.htm
This home page contains links
to many services and much
information. Of particular
interest is the link to California
Acquisition Reform Act
extensive information about
procurement reform.
-

-

11. Washington State Office of
Information Technology
httn ://www.wa. gov/DIS/IOTO/
index.html
This home page provides links
to policy manuals, guidelines,
and regulations dealing with
the acquisition of information
technology.
-

12. National Institute of Governmental Purchasers
http://www.nigp.org/nigpi
This professional organization
provides a wealth of support to
purchasing agencies throughout the world. Of particular
interest is its on-line book
service.
-

13. The Purchasing Station
httn ://www.management.
bus.okstate edulfaculty/
christensenjindex.htm
This site has the most links to
purchasing sites on the internet. It is organized by categories: Government, Education,
Purchasing Organizations,
Information Resources, Products & Services, Private Sector
Purchasing, consultants, News,
Training, Careers, Surplus
Equipment Exchange. It is
worth browsing for new sites
and ideas.
-
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Thenewslette’rofideas, checkl&s,guidelinesandinformationabouttheRequestForProposal

MichaelAsner, Editor

INSIDE

Issue #19
Suppliers Hate Liquidated Damages
This 220-page REP was for the
Development. Implementation, and
Operation of an Integrated Enrollment
System. An increasing number of REPs are
specifying liquidated damages and this RFP
provides an extreme example.
Using an Expression of Interest (EOI}
This Expression Of Interest was used to
identify suppliers willing to enter a strategic
service arrangement for several groups of
services including materials management
and mail services. Oualified short-listed
suppliers would be invited to submr
proposals in a subsequent REP process.
Outsourcing Your Printing 4 Mailing
The State of Wisconsin intends to develop a
printing and mailing center that employs
the best available technology. This 40-page
REP is to privatize the States $3.6 million
annual printing and mailing operations
which employs 33 people.
Outsourcing the Old Data Centre

Outsourcing Gains Momentum
Outsourcing is a fact of life In most levels of government. Old, traditional services
such as printing and mailing, or running a data centre are prime cai~çlIdates.So
are new services such as providing access to information storetfh.iEt government
computers (the so-called Information highway).
Two recent articles in Government Technology magazine provide valuable
insights into new developments. The first, IT Sourcing and the Rise of the Virlual
State (Sept. 1997); the second, Survey In On Outsourcing (Oct., 1996). l3otI(are
available under “Magazine” at <http://www.govtech.net>.
Each of the five RFPs in this issue has Important features or approaches that can
be used to improve your next RFP:
1. The RFP from Texas insists that liquidated damages be part of the contract.
Clearly, you can only do this if the deal is very large.
2. The next RFP, from a Canadian government agency, illustrates the use of an
Expression of Interest to pre-quallfy vendors. Once pre-qualified, a more
traditional RFP process is employed.
3. This RFP outsources the printing and mailing efforts for the state of Wisconsin
to save money and obtain on-going access to the best available technology.
4. The fourth RFP, from Maine, is to outsource the data center while applications
are being transferred to newer technology.
5. The final RFP, from British Columbia, is for the sale of the right to provide
electronic access to many different provincial data bases.

This 23-page REP, issued by the State of
Maine, Bureau of Information Services,
was intended to outsource the existing

If you have any examples of different types of outsourcing RFPs, or anecdotes

processing facility, a BULL platform, for the
next 3 to 5 years.

Upcoming Issues:

Selling the Electronic Highway
BC OnLine is a service and information
distributor, providing both the public and
private sectors with electronic access to
Data which is owned and maintained by
the Province. This RFP is to select a private
sector firm to manage. operate and take
responsibility for BC Online.

that you would like to share, please call me.

Future issues of The RFP Report will feature document imaging systems. In
addition, there is a new electronic tendering service, called Merx, which
announces opportunities for the Canadian federal government, most provinces,
as well as many local governments and other public bodies. This system will be
covered in the January issue. See <http://www.merx.cebra.com>.
Please submit your suggestions for future topics. And call/email if you have
questions or issues to discuss.
Many thanks

-

and a happy 1998!

‘If

State of Texas

The RFP Report is pub//shed by
Michael Amer Consulting, a division of
Michae/ Asner Holdings, 5951-237 A
Street, Langley, B.C. V2Z 1A6, Canada.
Phone / Fax /604) 530-7881

/SSN 1192-3 92X
Printed in Canada.
Copyright O 1997 Michael Asner
Consulting. A/I rights including translation into other languages, reservedby
the publishers. No part ofthispublication may be reproduced in any form,
by microfilm, xerography, or otherwise, or incorporated in any information retrieval systems without the
written permission ofthe copyright
owner.

RFPs and the law of contracts

proposals does, by design or inadvertently,
establish contractual rights and obligations.
Each REP and the associated process

.
.
.
S
S
S
U
U
S
S

.
.
U

.
.
.
S
U
U
S

.
S
S

.
.
.
.
.
S
S
S
U
U
U
S
S
U

.
.
S
S
S

department prior to issuing the REP. The
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out this text have been used in many
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differentjurisdictions in the past. The
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author makes no claim about the appropriateness, correctness, or legal consequences of these examples or sample REPs.
Competent legal advice should be obtained to review your Request Eor Proposal
and the associated process.

Our Reference Books:
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S

‘The Request For Proposal Process
.
- Handling Supplier Complaints and
S
U
Protests
U
.
• Selecting a Computerized
S
Maintenance Management System S
Our internet address is:
asner@compuserve.com
2

luction
In April, 1996, this draft RFP
was issued for comment and
review. This 220-page RFP was
for the Development, Implementation, and Operation of an
Integrated Enrolment System.
More specifically, the State
wished to contract for the
development, implementation,
and operation of the business
processes and systems to
support eligibility determination and enrolment for health
and human services programs
that have income-based eligibility criteria. As with other
major outsourcing projects
“significant administrative cost
savings and improved customer service are the primary
objectives...”.

.

should be revuwed by your la~fyeror legal

examples and sample REPs used through-

Health and Human Services Commission

Integrated Enrollment System Project
S
S

.
The process of issuing an REP and receiving

-
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This draft RFP contains many
terms and conditions which
are to be included in the resulting contract. One of the most
interesting sections deals with
liquidated damages. Few
contracts set out the financial
losses associated with delays,
and non-performance by a
Contractor. Introducing this
topic in your next RFP will
certain get the attention of the
proponents.
The following sections from the

draft RFP identil~’and prescribe liquidated damages as
“reasonable estimates of the
State’s projected financial loss
and damage resulting from the
Contractor’s non-performance,
including financial loss as a
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Draft RFP

result of project delays.”
6.6.2.3 Project Delays -The time frames
set forth in the contract for the completion
of work are an essential element of
contract. The Contractor’s failure to
complete work within the time frames
prescribed by the contract will result in
damage to HHSC. Therefore, should the
Contractor fail to complete the work within
the prescribed time frames, the State may

S
S
S

collect liquidated damages in the amounts

.
.

prescribed below.

S
S
S
S

6,6.2.3.1 Delays Constituting Material

.

Breach of Contract - If the Contractor
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delays implementation or fails to implement
the integrated enrollment system within
the prescribed time frames, and such delay
results in the inability to initiate operation of
Implementation Site 1 or statewide system
implementation by the prescribed
implementation deadlines, such delay shall
be considered a material breach of the
contact and shall entitle HHSC to terminate
the contract and proceed on the
Contractor’s performance bond. In the
event the State elects not to terminate. the
Contractor Will be assessed liquidated
damages of two-thousand five hundred
dollars ($2,500) per day beyond Eebruary I,
1997, that impiementation Site I is not fully
implemented, five-thousand dollars ($5,000)
for each day beyond Sept 1, 1998, that the
integrated enrollment system is not fully
implemented and operational.

6.6.2.3.2 Delays Not Constituting Material

.

Breach of Contract - If the Contractor fails

U
U
S

to make progress on the project as

.
.
.

scheduled, but such delay does not

S
S

to initiate operation of Implementation Site

.

I or statewide system implementation by

U
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the prescribed implementation deadlines,

materially affect the ability of the Contractor

S

such delay shall not constitute a material
breach of the contract but shall entitle
HHSC to assess liquidate damages in the
amount of two-thousand-five-hundred
dollars ($2,500) per day following the
expiration of the cure period specified by
Hl-ISC in

its

written notice of the deficiency

to the Contractor. Delays not constituting a
material breach of the contract include, but
are not limited to, the following:
Eailure to successfully install and test
security systems , Eailure to produce
systems or administrative documentation,
manuals or handbooks . Eailure to
implement and test Help Desk or similar
support functions.

Eailure to execute or

successfully negotiate transfer of Stateowned assets

.

Eailure to produce

informational packets for Information and
Referral )l&R) Hubs,

Eailure to make

referrals to, or accept referrals from,
programs identified as Level D or E in
Exhibit 2-1 of the Offering Document.
Eailure to produce or implement outreach
and public education plans or materials
Eailure to implement required
management processes . Eailure to
conduct required staff training. or to
produce staff training materials

6.6.2.4

Eailure to Provide Required

Information or Access - If the Contractor
fails to provide required information or
reports as prescribed in the contract. HHSC
shall be entitled to assess liquidated
damages as follows:
Submission of required reports after
prescribed deadlines. five hundred dollars
($500) per calendar day of delay. Eailure to
provide requested information within the
time frames prescribed in the contract or as
requested by HHSC, five hundred dollars
($500) per calendar day of delay. Eailure to
allow HHSC or its agents access to
information or facilities maintained by the
Contractor under the contract, five
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thousand dollars (S5.000) per calendar day
of delay. Submission of inaccurate or
incomplete information or reports, five
thousand dollars ($5,000) per calendar day
of delay.

6.6.2.5 Eailure to Meet Specified
Performance Requirements - The
performance measure specified in Section 5
of the Offering Document are essential
elements ofthis contract. To the extent
performance measures are prescribed in
the offering document for the performance
requirements enumerated below, the State
expects that the Contractor shall fulfill its
obligations in accordance with those
measures.

The State recognizes. however, that until full
functionality of the integrated enrollment
system is achieved, thereby enabling the
Contractor to assume full responsibility for
the eligibility and enrollment function, the
State will not have adequate data against
which to assess and enforce liquidated
damages. Accordingly, if the Contractor fails
to achieve the performance measure
specified in Sections 6.6.2.5.1 through
6.6.2.5.4 below, HHSC shall be entitled to
assess liquidated damages as prescribed in
those sections, However. the State will not

assess such liquidated damages until the
month beginning September I, 1998,
unless HHSC and the Contractor reach
agreement regarding data collection and
performance measures prior to that date.

6.6.2.5.1

Timeliness of Initial

Applications - The Contractor shall make
eligibility determinations, benefit decisions.
enrollments, and case maintenance
decisions in a timely manner. ,AII initial
application eligibility determinations are to
be completed within specified Eederal or
State guidelines.
AEDC Program - 96% of applications

U
U
U
S
U
S
S
U
U
S
U
S
U
U
U
U
U
U
U
S
S
U
S
S
U
S
S
S
U
S
U
S
S
U
S
S
U
S
U
S
S
S
U
U
U
U
S
U
S
S
U
U
U
U
U
S
U
U
U
U
U
S
S
S
U
S
U
U
U
S
S
U
S
S
S
U
U
U
U
U
S
S
U
S
U
S
S
U

must be processed within forty-five (45)
days
Eood Stamp Program - 96% of
applications for those households
requesting expedited service must be
processed the same day except within one
(I) day for applicants applying late in the
day and within five (5) days for applicants
who reside in drug or alcohol treatment
facilities or group homes. 96% of all other
applications must be acted upon within
thirty (30) days
Medicaid Program - 96% of applications
must be processed within forty-five (45) days
except type 3 and 4 applications in LTC.
These applications must be processed within
forty-five (45) days
The Contractor shall be subject to liquidated
damages in the amount of fifty dollars
($50) for each application above the
Eederal tolerance level that is not processed
in a timely manner. Timeliness performance
will be measured, and liquidated damages
will be assessed, on a program by program
basis, for these programs. monthly.

6.6.2.5.2

Timeliness of Redeterminations

The Contractor shall complete required
eligibility reviews or redeterminations within
the timelines established by the Eederal
government or the State.
AEDC Program - redetermination reviews
must be conducted within six (6) months
from initial enrollment
Eood Stamp Program - redeterminations
must be conducted within twelve (12)
months for SSI households.
Redeterminations for all other households
are at the discretion of the Contractor.
provided that Eederal requirements are met
Medicaid Program - redeterminations
must be conducted within six (6) months.
except twelve (12) months is allowed for
redeterminations for Aged and Disabled
Medicaid clients

3

Ninety-five percent (95%) of all cases
within each program must be completed
within the established Eederal time line.
The Contractor will be subject to liquidated
damages in the amount of fifty dollars
($50) for each redetermination above the
95% tolerance level that is not processed
in a timely manner. Timeliness will be
measured and liquidated damages
assessed on a program by program basis,
for these programs, monthly.

6.6.2.5.3

Eligibility Error in Other In-

Scope Programs - Considering the program
cost management interests of the State, it
will be important that the Contractor focus
on controlling eligibility errors in other inscope programs. beyond the AEDC,
Medicaid and Eood Stamp programs for
which Eederal sanctions apply. The
Contractor and the state shall develop a
quality control process for routinely
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reviewing eligibility errors in other in-scope
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programs during statewide
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implementation. Based on the data
generated from that process, the State and
the Contractor shall negotiate in good faith
a threshold Contractor performance level
beyond which liquidated damages would
apply. Beginning September I, I 998, the
Contractor shall be assessed liquidated
damages of five-thousand dollars (S 5.000)
for each one-tenth of one percent (0.1%) in
any month that the payment error rate
across the other in-scope programs
exceeds the agreed upon tolerance levels,

6.6.2.5.4 Achieving Client Service
Satisfaction - Improving and maintaining
client service satisfaction is an important
contract objective. The Contractor and the
State shall develop a mutually agreed upon
approach to routinely measuring and
reporting on customer service satisfaction

levels. This will be accomplished through a
random sample ofcustomers served each
month by the Contractor. Based on the
survey results, the State and The Contractor
shall negotiate in good faith a threshold
Contractor performance level beyond
which liquidated damages would apply.
Beginning September I. I 998. the
Contractor shall be assessed liquidated
damages of five-thousand dollars ($5,000)
for each 1% in any month that the client
satisfaction level falls short of the agreed
upon satisfaction threshold.

More Information:
Mr. J. Anderson Slack
Associate Commissioner
Texas Health and Human
Services
4900 North Lomar
Austin, TX
U.S.A. 78751

Canada Mortgage & Housing Corp
Alternative Service Delivery Options
Table of Contents
Introduction
Ba kground
Schedule of Events
Conflict of interest
Existing Contracts
Liability for Errors
Ownership of Responses
Submission Instructions
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Overview
In Sept., this agency of the
Canadian federal government,
issued an expression of inter
est to identity suppliers willing
4
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Expression of Interest

to enter a strategic service
arrangement for several groups
of services including: materials
management, mail services,
corporate records management, and facilities management.
The focus of this Expression of

Interest (EOI) is to find suppliers interested in offering total
business solutions. Qualified
short-listed suppliers identified
through this EOI would be
invited to submit complete
proposals in a subsequent
Request For Proposals (RFP)
process.

Some Interesting
Features:
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File # 0981-41

-

Using an Expression of Interest
to find potential bidders and to
pre-quality them is a common
practice. However, this EOI
has several noteworthy features:
• It is a major outsourcing
effort, applying to four
major groups of services.
The process includes in-

•

house competition for the
same services.
The document includes a
description of the RFP
process.

•

The three major evaluation
criteria, proponent profile,
financial background, and

experience, each required a
minimum score of 85% to
remain in the evaluation.

The remainder of this article
contains two sections from the
actual document that describes
the approach adopted: The
Introduction and the Background. The entire document is
21 pages.

Extract from the EOI
INTRODUCTION
Canada Mortgage and Housing
Corporation )CMHC), the federal
government’s housing agency, is
considering, among other alternatives,
entering into a strategic service
arrangement with a primacy vendor(s) for
the provision of a number of services. The
following Subsets of services are included in
this Request for Expression of Interest )EOl):
Subset I
Procurement
Materials Management
Warehouse Management
Subset 2
Printing & Photocopying
Distribution & Mail Services
Subset 3
Corporate Documentation
Coporate Records Management
Desktop Publishing
Eorms
Subset 4
Eacilities Management

CMHC is seeking information from potential
vendors who are not only capable of
providing these services, directly or
otherwise, but are willing and able to do so
within an innovative, performance based
relationship.

Vendors are required to indicate their
interest in providing one, all or any
combination of the identified service
subsets listed above.

The CMHC/vendor service arrangement(s)
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envisaged would maximize a vendor’s
involvement, eliminate to the degree
possible in-house delivery of the services
under consideration, and involve maximum
shifting to the vendor of the management
role for the services provided. Under such
an arrangement, CMHC staff would
primarily focus on matters ofstrategic
importance such as managing the service
arrangement(s) and policy development.
The focus is a total business solution which
fosters CMHC/vendor collaboration and
innovation,
Interested vendors are required to complete
the Prequalification Ouestionnaire
identitying their qualifications and
experience. The selection of short listed
vendors shall be at the sole discretion of
CMHC, which reserves the right to accept or
reject any or all submissions, It is intended
that vendors selected will be invited to
submit complete proposals in a subsequent
Request for Proposal (REP) process later this
year.

BACKGROUND
CMHC is the federal government’s housing
agency responsible for the administration of
the National Housing Act. It is a Crown
corporation with a Board of Directors
reporting to the Minister of Public Works
and Government Services, who is
responsible to Parliament, CMHC has
approximately 2,500 employees located at
National Office in Ottawa, and 30 Eield
Offices throughout Canada. The field
organization is divided into five regions:
Atlantic, Ouebec, Ontario, British Columbia
& Yukon, and Prairie & Northwest Territories

CMHC has an agenda to move quickly
towards more modest service levels for the
areas identified in this EOI. This move,
combined with changes in how these
potentially modified services are delivered,

is intended to lower costs for CMHC. The
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objective of CMHC’s reforms is to effectively
meet internal clients’ requirements while
significantly reduced costs and enhancing
innovation and flexibility.

In early I 997, CMHC began systematically
reviewing current services and standards
and analysing how these services are
delivered A Steering Committee and review
teams were established to assess current
practices and to explore alternative services,
standards and delivery options. These
review teams are mandated to explore
service provision corporate wide (i.e. both
National Office and Eield Offices) and their
explorations are conducted under what is
referred to as Stream I.

Stream 1

-

In-House Analysis

To support CMHC’s agenda for reform, the
individual review teams have been tasked
with optimizing the current approach from
the perspective of a) offering options on
potential service and service standard
modifications and b) making
recommendations as to how best to deliver
these service options All of the foregoing
have the overriding objectives ofenhancing
innovation and flexibility, and significantly
reducing costs

These teams are focusing on potential
delivery scenarios which will include a mix
of traditional outsourcing opportunities
)CMHC currently outsources a number of
individual components of the service areas
under review). shared-service arrangements
and improved direct in-house delivery, with
overall in-house day-to-day management of
the service provision.

While CMHC believes there are many
opportunities within the more traditional
“Stream I” review process, CMHC wishes
to consider the full continuum of service
5

provision alternatives, including integrated
strategic service arrangement, in its reform
efforts. It is within this context that CMHC is
issuing this EOI. The intent is to
simultaneously. with Stream I analysis
underway as outline above, explore the
merits of a broader strategic service
arrangement(s) with a primary vendor(s).
This alternative is referred to as Stream 2.

Stream 2 Exanunation of
Strategic Service Arrangements
-

Stream 2 is an approach that will permit
CMHC to fully consider the merits ofopting
for a CMHC/primary vendor service
arrangement(s) as compared to the more
traditional Stream I approaches. The
CMHC/vendor service arrangement(s)
envisaged would see CMHC maximizing a
vendor’s involvement, eliminating to the
degree possible in-house delivery ofthe
services under consideration and would
involve maximum shifting to the vendor of
the management role for the services
provided. Under Stream 2, in-house CMHC
staff would primarilyfocus on matters of
strategic importance such as managing the
strategic service arrangement(s) and policy
development

The focus of Stream 2 is a total business
solution(s) which fosters CMHC / vendor
collaboration and innovation, Vendors
submitting an EOI must clearly identify in
Appendix B which subsets or combination
of subsets they would be interested in
bidding on.

It is intended that the qualified short-listed
vendors selected through this Expression of
Interest would be invited to submit
complete proposals in a subsequent Request
for Proposals (REP) process later this year.
The REP process would be completed prior
to year end,
6

The REP will provide, on a confidential
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basis, the following information:
statement of work outlining existing service
requirements and volumes information
relation to existing delivery processes /
approaches for each of the service areas
under consideration; outline of stream I
approach; copy of the REP evaluation tool;
detailed outline of new CMHC mission,
vision and values; clear statement of reform
objectives; and contracting terms and
conditions.

As part of the REP process, short listed
vendors will have the opportunity to:
tour current facilities; get written responses
to written questions; and make a formal
presentation directly to the CMHC Selection
Committee.

Short-listed vendors, as selected through his
EOI process, would also be asked in the
subsequent REP process to: quote prices for
delivery ofStatement of Work requirements;
outline opportunities to modify both
services and their associated standards;
detail how services would be delivered
(highlighting innovation and efficiencies not
likely possible from potential Stream I
solutions); and articulate the respective
roles and responsibilities envisaged in their

proposal for both themselves and CMHC.
U
U
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U
U
U
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S
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Proposals received through the REP process
from short-listed vendors would then be
compared by a CMHC Selection Committee
With the opportunities identified in the
Stream I analysis. Stream 2 vendors will
have an opportunity to present their
proposals directly to the CMHC Selection
Committee.

Eollowing submission of formal proposals
and delivery of presentations, decisions will
be made, at the sole discretion of CMHC, as
to which subset of services (if any) are to be
provided via the Stream 2 strategic service
arrangement(s) alternative. Eor those
services to be provided by Stream 2
vendor(s), the specific successful Stream 2
vendor(s) will then be selected, based on
their detailed REP response and
presentation.

More information:
W.S. (Scott) Burton
A/Chief Procurement CMHC
700 Montreal Road
Ottawa, Ontario Canada
K1A 0P7
email:
procure@cmhc-schl.gc ca

More Outsourcing RFPs on the Web
Missouri Dept. Of Mental Health Privatization

-

Southwest MO Mental Health RFP B8001 30
This 77-page RFP is for the privatization of certain Community Mental Health Centers. It can be downloaded from “Current Bids” at
<http ://www.state.mo .us/oa/purch/purch.htm>.

NC State Information Processing Services
Development Convenience Contract RFP SIPSO1 9
This 20-page RFP (and about 50 pages of attachments) is to select
vendors for information technology projects to be used “on request”.
The vendors can be called on to provide individuals or entire project
teams. The previous contract represented a value of $14 million for
1996. The RFP can be found at <http://www.doa.state.nc.us/PandC/
intbids.htm>.

State of Wisconsin
Department of Administration
Centralized Printing and Mailing Services
RFP No.. 27320-GRS
Table of Contents

5.3 Network and Mainframe Connectivity

7 10 Liquidated Damages

1. GENERAL INFORMATION

5 4 II Standards

7 Il Standard Terms and Conditions

I I Introduction

5 5 Migration Plan

7 12 Acceptance of Proposals Content

I 2 Scope

5 6 Application Testing

7 13 Certification of Independent Price

1 3 Procurement Management and Contract

5 7 Scheduling

Administration

5 8 Job Turnaround

Determination
7 14 Disclosure of Independence and

1 4 DefinitIons, Acronyms and Conventions

5.9 Print

I 5 Oarification and/or Revisions to the

5 10 Inserting

7 15 Dual mployment

5 II Pre-sorting

7 16 EmpIo~ment

5 12 Pick-Up, Delivery and Miscellaneous

7 1 7 Hold Harmless

Specifications and Requirements
1 6 Vendor Conference
1 7 Reasonable Accommodations
1 8 Calendar of Events
I 9 Contract Term and Funding

Transportation Services

1.3 Backup/Problem Prevention/Disaster
Recovery

Relationship

7 18 Conflict of Interest
7 I 9 Access to Vendor and Subcontractor
Facilities

2 PREPARING AND SUBMI’ITING A PROPOSAL

5 14 Consulting

7 20 Record-Keeping and Record Retention

2 1 General Instructions

5 I 5 State-Eurnished MatenalsiWarehousing

7 2 1 Termination ofContract

2 2 Vendor Inspection of State Sites

5 16 Vendor-Furnished Materials

7 22 Prime Contrnctor and Minority Business

2 3 Incurring Costs

17 Routine Communications

Subcontractors

2 4 Submitting a Proposal

5 18 User Billing

8 ATTACHMENTS

2 .5 Proposal Organization and Format

5 19 Reporting

8 1 Application profile d tabase diskette

26 Multiple Proposals

5.20 New Technology

8 2 Equipment List

2 7 Oral Presentations and Site Visits

521 Additional Services

9 APPENDIXA AEFIDAVIT

2.5 Demonstrations

6 COSTS

10 APPENDIX B - DESIGNATION OF

3, PROPOSAL SELECTIONAND AWARD

6 I Cost Proposal

PROCESS

6 2 Submitting Cost Proposals (see Cost Data

3 1 Preliminary Evaluation

Sheet, Appendix E(

3 2 Proposal Scoring

6 3 Fixed price periods/rate adjustments

3 3 Right to ReJect Proposals and Negotiate

7 SPECIAL CONTRACT TERMS AND

Contract Terms
3 4 Evaluation Cnteria
3 5 Award and Final Offers

CONDITIONS
7 1 Proposal Components And Order Of
Precedence

3 6 Notification ofAward

7.2 Invoicing/Payment to Vendor

3 7 Appeals Process

7 3 Insurance

4 GENERAL REOUIREMEM’S

7 4 Additional Items And Services

4, 1 Staffing

7 5 Subletting

4 2 Organization

7 6 Confidentiality

5. TECHNICAL REQUIREMENTS

7.7 Criminal Arrest nd Conviction Reports

5 I Facilify

7 8 News Releases

5 2 Production Equipment

7 9 Recycled Content; Definition of Terms

CONEIDENTIALAND PROPRIETARY
INFORMATION
I I APPENDIX C COMPANY INEORMATION
DATA SHEET
12 APPENDIX D R FERENCE DATASHEET
13 APPENDIX E COST DATA SHEET
14 APPENDIX F I WAGE DATA SHEET
PRINTING
IS APPENDIX E2 - WAGE DATA SHEETINSERTING
16 APPENDIX E3 - WAGE DATA SHEETPRESORTING
17 APPENDIX F4 - WAGE DATA SHEETCONSULTING
18 APPENDIX G - STATE OF WISCONSIN
STANDARD TERMS AND CONDITIONS

7

Overview
The State of Wisconsin intends to develop a
printing and mailing center )Centem) that
specializes in the print-to-mail process and
employs the best available technologyto
enhance mail communication between
stste agenoes and constituents, Such a

highest scoringproposer.”
U
U
U

:

3.4 Evaluation Criteria
The proposals will be scored
using the following maximum

process. meter and deliver the mail to the
United States Postal Service more quickly,
with greater accuracy and at a lower cost
S
S

This 40-page RFP is to privatize the State’s $3.6 million
annual printing and mailing
operations which employs 33
people.
The evaluation process was
simple a preliminary evaluation for mandatory requirements, then scoring of features
and costs.

The RFP contained a list of

~ evaluation criteria and points
S
~ to assist proponents in develS
~ oping their proposals and
identifying the importance of
various factors.

center will enable the state to create,

Interesting Features

7 10 Liquidated Damages

:

:

points:
4 GENERAL REQUIREMENTS

4 1 Staffing

:

4,2 Organization

:

~,

TECHNICAL REQUIREMENTS

s

I Facility

::

410

1010

:

:

against the stated criteria,
scored and ranked. The award
will then be granted to the
8

such delays or negligent acts Damages

:
:

5 6 Application Testing

s

‘

7 Scheduling

5.10 Inserting

ACTiON DAMAGES

S
S

Delayed mailing of federally or statutory

~

defined matenal

:
:
:

::
:
:
:
S

Fines assessed to the

state for missing the federal or statutory
mailing deadline

D layed pnnting or delivery of reports
Cost of transportation for agency to pickup
report Re-run ofjob due to loss of data by

Recovery

5
U

5.14 Consulting

s

5 iS State-Furnished Materials!

administra’ive costs Delayed
implementation of approved migration plan
due to vendor action or lack thereof
$100 pet day plus any Snes or assessments
ag inst the state for missing deadlines

The proposer agrees that the state shall
have the ight to liquidate such damages.
through deduction from the proposer’s

Transportation Services
5 13 Backup/Problem Prevention/Disaster

S

invoices in the amount equal to the

:
S

damages incurred or by direct billing of the
proposer
7 10 2 Other liquidated damages for

Warehousing

U
S

5.16 Vendor-Furnished Materials

:

negotiated during the migration planning

:

phase.

5.17 Routine Communications

:
:
::

5.8 User Billing
5.19 Reporting

5.20 New Technology
5.21 Additional Services

:

6 COST PROPOSAL

:

TOTAL POINJTSAVAILABLE

:

following (separately or in aggregate)

cost at the time) plus 5100 for

5 9 Print

:
::
:

may include but are not limited to the

s 4 fT Standards

:

:

the right to colle t liquidated damages for

transmitjob (based upon current lnfo-Tech

5 8 Job Turnaround

~

final and best offers are requested, they will be evaluated

:

resulting from this RFP The state sh Il have

:

S

highest scoring proposer or
proposers may be requested to
submit final and best offers. If

~

in providing services under a contract

:

5.11 Pre-sorting

The award would then be
granted “to the highest scoring
responsive and responsible
proposer. Alternatively, the

S

5 3 Network and Mainframe Connectivity

5. 12 Pick-Up, Delivery and Miscellaneous

upgrades

.

vendor Actual computer run cost to re-

state will adjust cost proposals to include

state personnel. programming and network

to delays or negligent acts by the proposer

S

S

estimated one-year life-cyde costing. The

proposal, e g. communications, travel by

~

damages Will be incurred by the state rio

5.2 Production Equipment

:

3.2 2 Cost proposals will be scored using

expenses associated With a particular

7.10 I The proposer acknowledges tha

5.5 Migration Plan

-

anticipated and verifiable state-incurred

5
S
U
S

780

~

2,200

Liquidated damages are being
included in an increasing
number of RFPs and contracts.

:

spedfic applications may be identified and

More information:
Gregory R. Smith,
Purchasing Manager
State Bureau of Procurement,
6th Floor P.O. Box 7867
Madison, WI 53707-7867
Telephone: (608) 266-8413
Facsimile: (608) 267-0600

State of Maine Bureau of Information
Services BULLIDPS9O Outsourcing
Table of Contents

1 1 4 References

SECTION 1.0

I. 1S Schedule of Key Dates

GENERAL INFORMATION

SECTION 2.0 SELECTION PROCESS

1.0 Introduction

2.0 Selection Committee

I .I

Procuring Agency

2 I

Screening Process

I .2 Response Submission

SECTION 3.0 BULL DPS9O OUTSOURCING

I .3 Incurring Cost

3.0 Introduction

1 .4 Proposal Preparation

3

I .5 Variance From Specifications

3.2 Additional Hardware or Software

1.6 Commitment

3 3 Demo/Evaluation of Software

I

Current Hardware and Software

1.7 Amendments to the REP

3.4 Installation & Training

1.8 Rights ofState Government

SECTION 4.0 BID FORMAT

1 .9 Evaluation of Proposals

SECTION S.0 COSTS

1 lOAward

5 1 Product Name or Title

1 .11 Confidentiality

5 2 Total Cost ofSoftware

1 12 Acceptance of Proposal Content

5 3 Additional License or Maintenance Fees

I 13 Vendor Financial Stability

ATTACHMENTS

Overview
This 23-page RFP was intended

to outsource the existing
processing facility, a BULL
platform, for the next 3 to 5
years.

—,,..--,----——-,‘-——--‘-------—,-——--—--——-——--—-—---————
S
S
S
S
S
S
S
S
U
S
S
S
U
S
S
U
U
S
I 1OAWARD
S
After analysis, evaluation and validation of
U
S
responses, the Bureau of Information
S
S
Services will notify the apparent successful
S
U
vendor in wrong concerning their
S
U
preliminary selection The selected vendor
S
U
may be required to participate in the
S
U
contract negotiations and to submitsuch
S
S
price technical or other revisions to their
S
proposals as may result from negotiations
S
U
Upon resolution of the negotiations, a
S
S
final award, after successful trial (see 3 3).
S
S
Will be made and a Contract for Special
U
S
Services issued (see Attachments) It is to
S
S
be understood by all parties that the
U
S
negotiated contract award will be made
S
S
he best interest of the State and that
U
S

strate the viability of their
services during a 30 day
parallel run between both
data centers. This parallel run
would be restricted to a

negotiated number of applications.

The State of Maine, Bureau of Information
Services, is seeldng a Request For Proposal for
outsouncing services of our Bull DPS9O
environment at a competitive and reasonable
cost to the State of Maine, This REP is

intended to purchase services which include,
but are not limited to, transitionmanagement
of the platform, operations, related to the
0P590, disaster recovery. and
communications services.

Interesting Features
The RFP stated that the award
process could involve several
vendors in final negotiations
and that each of these vendors
would be expected to demon-

mt

S
S
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the award decision will be final. The REP
and the proposal of the successful bidder
(and any appendage mutually agreed to)
will be incorporated into and form the basis
of a legal contract.

It should be noted that based upon

submissions, initial trials may be issued to
multiple vendors As stated above. after tnal
implementation(s), final award and contract
negotiations will begin.

The RFP required a perform-

ance bond related to the value
of liquidated damages:
I 13 Vendor Financial Stability

based on current risk assessment figures for
BIS will be requested of the vendor
awarded the contract. Daily losses for BS
(figure reflects both productivity and
revenue loss) related directly to the Bull
mainframe are estimated to be $45,000 per
day. Final determination ofbond amount
will be part of contract negotiations.

The weights for each major
evaluation category emphasized performance issues:

2.1

:
:

S
S
S
U
S
S
S
S
S
S
S
S
S
S
S
S
S
S
U
S
S
U
S
U

... A bond

SCREENING PROCESS

1. Evaluation of Pertormanceand
2. Cost/Bid Pnice....25%
3. Response to Proposal.,,lO%
4 Vendor Qualifications,.20%

The specific requirements were
described in broad, comprehensive terms appropriate to
running a data center in a
commercial environment:
SECTION 3.0 OUTSOURCING

It is the intention ofthe State to purchase a
9

services package that will allow BIS to
continue to provide our customers with a
cost effective Bull platform an which to run
their current applications (assuring them
the same, or improvecT level of service they
currently receive) While they work to

:

limited to’

:
:
:
:

‘

Overall project management of the

migration
•

Technical networking and

communications support to facilitate a
timely transition

determine and reiThe newstrategic

i

directions and re-engineenng strategies.

ensure compatibility of environments

Currently. it is felt that 11 business
applications will be migrated off this

:
:

platform within 3 to 5 years

Pttysical mov ofcurrent tape and

cartridge libraries
JCL5 to conform with shared environment

specifications and support services will be
Transition management including, but not

.

Resources r quired to coevert current

The following environments technical
required of the selected service vendor

Parallel operation of new environment to

Requirements and standards

:

(Sections dealing with Operations, and
Service Delivery have been deleted)

S

:
:
:
:
:
:
:
:
:
:
S

Highly desirable requirements include but
are notlimited to
Complete operational plan for theYear
2000
Ability to assist in re-engineering work of
current applications

:

More information:
Mary K. Silva

Production Services Manager
BIS #61 State House Station
Augusta, ME 04333
U.S.A.
Telephone: (207) 287-4566

S

Province of British Columbia
Information, Science and Technology Agency
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Overview:
BC OnLine is a service and
information distributor, providing both the public and

private sectors with electronic
access to Data which is developed, owned and maintained
by the Province. It employs 24
people and had revenues of
$25 million in 1997.
The overall intent of this RFP
is to select a private sector
enterprise or consortium of
private sector enterprises to
manage, operate and take
responsibility for BC OnLine.
The primary objectives of this

RFP are to:

:
:
:
:
S
S

~
U
~

:
:~
S

~
S
S
U
S
S

~
I Ge—ie,

‘

r’j5~,fl~p~’_ee
S

be re”cgnzeci ‘s
2

“at con

) 7/98 1 uLac Sc cc’ ‘0

reasonable manner.”
The RFP permitted employees to submit proposals to

acquire BC OnLine.
•
The RFP contains guidelines for staff who worked on
the RFP, who intend to respond to the RFP, and who

have dealing with Outside
Respondents.
The remainder of this article
contains several sections from
the actual document which
illustrate these features. The
entire document is 106 pages.
Extract from the RFP:

S

I I Executive Summary
U

~

E “~,blemore sqoressi/~m’v’ e’ n3 and

:

cm. uct :lewicpr~-e.’tof Bc” O’~une

‘integrated into the Proponent’s
organization in a fair and

~

BC OnLine provides electronic customer
support interface to this Data, including
marketing, customer registration,
administration, financial management,
operations support, extended hours

~
S
S
U
U
U
S
S

~

Some Interesting
Features:

application and technical support.
Although BC OnLine provides the
electronic access channel, customers may
access this Data through alternative means
(over the counter) Also, access is provided
via Government Agents on behalf of several

This RFP, to privatize the
operation of electronic access

~
S

Data Partners. Some Data Partners also
provide certain customers with access to

to major data bases owned by

~

bulk Data. BC OnLine is currently operated
by the Information Technology Services

the Province, has several
noteworthy features:
• It is a major outsourcing

effort of an entire business

S
S
U

s

Division )ITSD) of the Information, Science
and Technology Agency on a fee for

S

~

service basis.

U
-

electronic access to data, rights
to names, trademarks, software, and acquisition of equipment furniture and fixtures.
• The RFP required provision
for existing employees to be

~

The Province is offering a business

S

~

:

opportunity to acquire under Licence, the
exclusive right to provide customers who
are external to government electronic
access to data through BC OnLine from the

U

~
U
S
S
S

following Data Partners:
BC Land Title Registry;

U
S
S
U
S
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S
U
S
U
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S
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S
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BC Corporate Registry;

-

BC Personal Property Registry;

-

BC Manufactured Home Registry;

-

BC Real Property Taxation Branch;

•

BC Assessment Authority )BCAA).
BC Motor Vehicles Branch )MVB)/
Insurance Corporation of British
Columbia )ICBC);

-

BC Municipal Affairs;

-

BC Site Registry;

-

BC Vital Statistics Agency; and

-

Land Data BC

The annual royalties will be negotiated
with the successful Proponent. Emphasis
will be on maximization of the proceeds
from the sale of the business opportunity.

In return for the exclusive rights acquired,
the successful Proponent agrees to
continue to provide all services currently
provided through BC OnLine as well as
future services which may be required to
be provided by statute by existing and
new Data Partners

The following rights will be included in the
Licence:
-

electronic access to certain Data for a

defined period;
-

right to use BC OnLine name and official

mark
• right to use, maintain and enhance BC
OnLine access software; and
right to use BC OnLine customer list and
accou nts.

The underlying Data Bases, including Data
therein, hardware and softrvare of the
Data Partners and the mainframe and
network services of ITSD and the Province’s
computer services which currently provide
mainframe and network services to BC
11

OnLine, are excluded.
The revenues and operating expenses (in

personal interest which the process of

S

millions. unaudited) of BC OnLine for the
previous five fiscal years ended March 3 1
are summarized as follows

The successful Proponent will be expected
to work with existing and new Data
Partners to identity additional services to
enhance volumes and revenue potentials
for both the successful Proponent and the
Province Also, the Proponent will be
expected to satisty the evaluation criteria
outlined in Section 9, while at the same
time complying with privacy legislation,
confidentiality obligations, and other
conditions specified in this Request for
Proposal (REP).

Appendix M Guidelines for
Conduct of Staff During the
Information Technology
Infrastructure Services Review and Evaluation Initiative
-

I. General Provisions
-

As members of the public service,

employees operate within the Personnel
Management Policies and Procedures,
Directive 1 3, Standards of Conduct. and in
accordance with the Oath of Office. The
following clarification is provided to assist
employees during the current evaluation of
some information services.
-

It is essential that employees exercise

caution in their dealings with outside
vendors during the review Conflict of
interest is best avoided by openness and
disclosure, Employee who consider that
they might be in a conflict of interest
situation must immediately declare that
conflict to their immediate supervisor.
-

12

Employees should disclose any existing
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S
S
S
S
S
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S
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evaluation may affect.
-

To the extent that these guidelines may

not govern a particular situation, a ruling
will be provided by the Deputy Minister or
designate.

2.

Employees Working on RFP5

Employees working on the preparation
and/or evaluation of an REP Will be required
to sign an undertaking that:
-

they Will not accept an offer of

employment from outside of government
which is conditional upon the offering
organization being the successful bidder on
an REP. and
• they accept that they, or any
organization which may employ them after
they have commenced working on the REP
and before the final evaluation report has
been submitted. are ineligible respondents.

3

Employee Responses to an REP

Responses from employees. or groups of
employees. will be considered on an equal
footing with responses from outside
organizations, and Will be accepted subject
to the following conditions
-

Employees have not participated in the

preparation of REPs or the evaluation of
responses.
• The intention to respond was declared
as soon as known and no later than five
working days after the issuance of the REP
•

the response must be prepared outside

of working hours or during an approved
period of vacation leave or leave ofabsence
Without pay.
-

Employees who have declared their

intention to respond Will freely provide
information to the project team when
requested.
•

Use of confidential operating or

financial information without authorization.
constitutes a breach of the policy on
conflict of interest and may result in

disciplinary action up to and including
U
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S
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S
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dismissal.
• Confidential operating or financial
information includes any material not
available to third parties as a matter of
public record. or through the response
process.
-

Failure to observe these guidelines may

cause the employee. or the group to which
they belong, to be declared ineligible to
respond.

4.

Relationship to Outside Respondents

-

Employees may accept an offer of a job

with an outside respondent which is
contingent on their bid being successful,
provided that they immediately report that
they are in a potential conflict situation.
Employees who remain at Work under these
conditions, will also be governed by Section
3, above.
-

Employees who intend to assist an

outside organization in preparing a
response, must submit their resignation
effective no later than five working days
after the REP is issued Failure to do so may
cause the organization that they are
assisting to be declared an ineligible bidder.
-

Release of confidential operating or

financial information, as defined in Section
3, above, to potential respondents to an
REP without authorization, contravenes the
oath of office and may result in disciplinary
action up to and including dismissal.
Failure to observe these guidelines may
cause an outside respondent to be
ineligible.

More Information:
Ruth Ann Webster
Purchasing Commission
P.O. Box 2190,
1962 Canso Road
Sidney, B.C.
Canada V8L 3S9
e-mail:
pcadmin@gems2.gov.bc.ca
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!vuichael As,ier, Editor

How To Acquire Document Imaging

INSIDE

Systems and Services:
• State of Utah

pgl

Sample RFPs, RFIs, RFOs, and ITBs

A 40-page Request for Proposal for
complete imaging systems )equipment.
software, services and integration services)
for several state agencies.

• State of Texas

pg 6

This issue of The RFP Report deals with document imaging. It describes
the acquisition processes for 7 different organizations, each dealing with
some aspect of document imaging. Each RFP provides valuable lessons
and insights into different acquisition procedures.

A 74-page Request For Offer for a fully
*

From Texas, there is a Request For Offer in which qualified suppliers

integrated records management and

submit proposals for providing equipment, software, and services to
implement a document imaging system. This RFP contains 40-pages of
pre-printed forms to organize the vendors’ responses.

document image processing system

• Nebraska Secretary of State~s
Office

pg 7

A 256-page Request For Proposal For
Contract Services to implement a new
system. Extremely thorough.

• State of Wisconsin

*

quirements and making the selection on the basis of two quoted costs.
*

pg 12

A 40-page RFP to pre-select contractors to
provide services/systems to various State

From Kansas, there is a simple Contract Proposal setting out the re-

The RFP from Missouri is a good illustration of how to state technical

requirements in a precise manner.
*

The State of Utah’s RFP contains a valuable list of the tasks involved in

most imaging systems integration projects.

agencies.
*

a

B.C. Film Commission

pg 14

The RFP from Nebraska provides clear, precise instructions for prepar-

ing proposals by describing the content of each major section.

A 30-page RFP for the design, development.

Wisconsin’s RFP was the first step in a two-stage process. Suppliers

implementation of a Photo Library System.

*

• State of Kansas

were selected based on qualifications and experience, but excluding cost.
Then, each agency ran a second competition to select a specific supplier
for their system.

pg 16

A 22-page Contract Proposal )lnvitation to
Quote) for Document Imaging Services for
scanning both large and small format

*

The RFP from B.C. describes the contribution of an earlier RFI process.

*

Broward County’s document illustrates a simple Invitation to Bid.

documents.

•Broward County. Florida

pg 16

A 19-page invitation to bid for conversion
services.

Some subscribers have, in the past, requested copies of the RFPs described in this newsletter. For this issue, we have enclosed a form that
can be used to order any of the 7 procurement documents described. We
have also enclosed an order form for Back Issues.

The RFP Report is published by
Michael Asner Consulting, a division of
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RFPs and the law of contracts
The process of issuing an REP and receiving

proposals does, by design or inadvertently,
establish contractual rights and obligations.

.

RA 8042 Imaging Systems
Request For Proposal
October, 1997
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Overview
In October, 1997, the State of
Utah issued this 50-page RFP
for Imaging Systems and Services. The RFP is intended to
obtain systems, both large and
small, for 13 state agencies and
to select a vendor for provision
of small systems (under
$50,000) for other entities such
as universities, colleges, and
cities.
SeVion 1. Project ln~ent
I .1 Introduction
This Reques’ for Proposal IRFP) is issued by
tne State of Utah (State) Division of
Purcflasing for the purpose of obtaining

S
S
S
S
S
S
S
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S
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S
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several maging solution)sl for several state
agencies. These maging systems will
facilitate the acquisition from various
sources ~paper,fax, electronic mail. etc.
the management of business records, and
the storage of ‘electronic images’ of

documents from these various sources
These solutions may be comprised ot

hardware and supporting software. This
RFP is intended to give interested supplier.s
information necessary to prepare and
submit proposals for consideration by the
State.

In addition to the above directiy
participating state agencies. several other
state agencies and political subdivisions (i.e
universities colleges, cities, counties, school
districts. etc.) plan or may plan to purchase
small (under S 50.0001 imaging systems
within Fiscal Year 98-99 So, another result
of this competitive RFP will be to enable a
‘state contract’ that will allow future
acquisitions or “small imaging systems’ for
the I 2 months beginning July I. 1998 to
be awarded non-competitively to the
vendor who is selected and awarded the
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‘Small imaging system procurement

~

contrac’ With the State of Utah’ which also
results from this competitive RFP.

1 2 Objective
The S’ote intends that this evaluation of
supplier proposals Will result in the
selection of one or more products that will
best meer each state agency’s
requirements. and that each

Solution

will

be tailored to each particular state agencies
needs, to he deined after an appropn te
vendor study

Some Interesting
Features
• The State was seeking full
solutions hardware, software
-

and services. The RFP listed
and described each phase
typical of “most imaging system
integration projects”. It is, in
fact, a checklist of major tasks.
The State anticipates that the Imaging

Solution would include the follovang
phases and services which are typical of
most imaging systems integration projects
• Acquisition Services )frorn scanned paoer
documents, faxes, electronic mail, and
other electronic sources including
integration With Computer Output to Laser
Disk )COLD) technology in the larger
systems), optical character recognition
(OCR) / intelligent character recogr~tion
services (ICR). and other technologies not
described. Automated document feed
service devices are required for supporting
the document scanning services,

• Imaging Quality Assurance (A) / imaging
Rework Services, including the ability to

S

S
S
S
S
S
S
S

perform, on document images needing
quality improvement, the followaig
functions, rotation, inversion, cropping,
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de-skewing. de.speclding, etc.
• Indexing Services, induding consulting

services to design the indexing
configuration to be used Indexing services

contemplated include a design that would
frilly integrate the data managed by the
state agency’s new imaging system with

any existing database systems used by that
state agency department I division.
-A common indexing requirement among

all state agencies will be to include the
Government Records Access and
MariagementAct (GRAMA). 63-2-la I et. al

Utah Code Annotated, document
classification system as one ofthe predefined imaging system solution indexes.
• Imaging File Server / Integrated Database
Server Services to include storage
management, workflow management (as
appropriate). COLD management (as

appropriate), document management.
optical storage management, arid full
integration of the records managed by the
imaging system ~th any directly related

S
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existing database (DBMS) systems, so that
the final solution is a customer service
focused solution.
• High Capacity Image Storage
Management / Services, to include the
optimum use of both magnetic, optical.
and other storage technologies This will
include the storage platter (the proposed
combination of magnetic. WORM. rewriteable optical storage, or other
technologies) hardware and software:
magnetic/optical/other ‘jukebox caching

services”; storage pre-fetch or pre-loading
capabilify; “jukebox queue management’

capability; and data compression
technologies used by the imaging system.
The types of file storage formats proposed
3

must assure a common file format interoperability between the different types of
imaging or electronic data transmission
systems currently used by various state
agencies

• Image / Data Viewing Services using
high resolution, 19” - 21” view stations and

with desktop (‘Pus The ability to view
color images and gray scale images is a

mandator)’ requirement Other anticipated
image viewing services include the ability
tn “pan in or out” on the documents.
“zoom n or out”. “scale to fit” viewing,
document search:ng”, “page through’,
“gn tc a sijecific page’ etc

• Vendors should describe in their

prupm ~i whether tnese zoom in out,
5

etc types of services will be provided by
the imaging system software or by the use
ofspecific proposed viewIng morstor
hardware.

-

image /Data Print~ngSc”vices, including

~otential integration with .ind use of
existing state agency LAN arinters

• \/endors should specity any special

bcarcjs that ,are required for their imaging
system’s pr;nt services

if

thc’ use of existing

state agency LAN printers / print servers
are proposed

• lmcge / Data Fax Services, both sending
and rece~vingiacqu~sitior.(

• Image / Data Workflow ,Minagemenm
Se.~’ices, nrlud~nathe integration of the
moving system w’th the state standard
groupv~’areproducts iGroupWise(, the
ablity to ntegrate with Lotus Notes (for
toe Dupt of Insurance) and the ability to
set workflow procedures

4
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-

Imaging System Securay Services.

including the integration of the imaging
system with the use of the state’s digital
signature technology (from Digital
Signature Trust Company,) Conremplated
functionality includes, the security
integration of the imaging system into the
existing state agency operating
environment )wor~tationand LAN,), plus
any additional security ability of the
imaging system itself, such as restricting
access to certain imaging system functions
(indexing) by the users, restricting access
by user to added notations. etc Also, the
ability of the system to purge information
from magnetic or optical storage platters so

that

is becomes unreadable.

• Imaging Syctem Backup and Recovery
Services, ncluding the use or any UPS
devices, magnetic and opnicoljukebox file
backups. etc
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.

• Imaging System Notation Servces,
includ~ngthe ability to create within image
notations, reduction cap,ibilites, and the
abili’ies to restrict access to noes I data
within images

• Imaging System Computer Output to
Laser Disk ICOLD~Services (as needed by
selected agencies)

• Imaging System Toolsets (as needed by
selected agencies) available to state
computer programmers that would allow
some customization of the imaging
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software / consulting design and
instail,.tion solutions 1 h s category of
serv:ces would include operator training
1
view ng staton user craning, providing
technical or user manuals, futu’e software
upgrade strategies. after inst Ilation
support. etc.

• The RFP provided a standardized description of each
agency.
For each of the 13 agencies, the
RFP briefly described the
agency’s use of documents and
the Business Need for Imaging.
Each write-up identified important data elements such as
agency name, document types,
document sizes, volumes, paper
color, ink color, back scan (YI
N?), security requirements,
number of users, scan stations,
monitors, other technologies
employed, and notation requirements. Here is the shortest
write-up:
The Department of Public Safety / Driver
License Division stores documents that are
generated from many sources, both
internal and external The mission of the
Driver License Division is to raise the
standard of excellence of Utah dri~.’ersby
providing services in the form of eciucaticin,
intormation, screening, testing and
licensing.

S

application soflware Vendors should
specify the computer progarnming
lcnguages or imaging system scripting
languages usable with their product.

• Vendor Systems Integration Services for
the Imaging System that will be providea ~n
addition to the proposed hardware /

S
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Business Need for Imaging The ability to
store and retrieve paper aocuments in an
electronic form in sizes ranging from 3

‘2

X

5 inches to 8 ½
x 14 inches Coloc Black
and white Volume 15000 - 25000 pages
per day Volume of existing backlog.
.-500.000 Technology Integration electronic documents, digital signatures,

S

COLD. Security Requirements Normal
sensitive informatiomi security - password
protection Notation ebility to pl.iCe .a
‘certificate of marling’ eIectnonic~Yon a
scanned document Users’ 6.8 in one
central ~ocat~or~current Equipment Novell tile server.

z opt~cCtplatter

S

•

Please indicate whether you agree or

jukeboxes. 2 scanning stations, 2 ndexing

S
S

statOns

S

a The RFP made good use of

pr~sio05of this RFP. ~ you disagree.
attach documentation explaining your
disagreement. Any disagreement ~

ers provide them with complete
information and to simpli~the
evaluation process.
In the body of the RFP, the
rules for mandatorY requirements were described and the

~

not documented will ~iminateYoun

7.5 Letter of ~~~~ntandTe5tingof Pmodu~

proposal from fufther consideration.

The ~pplier)S) identified as best meeting the

Agree

Disagree

_,,~_—

:
:
:
:

checklists to ensure that suppli

:
:

disagree ~th the following mandatory

:
:
:

—

~S

State’s requirements Will be asked to assist in

Standard Term5 and

•S

the installation and configuration ofthe

Conditions

•

Imaging Solution irs a test environment to

3.2

Sole Point of Conta~

ensure the selected lmagiflg Solution meets

3.3

References

or exceeds the Stat~5requirements A letter

3.4

Pricing

—

3.5

Standard Compliance

—

3,6

Payment

—

—

—

3.1

TOPIC

Contract Termination

S

ance with imaging product
requirements. it contained ~
items organized into the follow-

:
:
::
:
~
:

This sect~C,flindudes tems tf at relate to me
acceptance at all types of services and
goods rvquected The terms god
renditions in this section are standoras that

:
:
:
:

of intent from the State of Utah will b~
pco~dedindicating a contna~will be
negotiated and signed With the supplier
upon successful completion of product

testing

S

Checklist 2 dealt with compli-

S

suppliers were instructed to
complete Checklist 1. Here are
the rules contained in the RFP:

~ The evaluation process was
described in detail and included product testing of at
least OflC supplier’s solution.

ing groups of related requirements: product performance

S

More information

:
:
:

Rick Ashby, purchasing Officer
Division of purchasing

,

TrialPeriod, Service ,and
Maintenance. ~ an illus~atiVe
example, part of the checklist
~
with ~~~aAcqmshubon
features is reproducedbelow.

~

:
:
:

govern this RFP ~nd are the mir’~m’~m

:

requirenlem’ts for a proposal to he

:

“acceptable’ or ‘potentiallY ,i.ceptable.”

5
S

5
S

:
:

S

~ailure ci .orripiy witn any ot these
mandatory renuiremellts m’y rcuuit in the
proposal beinc~deemed “unacceptable,’

-

MondutorY

Requirements to record your respoOses ~
these terms grid conditice’iS. See Section 0

<http://

~.governor.state.ut.u5/s1tdI
default.htm>

Si~oplierName; ________________________________________________________
5
Please indicate whether ~OU agree or disagree ~th the following mandatory provision of this RFP

:

lf you disagree, attach document~tionexplaining your disagreement Any disagreement that is not
dowmentedwill ~iminate your proposal from further consideration

-

~
S

Product Requirements

Proposal Preparation Instructions for further

••

Agree

inf’,rmoticn.

.S

Disagree
—

Checkl~5t1 dealt With compliance to
gdministnative and contractual issues ~nd is

Fax: (801) 538-3882

CHECKLI~2~IMAGINGSOLUPON MANDATORV REOUlREME~S

~ndrio tunrher evaluatiomi will c,ccur
Com:~leteChecklist I

State Office Building
Room 3150 Capital Hill
Salt Lake C1~,Utah 84114
Phone: (801) 538-3142

4.1 I .1 Acquire an image from scanner, fax sources, and other elecftOnic
sources, inducing mainframe. LAN. and UN~sources

:

4.1.1.2 Pe~onmduplex scanning

reproduced below

—

CHFCKLi~1

—

—

4.1.1 4 AccOmmodate non standard sized documents.

REOUIREMENfl’S

,_,,,,,,~

—

4~l13 DmnifOnt OCR.

Supplier Name’

—

4.1 1.6 ~R.

—

4 I,1.7 Antomatic Document feed.

~

-

MANDAtORY

5

4.1.1 .3 Scan in a range of atleast 100~300DPI.

5

State of Texas

S

General Services Commission
Records Management Imaging System
Request For Offer 303-7-1086
March, 1997
-

~eofContents.:

:

Purpose
Scope of Offer
Special Considerations

S

Evaluation Criteria

Attachments;

.

S
S
S

.

A; Vendor and Contract Information

B; Application Specifications (10-page fOrm)
C’ Technical Specifications (3-page form)
D; Hardware and Software Specifications
(7-page form)

S
S

E; Management Specifications
(6-page form)

S
S
S
S
S
S
S

F Cost Section (8-page form)
Vendor Affidavit Good Faith Effort Program
(7-page form)

,

Electronic Records Standards and
ProcedUres (9 pages,)
~.
-

Overview
This Request For Offer (RFO)
was issued to pre-qualified
information systems vendors.

NeLwomking Products Proposed

:

Some Interesting
Features

:

offer. The Table of Contents of
the Vendors Offer is presented
below:

Appendix C; Hardware/Software
Contracts & License Agreements

~
S
S
S

~

Vendor and rontr,lct Infommriation
(7 page form)
B Application Specifications
(10-page form)
Sec I Scanning/Document lrnaoinç

~

Sec 2

~
~
S
S

5

s

software, related hardware and services to
pro/inc the fdilnw~ng’automation

M.inaqemeflt

~
•
~
•S

tuncticn.ility ncr addino,
chanq!nG.
-‘
deleting. merang, imaging start ge and

:
:

re:rleva;.sort’nq, copying. report:ng and
other tcisio as necessary to manage

Sec 3

Retries’al/PUblit Access Support

Sec 4
Sec. 5

System Management
Miscellaneous Application

:

S

:

:~
S
S
S

Hardware/Software Spec’ficatior.s
(6-page’ form,)
B. Management Specif~catirsns
)6.page form,)
i

Sewr;ty

Sec 2

Warranty/Maintenance

Sec 3

Site Specifications

future may he maintained by the Generai

Sec 4

Documentution

Servces comrnissnafl Images are to be

:
:
:

Sec 5.

Instaliation and Train:nq

sec 6

Project Management

s•
•

Sec. 2 Cost Detail
C Offer Affidavit

dorumnents tnat are o;rientiy or in the

sorted on Optical Disks for AnchVai
purposes ,~Jlproposals submitted are to be
for a futy integrated records management
.

:
:~
.
.

Sec

Technical Specificat~ons(3-oaqe morm,)

~‘

Cost Section (8-page form)

Sec I’ Cost Summary

Resumes of Key Personnel

-

S
S
S
S

C.

Append:x B:

• Each form posed a series of
questions
had space for
the vendor’s response.
For
Form B Application
contained
16 requirements for Scanning!

D.

Specifications

Project Management Plan

Appendix F, Additional Information
Provided by Vendor

S
S

:
:
:

~

:

lndexino/InlOmrTh,tiOfl

D.

S

A

5

I his request for offer (RFO) is for applicator.

6

Appendix B’ Technical Brochures and
Data Sheets for all Hardware. Software, and

s

Boilerplate Sales Agreement (1 4 pages)

and document image pnodess~flOsystem

•

Vendor’s prepared their offers
by completing 40-pages of preprinted forms. These forms can
serve as a valuable checklist for
organizations developing RFPs.

• The RFO organized the
vendors’ responses by having
the vendors complete 40 pages
ofpre-printed forms. There
were 7 major forms to be filled
out. In addition, vendors were
permitted to enclose specific
information describing their

:
:
:

(7 page form)

Appendix A Functional Descnipt~onof the
Application Software

s

S

Preliminary Information I-page form)
General & Special Terms and Conditions

~

S

:
:
~
S

s
S
S
S

Document Imaging. One specific requirement was “h.
Provide setting change
300
dpi or 400 dpi resolution”. For
requirement, the vendor
was to state whether it was
Commercially Available, In Beta
Test, Required Additional
Development, Could Be Met by
An Alternative Approach, or
Can’t Be Met.

The

Section required a
cost breakdown for each component of cost organized into 8
categories: hardware, software,
installation, training, documentation, project management, other and freight.

More Information
•About RFOs and general
information about the Qualified
Information Systems Vendor
program: Visit their Web site
<http://www.gSc.State.tX.Us/
.

stpurch/qisv.html>
this RFO: Send email
to: David Vasek, at
david.vasek@gSc.state.tx.us

Nebraska Secretary of State’s Office
Filing and Imaging System for the UCC and Corporations Divisions
Request for Proposal for Contract Services Reference SCA-Ol 02
November 17, 1997
8 12 OutputApplications
8 13 Application Documentation & Source
Code requirements
9. Application Requirement Corporations
DMsion
9. 1 Data Conversion from Mainframe
9.2 Corporations Workfiow
9.3 Filing Application Database
Requirements
9 4 Additional Corporation Filing
Application Processes
10. Application Requirements’ DCC Division
10.1 Maintenance of Central Index with
Counties
102 Data Conversion from Mainframe
10.3 DCC Workflow
10 4 Filing Application Database
Requirements
io.s Additional Filing Application Processes
10.6 Electrorsc Filing
10.7 County Filing

Table ofContents
(Editor’s note; Only the subsectionsfor
Sections 8 through 1 2 have been included.
All other subsections, some 150 in number
have been deleted.)
Section I Introduction; Project Overview
(5 pages)
2. Procurement Procedures (8 pages)
3 Standard Terms and Conditions
(10 pages)
4, Proposal Preparation InstrUctions
(B pages)
5. Proposal Evaluation Procedures (4 pages)
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Overview

S

This RFP is to select a contractor to implement a new system.
The body of the RFP was 134
pages long with 122 pages of
material provided in the appendices. This RFP was very
thorough and took great care
to provide suppliers with much

S

To extract and summarize the
entire RFP is beyond the scope
of this newsletter; however, the
section containing the instruc-

12.4 Application Development Plan
12 5 Central DCC index plan
12.6 DCC Electronic Filing plan
12 7 DCC County Network plan
12.8 Conversion planrtng
12.9 System Acceptance Test Plan
12.10 Training Requirements and Training
Plan
12 II System Demonstration Plan
12 12 Disaster Recov~Plan
12.13 Migration Plan
12 14 Company Information Requirements
Appendices

I I .2 All components must be year 2000
compliant
11 .3 Configuration considerations
II 4 Network sewer
11,5 Scaleable for fature countywordoad
increase
II S NetworkApplications
11.7 Network Performance Requirements
11 .8 Network installation
11.9 Database server, Image server
11 10 Mainframe interface server
11.11 Workstation Requirements
S
S

Some Interesting
Features

Requirements
2 I Proposed implementation Schedule
12 2 Project Management Plan
12 3 Subcontractor(s)

11. Technical Requirements
11 . 1 Oarification of techfacal specifications

8.2 Application Infrastructare
8.3 BacMae Document Conversion to Image
8.4 Applications
8 5 Filing Application Requirements
Common to Both Divisions
8,6 Accounts ReceivableApplication
Requirements
8.7 Imaging Application requirements
8.8 Fax Application requirements
8 9 Word Processing requirements
8, 10 Document Scanning application
requirements
8.11 Storage Application requirements

detailed information.

11 12 Future capability for Remote
workstation at the county
II . 13 Central CD-ROM drive access
11.14 Scanner requirements
1? 15 OCR Forms requirements
11 . 16 Laser Printers
11.17 Color Printer
I 1 18 Fax
II .19 Storage Requirements
11 .20 Storage Volumes
11.21 RAID. Magnetic Storage Backup
system
11.22 Technical Documentation
requirements
11 23 Support and Maintenance
12. Managementand Company
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tions to suppliers on how to
prepare their responses was
particularly well done. Following a brief extract from the
Project Overview Section, the
Subsections containing the
proposal preparation instructions describing the format of
the major sections are reproduced in their entirety.

S
S
S

S
S
S
S
S

S
S
S
S
S
S
S

common Local Area Network (LAN) for use
by both DCC and Corporations divisions.
These divisions are physically located next
to each other, The departmental server(s)
must support a Filing Database applicationan Imaging application, anAccounts
Receivable application. Office applications.
a Help authoring tool. Electronic

S

S
S
S

Messaging, and On-line Fax applications. All
personnel in these dMsions must be

S

• The Project Overview clearly
delineated the work to be done
by the vendor arid the work
excluded from this project.
1.6 Scope of Work
The selected vendor will implement a single,

S
S
S
S
S
S
S
S
S
S
S
S
S
S
5

provided a new workstation, and peripheral
equipment for scanning, printing, and fax
services The vendor must supply all of the
necessary dient licenses including any
license for “users’ recognized by the system
as print servers, fax servers, scan stations,
etc. The system must support equipment
and software for daily system backups, file
7

S

storage and tile maintenance.

,

responsibilities to project management. ite

Custom development may be required to

preparation and cabling, installation.

accomplish delivery of the filing application

training, data conversion, acceptance
testing, and formulating a disaster recoveiy

database specified in this RFP. In addition.
the selected vendor must provide an
interface to a mainframe database to
maintain a central statewide DCC index,
with data that is entered to the mainframe

:
S
S
S
S
S

plan and a migration plan.
The selected system vendor Will NOT be

responsible for performing the baclcfile
document conversion to images. The

by county offices.
S

•
The system delivered must include an SQL

database infrastructure, system

S

backfile document conversion effort ~ll be
a separate bid process and contract The
backflle conversion contract RFP will be

:

maintenance software, arid storage

contract is awarded. The selectedsystem

management software. The vendor must
also deliver a rapid application development
tool, which the user interface must be

S

written in, for on-going use by technical

S
S
S

support staff at The Nebraska Secretary of

vendor will have responsitrilities to the
backfile document conversion process, such
as specifying the record structure of the
image index and image attribute data, and

S
S
S

State’s Office.

issued shortly after the system vendor

~

importing the converted documents into
the system.

The vendor Will supply a network sewer to
16 workstations, and will supply 13 of the

A third party system (not the vendor’s) will

16 workstations. Microsoft Nil’ Server is the

handle the Internet searches against the

preferred networking platform. The

electronic data against a copy of the

preferred storage technology is a

•

combination of RAID for electronic data and
optical storage for images. The vendor must

S
S
S
S
S

supply the necessary data, image and
mainframe interface servers to provide the

response times spedfled.

S

:

image requests to the vendor’s supplied
system The selected vendor’s responsibilities

to Internet applications are that the vendor
must specify the recordstructure and allow
a third party to download the electronic
data records for use in Internet searches,

The Nebraska Secretary of State’s Office Will

and must process Internet requests from the

incorporate orty three existing workstations

third party system for selected images to be
displayed and downloaded over the

into the proposed configuration All other
components ofthe proposed configuration
must be supplied by the vendor, including

S
S
S
S

.

software, scanners, scan station(s), printers.
print sewer(s), power conditioner(s), backup
system, fax system, all cabling, all

components necessary to achieve the DCC
central mainframe index and all application
software

The selected vendor Will have major

Internet.
Vendors are asked to provide a cost

storage oevices, storage management

8

records. The third party system will send

S
S
S

:
:
S
S
S

•
S
S
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proposal for an OCR forms process as a
separate option to handle annual corporate

tax filings.

• Proposal Preparation
Instructions
4.12 Format of Major Sections
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.........SSSS.SS..SSS.

S

•

S

This iost section shoiJld include all

~
S

solution is Lonsidered an option-that the

S
S

haroWare components induding system

~

Nebraska Secretary ot State’s Ctt~cemay or

~

hardware. server(s). storage systems. media,
workstations. printers, scanners. fax, all

S
~

‘

to all components. induding custom

S

.

:

may not includ~in the tinsi contract
purchase

:
:

~

The L05ts should OC presented spreadsheet

•

peripherOlS ~nd hartf~arecompOneT~t

documentation

summarize the total monthly maintenance

developed pieces~for each year over five
years. A~additional maintenance cost
items should be stated here.

style as described ‘n 4 20 2 .ibo..’e.
The costs should be presented spreadsheet

•I

style as described in 4.20 2 aoove

I
S

S
1 20
5t5 7 SchedUle F’ AppiicatiOn develoPment
to

•
The S~tereservers the right to acquire .sny

hardware equipment through exoting Stare
contracts which have pi ev~OU5lYbeen
awarded through competitive bidding

4.21. Appendices

s
S

All Supplemental information should be put
in an appendix. All sections including the

s

S

S

~

S

:
:

Al cosrs :,ssor.iate’aiim any rnsc’m
sofa/,’are apPlic~.itiOfldeVelopoient should

appendices must be bound with main body

:
:

of proposal The following appendices are
predefined for inclusion in the proposal’

be detined in :r.~ssection. Each sofaNare

development a oject chculd be sta:ed as a

omocesses All hardware co,mpCiients

4 2 1 1 1 Appendix A. Ancual Report

quoted by ‘he vendor will be rev~e’Nedto

S

separate ‘ne item The ronrac’Or must

S

determine ii equipment of equal or

•
S

define all o~e.tirnCcosts, warranty per~odS

5
S

comparable value can be acquired at a

•
S

~

ye~r,.tne monb’ly maintenasce

S

better price through existing equipment

~S

~ha~qes
abet the first. year warranty period

s
S

4 21 1 3 Appendix C; Sample Maintenance

contracts.

•
S

tar each of the next mur years beyond year

•S

Contract

one
4 20 4 Schedule

c Software

4 2 1. I 2 Appendix B; Marketing Uterature

:
:
:

Additional Information

:aclu’_iir~gsystem so~v’re,$orage and

:
:
:

system management softs’J.lrP, client

•
S

deveiopme~(associated witn all aspects at

~S

Mary Lanning
Dept. 01 AdminiStrative
Services
Purchasmg Bureau

operating systems, server applcutior5S

S

tr.e m,,rvigemert requirements of tnn

~

301 Centennial Mall

vaue
and workstation cl~ents,and
5~~
softwOre documentation

:

pr~eCtas stated ri sectiOn 12 of this REP.

:

~hcUldbe defined in this sect’on Separate

1

This cost section ~hou dinclude all softw:ire
,.ornpo’~Cntsnot custom ceveloped

The costs thOUld he presented spre.~dSheet
style as described in 4 20 2 above

4 20 8 Schedule 0 Cost or Seraices

Al serarce costs (except for opplict~0on

:
:

South Lincoln, NE 68509
Phone: (402) 471-2401
Fax: (402) 471-2089

line item5 snould be stated for
Project management service
lns~il3tiOflservices including coblrno and

5
S

4 20 5 Schedule 0 Ovmfnunication

:
:

“

~

am preparation
* Training services

~

•

AreyOU0n0~

S
1
S
S
S

mailing

•

This cost section should nc:lude ~ll

S

Other services, describe

S

communi,aniotl components iricludino

S

Total cost of all services

.
S

cabling, line charges, leases and licensing.

•a

~nd communication doCun1ent~tionl

SS
•

~.20.9 Schedule H Ma~nmenance& Support

•

The warranty periods and monthly

5

ma~ntenafl~~
charges for the individual

i

5

he c0 0 should be presented spreadsheet

style as described

its

4 20 2 abOve

4 20 6 Schedule E. Optional OCR SoliJtiOfl

rhis cost schedule must present all

components of the OCR SolUtiOri The OCR

If YOU want to receive
information about our other
pubIiCatiofl5~workshoPs and
conSuItifl~services, drop US

•

:
:
S
S
Ia

list?

•I

•

alineat

~

asner@ComPU5~e~om

hardware and software md communication
components should h~stated with the
hardw~r~.
sottware. and communicasions
c05t

schedules. Schedule 0 should

: _______________________
NEED A SAMPLE RFP?
•
S

S
•
5
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State of Wisconsin
State Bureau of Procurement
Consulting and Implementation Services for Document Management Electronic
Imaging Systems Utilizing IBM ImagePlus Visuallnfo
Request for Proposal RFP No. 2741 5-GRS
Jan. 22, 1998
TABLE OF CONTENTS
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Overview
This 40-page RFP is to select
contractors to provide services
to various State agencies. Once
a group of Contractors has been
selected via this RFP, they will

be eligible to compete for
specific projects through another procurement process.
The purpose of this RFP is to
pre-quali1~rcontractors for work
controlled by specific agencies
and to facilitate a streamlined
procurement process by the
agencies.
This RFP permits vendors to
propose services in several
categories of work. The state

has selected IBM ImagePlus
Visuallnfo as its standard.
12

S
S
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S
S
S
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Some interesting
features
~ There is a two-stage selection
process. One by the State; the
other by the agency.
In the overview, the state describes the two stage process
for selection of a contractor by
an agency. First, the contractor
must be selected based on this
competition. The agency then
runs its own competition for its
specific services but only invites
the group of selected contractors to compete. The State
competition is not based on
cost and is, in-fact, a technical
qualification process.
2 .1 Ibis RE contains requirements for
p ovid’rig consulting and imoleme”rtat’or
‘ervices ~o State of Wisconsin agen’ies tnat
are s’udying aria developirg document
iniagino applicario”is Al work performed
under the resulting canto cts shall be for
imaging applications utilizing tne state.
designated standard irm gino software. IBM
irmgePlus Vrsuall, fc.

The state intends to make muitiple awards
in each of several service categories and
publish the names of the awarded vendors
as ~tate Procurernehr Operational Bulletin
1
lbul, etin) The aw rded vendors Will be
eligible to compe e for specirrc projects
through a subsequent and streamlined
‘best value’ proruremen process State
agencies and o’her entities wish to make
use of these cor1tr,mct~’will be required to
seek added competition among the bulletin
vendors before entering into purchase
greements The results of ft is REP will

—
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considerably simplify the pumihase process
for these imaging-related services, and
vendors who receiveawards will have a
distinct advantage for state business

The state expects to spend aipproxinralely
53.5 million in the area of document
imaging during the first year of this
rontract. However, use of these rontracts
shall be optional for all stale acendes. and
the state does not guarantee any level of
business to rnany awarded vendor or for the
bulletin as a whole

2 2.2 Cost wilt not be formally evaluated as
part of this REP. Cost proposals for specific
contracts will be solicited, reviewed and
negotiated as p.mrt of the state agency
sciection process

Ormd

“best value’ purchase

agreement negotiations

• There ~vil1be two con t.racts
for each supplier: one at the
State level; the other by the
Agency.
Each project will be governed hy two
contr,cts A general contract result~nqfrom
tnis REP and .m proiecr contract negotiated
between the contractor and the agency

The general contracts resulting from this
RFP shall be between the State of
Wisconsin as represented by the State
Bureau of Procurement and the selected
vendors Project-specific contracts shall be
negotiated between the ordering agency
and the selected contracronls(
2 4 I The awarded contracts will be
published as a State Procurement
Operational Bulletin (bulletin( Tne bulletin
will include a vendorlcoteqoiy cross

S

reference and contact information provided

•

by the awarded vendors. The bulletin
should not he consdered as a preferred
vendor list or other endorsement of die
listed vendors It is merely a listing of those

S
S
S

:

spe ,ifir projects

.

• Each agency must have a

cornr)etitionamong the vendors.

*

S

vendors who are eligible to participate in a
streamlined procurement process fom

Systems Development and
Implementation
* Project Management
*

*

:
:
:

On-Going System Support
and Maintenance
Full Service Document
Imaging Consulting and
Implementation

The RFP then described each

category of service. It also
identified those items and
S
a
services that are not included in
S
~ the scope of this RFP or the
resulting contracts; e.g.,
S

2 4 2 Agencies Will be required to seek
added competit4on among the bulletin
vendors before entering into purchase
agreements, and cost Will be a factor in an

.

:
:

corstractor from the bulletin If a state
agency cannot find a vendor hat meets ~s
needs within its budget,

it

may follow

:
S

standard procurement procedures and

•
I

issue its own request for bid or request for

a
S

proposal far that particular need.

2 4

3

•

bulleun, each state agency shall be free to
nego iate its own autonomous purchase
contr~cts or purchase agreements’ With
the awarded vendors The terms and

:

conditions of such purchasing agreements

•

shall be specific to each purchase

•

agreerne

it

and shall not be construed as

modifications ‘o the nderlying contract or
other purchase agreements negotiated
under the bulletin

.

2 4 4 The state reserves he right to add
more contractors to the bulletin as a result

• The RFP stressed actual
work done by the vendors.
The RFP sought sufficient
information to evaluate the
skills and experience of each
,

contractor for each category of

Subject to the requirements of the

~
S
S
S
S

:
•

:
:
:~
S

•
S

•

:

Outsourcing ofdocument

scanning and document converSion services.

agency “best value’ derision to select a

S

service. Much of this information was based on actual work

performedby the contractor.
For example, for contractors
proposing Feasibility Study!
Business Case services:

:
:
S

~
S

•
S

•

:
:
S

•

~

S

S

~

a
a

S

~
•

5
S
5

I
S

S
S

S

S
S

I

:

:

of individual agency orocurements

• The RFP sought to identify
multiple vendors.
A vendor could propose some
or all of the following services:
* Feasibility Study/Business
Case

S
I
S

~

:
:
S

a

S
S
S
S

:
:
:
:

More information
Greg Smith
State Bureau of Procurement
101 E. Wilson Street
Madison, Wisconsin
Phone: (608) 266-8413
Fax: (608) 267-0600

e-mail:
smithg@mail.state.wi.us

•
S
S

13

BC Film Commission Photo Library System
Request For Proposal No STC9800253
08 January 1998
Table of Cei’itents

.

1. lntroduction

2 Administration
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4. Requ’n’ed ~tem desciIption
5. Project pha$~
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Proposal content
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.

:.

Appendix A. Standard subject headirs

Appendix B Sample script breakdown
Appendix C. Man btory rqJf-eiTients

:
:
:
:
:
:
:
:
:
:
:

~

.

Overview
This 30-page RFP is for the
design, development, implementation and testing of a
Photo LibrarySystem. The
system is to store, retrieve, and
print digitized photo images.
There are approximately
130,000 images from more
than 15,000 different production locations.

turnkey solution With minor customization

Some interesting
features:
• The RFP explicitly acknowl-

incorporated into this document

4 4.1 Requirements Based on RFI Analysis
The following s~temand project
requirements that must be addressed in the

software so this cost is not part of the 11Ff”

:
:
:
:

propo&iil.

~

hardware and software requeements ton

estimates for purchase. The Ministry Will
purchase all required hardware and

:
:
:
:
:
:

The Ministry issued a Request for
Information that closed December 5, 1997;
we received 15 responses from interested

:
:
:
:
:
:

firms. These responses have been reviewed

14

requirement for CDjukebox technology.

8 The backend database will be Oracle

~ The existing Folio data must be
converted and imported into the new
system

10 There must be a scanning module for
scanned images with attribute

information into the database

It Images may be stored in the file system
or the database. This issue needs to be
addressed in the REP proposal

12. There is a requirement for an archive

2 The proposal must provide specific fiscal

database but Will rio longer return hits on

year end IMarch 31. 1998) deliverables

normal searches. The Film Commission

with costs for the first contract These
deliverables must dovetail nicely into the

:

project deliverables.

•
~

3 The RFP proposal must be a fixed price
proposal, including hourly rates for out of
scope elements.

~ The proposal must demonstrate project

:
:
:
:

needs the abiliry’ to conduct searches on
the archived photo files

13 There isa requirement for a purge
function as well as an arci’uve function

14 The front-end application environment
was not determined This issue needs to be
addressed in your REP proposal

timelines to meet the end fiscal year and
end project dates of March 31. 1998 arid

:

1 5. Test data of 50 photofiles roust be

June I, 1998 respectively

:

scanned end entered into a database With

5. The scanning resolution will be 300 DPI
at 24 hits.

:
:

attribute information (can use migrated
Folio data for attribute info)

16 The system most bc delivered With
6 The image format to be used is JPEG
The comfression ratio has not yet been

:

detailed database and application devon.
preferably in EASE (Designer 2000)

determined and should be addressed in
the REP proposal

17 The application will not be required to
•

S

DI~SD.although there may be a

flag for photo files that will remain in the

edges the contribution that the
Request For Information process made to the document.
In the Introduction:

:

7 The storage media for the images will be

~

both the clients and the server with cost

•

which can be either custom-developed or a

technological capabiliLies has been

~

1997.

development of the software application

~

industiy standamas, directions and

:

through an RFI process completed during

The Ministry seefra a fixed-price solution for

analysis:

December 18th 1997. The information on

I The proposal must recommend

:
:
:
:
:

Ti’us RFP incorporates information obtained

RFP proposal were determined from the RE!

:
:
:
:
:
:
:

~ detail during the period December 7th to

S

handle merging multiple sc’inned im’rqes

S

S

into cne panoramic image This “met cJinq~

aa

2 Detennr.ine how tti handle the ~eces5?.ry

•

will be done manuallY during the scanning

•

lin~gesbetween the image ~5tPrn and the

~

phase of the pro)ect

Ciade database fO~both recording of index
information and retni~Jiilam mages

:

Is. The system must produce colour output
pages. printed on 8 5 by 1 4-mcI” paper

rercVen/(

:
::

3 Prepare t~eoverall desigil for the image

S

5 3 1 Phase I deliv~rablesDe:aileJ

S
a

systenTi.

S
S

business and technical reqi,iirefl”Cr’itS

•
S

APP~~~°~
user incerface dnsIgrl (irciumling

•I

norms, screen end report layoUts) Prnr.eSS
model Data model logical arid physicTIii

S

‘l t~eioPthe system proto~’pe.

•S

weigitiS.

a
I

S

~

S. Convert est data composed of 50

:
:

Weight

~~dprstandmnq
of project and
requirements

Eriti~relationship diagram Menu m,’pniiig
diagrani Business rules Piogram
speofiratans DeIelOPi1~’rit~nd

5 Test the s~te,rnusing she so selected
5~

~S

Skills ana expericilce with required

photo files.

•a

Support abiliry

I

s’:’

•S

Pr~dng~r’hJseI)

25
~

I lmplem~~
the system

~
a
~

Phase 1 of the prc ect calls for
1
.
cleVeloP~~~
of detailed requirements and

•

be done and the deliverables.

:
:

design. The ttst3 to be undertaken

lnstalled applicauion sohalare Data loading

I

5 2 Detailed p~seI tas~S

S

• The RFP defines the work to

appiic3ti~~o~vareDatabOse
5
rr.anagen1~~~
system create(ltteStPnl

S
S

20’.’~

“i

,mplemenwbon plans Coded and tested
5
S

S

technologY

TOTAL

•

seleted photo files,

~

,\biiry to meet rime IronieS

the following deliwr.lbles arr- ziticip’etad

S
a

• The B.FP defines the major
evaluation criteria and the

Criteria

S

e. ‘nJles’ datal System tesang of me

•
a

ap~licrit~~~
sottware User rraininq User
rfl.mnLJ.”I System support do~mentation

a

•

More information

ii~iTt

keromniend solutions for each item

-

•

I

This RFP is oei no ,ssued for Phase One

‘~1

a

trie proposed project The Ministry reserves

:

rhe right to dirOct some or all of the work

:

n uhsequerv phases to the success~’I
5
propcnei’.t of t~sfirst ohase Th~ssectioi. is
written to oe inrluWe for both custom and
off~the-ShelfsolutioflS arid therefore some
elements may not tie appropriate tor caller
solution In your proposal provide
responses to those elemei~tsthat are
appropriate for your proposed ~olUtmOn

outlined in Sect:On 3 and 4
Define data relationships and system data
flow
Define qu’iiiW controls

-

•

~
-

:
:
:
:

seoriy and insegrsy requircrnents

irnplementa~0nstrategy ~eflneissues
concerning project viabilitY

The first phase of this project will

I. Define the detailed reqUirernetlts for the
Film Commission Oracle D.stablse and the

MiniS~of Small BusineSS,

:
:
:

Tourism and culture
2nd floor 1405 DouglaS St.
Victoria, BC Canada
V8W 9W1
-

•

Phone: (350) 356-2218

Fax: (350) 356-2851

:
:

Email:
~

System design The System Design

•S

document w~lInclude ~hutis not limited
tO)

•

,

Deane physical dora structare and d~tO

S

lmplemenitani~and Tesfirig

S
a

ldeflti~performance requirerimots

(response times, availabliry) Define

S
S

1 Phase 1. Desmgn. DeVelOPihletit,

JaiiesTePo0rt~
Information Systems Branch

nclude but are not limited to

•

~

:
:
:

element aescriPtioils Define module
5
specification , including program smictUre
DocUm~~
the image tormot Define
procedures and controls (forms flow.

S
S

~

WE NOW TAKE ViSA

S
S

No more cheques for small amounts
No moreinvoices.

5

pmocediJresl Define capacitY requirements

:
:

•
S

rind lmmiraniOils Define securiW arid integritY

~S

•
S

provisions lacress control. data back-UP and

S

Irnege. including the qualitY assurance
requirernients and approach.

Deliverables During the construOion o~

~

clerical processes. controls, manual back-UP

We now accept Visa as payment for our
publications Simply indicate your
card number and expi~date on the ordem
term
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State of l(ansas,

Division of Purchases

Document Imaging Services
Contract Proposal 32801 Nov 4, 1997
Table of Contents
Bid Instructions
Conditions To Bidding
General Provisions
Spedal Contract Provisions
Specifications
Signature Sheet
Contractual Provisions
Attachment

Overview
This 22-page document, entitled a Contract Proposal, is, in
fact, an invitation to suppliers
to submit a quotation for
performing document imaging
services: to scan 60,000 large

format documents, and an
undetermined number of small
format documents. The bid
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document calls for the scanning to be completed on-site at

the Division of Architectural
Services.

Some interesting
features
• This short Contract Proposal
provided 6 pages of specifications and required only two
costs: Large Document Total
Cost Per Document, and Small
Document Total Cost Per
Document. The use of tracking
stickers, bar coded, was required as a physical marker
indicating that the document
had been scanned.
• Specifications were organ-

S

ized as follows:
Scanning Large Format Documents
S
S
S
I
S
S
S
S
S
S
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Scanning Small Format Documents
General Scanning Requirements
Scanning Workstation
Indexing
Project Completion
Location
Document Handling
Bidder Qualification and Quality Assurance
Deliverables

a

Tracking Stickers

S
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Invoicing
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More Information
David W. Metzenthin
Procurement Officer

State of Kansas
Division of Purchases
900 SW Jackson, Room 102N
Topeka, KS 66612-1286
Phone: (785) 296-3123
Fax: (785) 296-7240
davidm@dapurch.wpo.state.ks.us

Broward County, Florida Purchasing Division
File Image Conversion, Recording/Imaging Services
Invitation To Bid A09971904 Dec 1997
S

a

This 19-page Invitation to Bid
(ITB) was to convert 10 years of
microfilmed images to tagged
image file format (TIFF) bit
mapped electronic images with
group 4 compression. This
equates to an estimated 12
million images of microfilmed

official records documents.
The ITB provided 9 pages of
Specifications and Requirements dealing with items such
as image quality, indexing,
media, delivery schedule,
sample files, payment terms
16
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and vendor qualifications.
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:
:
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The major vendor qualifications were:
A. Bidder(s) must have successfully
completed one (1) single project
converting and indexing a minimum of five
(5) million microfIlm images to tagged
image file format (TIFF) bit mapped
electronic images with Group 4
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compression

B Bidder(s) must be able to demonstrate

C Bidoer(sl must supply three I ~Iverifiable
ws’amer references One reference must
be related Sc) a proJect where converting
and indexing a rnrinimum of five (Si million
irniagen was successful’y compleir-d W’th’n
the Uss two (2) veers

More information
Paul Cropper
Broward County Purchasing
115 S. Andrews Avenue

Fort Lauderdale, Florida
5
S

33301

~

(954) 357-6065

the ability to meet the daily volume

S
S
S

requirements of the delivery schedule

a
S
S

THE RFP REPORT
The newsletter of ideas, checklists, guidelines and information about the Request For Proposal

INSIDE
pg 3

.._....

The Procurement Officers in Alaska have less

Great examples from
Alaska, Massachusetts
and Georgia

discretionaty power than their colleagues in
some other jurisdictions. This approach
supports the development of a standardized
RFP shell.
The RFP shell developed by the State has
three groups of important features; (i) the
structure and use of the document; (ii) the
instructions provided to the Procurement
Officer; and. (iii) the terms included in the RFP
itself.
Massachusetts
Request For Response Handbook

pg 8

In 996, new regulations were promulgated
which dramatically changed the focus and
execution of procurement-related activities.
These regulations introduced a single
solicitation concept called the Request For
Response (RFR(. ‘the mechanism used to

Why should you standardize?
Why should an organization
adopt and maintain a model
RFP? What are the advantages
of a readily available RFP
“template”? It takes a lot of
work to develop an RFP from
scratch. To create a simple
RFP, you need to know the
process, the requirements, the
organization’s policies and
guidelines, as well as applicable
laws. The process often generates documents and is controlled by documents: review
forms, approval forms, contracts, acceptance forms.

communicate Competitive Procurement
specifications and to request Responses of

Having created one RFP and

interest from potential Bidders” This RFR

completed the selection pro cess, the second is a lot easier.
In completing the first one, a
person obtains real knowledge
and experience. Having issued
an RFP and evaluated proposals once or twice, organizations
start to look for short-cuts.
How can they improve the
results, simpli1~’the process,

replaces a variety of procurement instruments
including RFP (Request For Proposal). IFB
(Initiation For Bid(, ITB (Invitation To Bid), and
RFQ (Request For Quotation).
Georgia
Guidelines and Template

..........

pg 13

These detailed guidelines and the
accompanying RFP Template were developed
for “use by all local governmental entities,
including cities, counties, school districts, as
well as state government agencies and

and reduce the amount of
knowledge needed?

Regional Development Centers in contracting
for professional financial and compliance
auditing services”

MichaelAsner, Editor

RFP GUIDELINES & TEMPLATES

Alaska
Model RFP

ISSUE 21
MAY, 1998

There are a number of different
responses to this question of
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standardization. In some
organizations, typically those
that issue few RFPs, each time
they start anew. However, if the
same people are involved, then
they build up a body of informal knowledge based on past
experience. They have old
project files, memos, a few
examples, and their own prior
work.
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Other organizations go further.
They recognize the costs and
risks associated with this
process. They attempt to extract some value from each
effort which will improve the
next RFP. These organizations
introduce some level of standardization into the process or
the document.
For most organizations, some
level of standardization of the
RFP makes sense. All RFP5
must deal with the same two
sets o issues. First, the rules
for the process; second, the
requirements or specifications.

a
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S

a
a
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Formalizing and standardizing
the rules is relatively straightforward. Simply take the rules
from your latest RFP and use
these next time. If, in reviewing
the new RFP, some of these
rules no longer make sense,

RFP GUIDELINES & TEMPLATES continued form page 1

The RFP Report is published by
Michael Asner Consulting, a division of
Michael Asner Holdings. 5951-237 A
Street, Langley, B.C. V2Z 1A6. Canada.
Phone / Fax (604) 530-7881
ISSN 11 92-392X

Printed/n Canada.
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Copyright 0 1998 Michael Asner
Consulting. All rightsincluding translationinto other languages, reserved by
the publishers. No part of this publication may be reproduced in any form,
bymicrofilm, xerography, or otherwise, or incorporated in any information retrieval systems without the
written permission ofthe copyright
owner

RFPs and the law of contracts
The process of issuing an RFP and receiving
proposals does, by design or inadvertently.
establish contractual rights and obligations.
Each RFP and the associated process
should be reviewed by your lawyer or legal
department prior to issuing the RFP. The
examples and sample RFP5 used throughout this text have been used in many
differentjurisdictions in the past. The
author makes no claim about the appropriateness, correctness, or legal consequences of these examples or sample RFP5.
Competent legal advice should be obtained to review your Request For Proposal
and the associated process.

Our Reference Books:
• The Request For Proposal Handbook
• Handling Supplier Complaints and
Protests
• Selecting a Computerized
Maintenance Management System
Our internet address is:
asner@compuserve.com
2

S
S
S
S
S
S
S
S
S
S
S
S
S
S

a
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S

a
S
S

a
S
S

a
S
S
S
S
S
S
S
S

a
a
S
S
S
S
S
S
S
S
S

a
S
S
S
S
S
S
S

then change them. If a new
situation arises and rules must
be modified or added, then
revise your standard.
It is difficult to standardize the
detailed description ofthe
requirements for that is what
makes each RFP unique.
However, you can standardize
the format arid the type of
information contained in your
statement ofrequirements. You
can standardize the format of
the information that suppliers
send back. You can standardize
the questions which you ask
suppliers to determine their
experience, corporate capabilities, or references. You can
have a pre-defined standardized evaluation procedure (and
forms).
Some organizations are concerned about promulgating
standards; others issue RFPs
for similar goods or services all
the time. For example, central
finance groups might create
RFPs for audit services for all
the reporting agencies. Or
central information technology
groups might create RFPs for
various departments acquiring
document imaging systems.
These types of organizations
can standardize, not only on
the terms and conditions, or
the evaluation process, but they
can standardize the description
of the users’ requirements.
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Standardization makes it easier
for new people to understand
this process. It makes it easier
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for managers to direct and
control this process. Andit
certainly makes it easier to
defend the process as being
“visibly fair.
Since the RFP is both a document and a process, there are
many opportunities to introduce standardization. There are
many elements which can be
used to simplify the process,
reduce the risks, reduce the
costs, or reduce the amount of
trainingrequired:
1. Standardize the Table of
Contents of the RFP document
2. Standardize the Terms &
Conditions which are included
in the RFP document.
3. Standardize the contracts
resulting from the process.
4. Standardize the process by
identifying tasks and having a
standard project plan.
5. Standardize the format of
the RFP document.
6. Provide a standardized RFP
shell or template.
7. Provide a standard checklist to monitor the tasks before
the RFP is issued.
8. Provide a standard checklist to ensure that contracts
deal with all required issues.
9. Provide a standardized
statement of requirements for
similar types of procurements.
This issue of The RFP Report
presents three examples of
standardized RFPs. Each
presents a different perspective
on standardization.

Alaska RFP Template
The Procurement Officers in
Alaska have less discretionary
power than their colleagues in
some other jurisdictions. The
detailed nature of the State
Procurement Code and Regulations removes many options.
There is no debate about publishing weights in an RFP or
how to convert costs to points.
These issues are prescribed by
law and cannot be changed.
This approach supports the
development of a standardized
RFP shell.
The RFP shell developed by the

S

~

:
:
:
S
S

a
S

a

State has three groups of
important features: (i) the
structure and use of the document; (ii) the instructions
provided to the Procurement
Officer; and, (iii) the terms
included in the RFP itself. Each
of these groups is discussed in
the remainder of this section.

S

:
:
:
:
:
:
a

1. Structure and Use of the
RF’P Shell
The RFP Shell is noteworthy for
several reasons:
a The document is easy-to-read,

S

S

and easy-to-follow.
• The document identifies the
laws and regulations governing
the content of each section.
a The document clearly identifies
those sections in which the
S
Procurement Officer has some
S
discretion as well as those
S
sections which must be inS
a
cludedwithout alternation.
a The document is available to all
government Departments and
Agencies in both printed and
electronic form. This makes it
easy to modify with a minimum
of effort.
S
~
a The document comes complete
S
a
with attachments.
S
a

:
:

:
:

:

TABLE OF CONTENTS
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2. Instructions to the Procurement Officer

Checklist

a

-

S
S

S
S

S

or Regulations which applies.

S

• Procurement officer word choices in a

Instructions to Procurement Officers
-

Instructions to procurement officers are

shaded and begin with “Procurement
4

S

~

-

‘This

RFP shell attempts to walk the user

through a logically arranged series of

For example’ WILL I WILL NOT You

subjects that should be considered when

word in regular style print e g.. will riot.
S
S
S

a
S
S

a

‘The location of unique names and

S
S

numbers are identified like this.

a

S

a

78492

~

section are in caps, bold pnnt and italics,

should make the choice, then enter the

a

a
S

the final draft of the RFP.

~

The document presents clear
instructions to the Procurement
Officer. Each section of the
model RFP identifies the options
available, and the applicable
section of the Procurement Code

Officer Notes” Delete these Instructions in

~

drafting an RFP. Where permitted.
procurement officers should exercise
discretion to include or delete those items
best suited to their specific RFP

S

Delete this instruction page in the final

NAME or NUMBER. You should pro~de

-

the correct name or number and enter that

draft

information in regular style print, e g...

3. Items in the RFP Itself

S

a
S

a

Many of the specific features of
the actual RFP are also noteworthy. Here are some highlights. The actual document is
some 50 pages in length. The
following items while not
unique do improve the process
and quality of the document.
They deal with issues, concerns, potential problems which
are not always addressed in
RFP documents in other jurisdictions:
*

It is the vendor’s responsi-

bility to ensure that the RFP is
not defective.

S
S
S
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The requirements for prior

experience must be justifiable.
*

Acceptable types of con-

tracts are identified and discussed.
*

The Procurement Officer is

directed to describe the work to
be done and the schedule in
detail “Write it as if you were
trying to explain it to a twelve
year old child”.
-

The questions used to

establish the scores are defined
and published in the RFP.
In the remainder of this article,
each of these key features are
described.

a
Procurement Officer Note: This
Section Should Not Be Altered Or
Deleted.
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objectionable matter. Comments
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concerning defects and objectionable
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material must be made in writing arid
received by the procurement officer at least
ten days before the proposal opening. This
will allow issuance of any necessaiy
amendments. It Will also help prevent the
opening of a defective solicitation and

S

a
S

a
a
S
S
S

a
S
S

a
a
a
S

a

S

a
S
S
S

An offeror~sfailure to meet these minimum
prior experience requirements Will cause

a
a

responsive and their proposal will be

on any omission or error. or on the content

S
S
S

of the solicitation, will be disallowed if
these faults have not been brought to the

attention of the contracting officer in
writing, at least ten days before the time
set for opening.

a

2.07 Prior Experience
Ifcertain levels of experience
are required, they must be
measurable and reasonable.

No specific minimums have been set ror

S
S
S

iriS

RFP

OR

responsive. ofterors must meet these
mir,imurn puor experience requirements.

3.01 Contract Type
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in order for their oilers to be considered

rejected.
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Procurement Officer Note: This
Sentence Should Not Be Altered.
But May Be deleted If Not
Required.

award could not be made Protests based

Procurement Officer Note: Alter,
Revise. Or Delete As Required.

a

Be Careful About What You Ask For
As You May Set Requirements So
High That You Disqualify Good
Potential Contractors
Specifications such as prior
experience may not be unduly
restrictive per AS 36.30.060 (c).
Make sure that you have a
reasonable basis for thiS and all
other specifications.

their proposal to be considered non-

S
S
S
S
S

S
S

Remember There Must Be Some
Way For Third-Party Independent
Verification Of The Experience You
Ask For

S
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State The Minimum Acceptable
Amount Of TIme

exposure of offeror’s proposals upon which
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Procurement Officer Note: Provide
Detail On The specific Prior
Experience You Require.

a

S

It is the vendor’s responsibility

S
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solicitation for defects and questionable or

a

1.07 Required Review

a
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S
*

S

Qfferors should carefully review this

S
*

to ensure that the RFP is not
defective and does not inadvertently restrict competition.
Protests must be made prior to
the due date to permit time for
revisions to be issued.

a
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The Model RFP serves as a
tutorial document for Pro curement Officers. It identifies the
permissible types of contracts.
Procurement Officer Note:
IDENTIFY APPROPRIATE TYPE OF
CONTRACT.
THERE ARE SEVERAL DIFFERENT
TYPES OF CONTRACTS WHICH MAY
BE SUITABLE FOR YOUR PROJECT.
REVIEW THE CONTRACT TYPES
LISTED BELOW TO DETERMINE
WHICH WOULD BE THE MOST
APPROPRIATE.
THE TYPE OF CONTRACT USED IS
UKELY TO HAVE AN IMPACT ON
COSTS TO THE STATE. THE
PROCUREMENT OFFICER SHOULD
SELECT THE TYPE OF CONTRACT
THAT WILL BEST SERVE THE
STATE’S NEEDS AT ThE MOST
REASONABLE COST.
The following information is for
preparer’s information only and
should not be printed in the final
5
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contract

is estdbllshed

If actual costs fall below

EXACTLY WHAT YOU WANT

Fixed Price ro’atracts

S

estimated costs, the contractor and State
.
share in the savings
The contractor can

•.

Firni Fixed Price

~

lose all or part of their fee, but ihey must

~

be paid br all costs

~
~

The most common and easiest contract r

0
admrnrster is a firm fixed price contract A

S

a
S

fixed price contr

ict is nn~which obligates

tne contractor to perrormance at a
soecified price

Cost Plus A Percerrage Of Cost

S
S

These contracts are prohibited by statute

.

~

Under this type of contract the rnnt’octor
recerves payment for costs ot oerfnrmance

The Department of f\~ME,Division of

~

NAME is soliciting proposals for WHAT

~

KIND of services
The department wants assistance to CC) WHAT

plus a specified perccnraoe of such actoal

These contracts allow for pnce adjustments

costs as a fee These contracts provide no

~
•

incentive for efficient arid economrc’t

•

S
S

~

contractor performance and must not be

conrratt These types of contracts are most

S
S

used

use~u’when the cnntractor’s future prices
are so uncertain
inrpcssrbie, or

to make ~ firm proposal

1 covering

all probab’e risk.

•

so hioh as tr’ make the ofrer unattractive
and possrbiy unfarr ‘c the S’ate

Other Types Of ~ontrects

The types of croft in State agencies that tOe

~

contractor must nrervew are tt’l’iO
Other helpful informational material that

Time And Materials Contrac’s

~

in addition to a 1:xed labor rate, thes~

contracts include separate costs for

can be provded to the consultant includes
S
~

:

•

Wn~.i tic cn,iirac tar performs Dcccv mire
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ccscs s’ipuiatea in tin’ target

~
~

00cC.

inc

~

:

The goal of this project is to W’IAT

s

5.02 Deliverables

S

Procurement Officer Note: Delete
the previous contract information
and include the following sentence
with the appropriate information in
the RFP.

a
•
S

or—tractor and toe State share in the

savings it ccs~scxcecd those estimatest

~

tue contractors orulit rncroin deciines and

Th~

cnntract

is a

ENTEr? NAME OF TIFF

contract

:h,.’ price ct’,iinq 5 ,.iribe~cdtn in these
ccntr’cts, perforrrrance can be

•

:
S
a

-

Scope ofWork

S

r
aOl

•

The Procurement Officer is

:

Cos’ Re’rnburscm”n’ Contracts

ENTER APPROPRIATE
INFORMATION. ALTER,

~
~

LIST EVERY
DELIVERABLE
YOU
CAN
THINK
OF, EVEN
THE ONES
THAT

COSL

a

-

instructed to be as specific’ ~iHcl
as comprehensive IS possible.

~

Procurement Officer Note: ENTER

~

APPROPRIATE INFORMATION.
ALTER. REVISE, OR DELETE AS

‘iUS I i,~ed,‘ec

Unour

tflecr’

REVISE, OR

DELETE AS REQUIRED.

IMPORTANT RIGHT NOW.
•

DO NOT ASSUME THAT THE

a
S

CONTRACTOR WILL GIVE YOU
MORE THAN YOU ASK FOR. YOU
SHOULD BE ABLE TO LOOK
THROUGH ThIS LIST AND BE
SATISFIED THAT ThE JOB ~flLL BE
FINISHED WHEN YOU GET
EVERYTHING LISTED HERE.

~
“

—

~
S

S
.,‘-,~

instructed to list every dehverable you can think of

DO NOT SEEM PARTICULARLY

.ind/crr”Jeliversnle’,

.

The Procurement Officer is

~

quantIfied in terms nI cos:s and services

-

WHAT

materials used unmet the cori’ract.

A target pace. ceriirlg price and a profit
~ormulaare u~c’din -h’s ryac or contract

~‘pes 01

a
a

S

•
5

F:xeci Price incant:ve

The consultant Will DO WHAT’

S

the cmt or price factors ‘ci nut in the

S
•
S

WRITE IT AS IF YOU WERE
TRYING TO EXPLAIN IT TO A
TWELVE YEAR.OLD CHILD

.

fixed Price With Adjusrnent

on the occurrence of specified changes in

.

S

S

~

DONT PRESUME THAT THEY
WILL
~GET IT’ IF YOU DONT SAY
IT

~0rrtrert’~.cnn:ractcrs are paid

~

PFOLJII7FD.

for all .rliowah’e costs ~iJ5 predsterrnr.ned
-.

,

~,,

‘

‘sea fee i hese Lcntrocts hai tt:, • ,~u,
.d
to he oenclic:ai for research and
riewinprnert wail.
Cost Plus incenove ~ee
Under this type of ccntact. a tentative tee

•
~

INFORMATION YOU PROVIDE IN
THIS SECTION TELLS THE

~
~

OFFERORS WHAT YOU WANT
DONE

S
a
~
S

BE AS SPECIFIC AND
COMPREHENSIVE AS YOU
POSSIBLY CAN

a

.

S

O,.i~edon estimated costs and a target price
6

•
S

S
a

a
•
a
S

Toe contractor will he requrred to provide
the toIlowin~neieerabies

i
1
‘~ i

S
.

I FT

T~.lF flFFrI~~D~

fh~ WHAT

i(Ri(~W

S

5.03 Work Schedule
The Procurement Officer
instructed to list “every event

and milestone you can think
of’.

a

S

WORK TO DO AND LET ThEM
S
BRING BACK SOMEThING ThAT
•a MAY OR MAY NOT suEr you.

•

equipment. and licenses necessarY to

a
S

perform the contmact?

INIERACT WITh ThE CONTRACTOR
TO KEEP ThE PROJECT ON TRACK.
a

~
S
~

S
S

S

a

7.03 ~anagemeflt

a
S

Project 15%

S
a
~a

The State has standard1z~the

a

evaluation process the criteria,
number of points or weight5~
and the evaluation questionS.
Five standard criteria are used:

a
a

~nderstandiflg of the Project
(15%)~~ethodo1ogY Used for

S
~
~S

Plan for the

-

a

[f]

Does t appear that the offeror can meet
the schedule set out in the RFP?

S
~
S

Has the contractor offered alternate

a
a

deliverables and gone beyond the
minimum tasla necessary to meet the

aS

objectives of the RFP?

S

Is the proposal practical. feasible, and

:

within budget?

~a

çi~ How well have any potential problems

the Project (15%)~Management
a

been identified?
S

a

:
:
:

a
S

Plan for the Project (15%),
Experience and Qualifications

is t~eproposal submitted responsive to

(15%)~and Contract Cost
(40%). Listed below is the

all material requirements in the RFP?

explanation for one of the
criteria: Management Plan for

Additional lnformatiofl

the Project.

Russ Hansen
Statewide Procureme~ltOfficer

S

Dept. Of Tra sportatlo” and
Public Facilities
3132 Channel Drive, Room 350
Juneau, AK 9980 1-7898
Phone: 907/465~.8946
Fax: 907/4653652

S

•
S

email:
RUss_Hans @dot.5t~te.ak.U5
The home page for Statewide

S
a
S

S

•

procUremeI~t15.
<httP//W.d0t,5tate.ak.1~
~

:

:

S
a

WE NOW TAKE VISA
S

No more cheques for small amounts

S

Lreinvoices
a

We now accept s/isa as payment for aur

aationsSncat~
~a
card number and expiry date on the order
S

form

Massachusetts

—

Request For Response Handbook
a
The State of Massachusetts has
been very active in procurement
reform. In April, 1996, new
regulations were promulgated
which dramatically changed the
focus and execution of procurement-related activities.
801 CMR 21.00, the new procurement regulations, covers
the acquisition of Commodities
and Services through various
methods including: outright
purchase, fee for service, tax
exempt lease-purchase, leasepurchase, rental, license, and
otherauthorized methods.
211)1:

Purpose. Application and Authority

~l) Purpose The purpose of 801 CMI?
2 1 00 is to provide all Departments With
uniform rules and standards governing the
Procurement of Commodities or Services, or
both, including Human and Social Services
for Clients, Procurements will be
considered in the best interests, or the Best
Value, to a Department and the State
when a Procurement supports and
balances the following Procurement
Principles’ the achievement of required

a

outcomes, generates the best quality

a
S
S

economic value, is performed timely,

a

minimizes the burden on administrative

resources expedites simple am routine
purchases, allows flexibility in developing
alternative Procurement and business
relationships, encourages competition,
encourages the continuing participation of
quality Contractors and supports State and
D partment Procurement planning and
implementation

These regulations introduced a
single solicitation concept called
8
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a
S
S
S
S
S
a
a
a
a
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S
a
a
a
a
S
S
S
S
a
a
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S
a
S
a
S
a
S
S
a
a
a
S
a
a
a
a
a
S
a
a
a
a
a
a
S
S
a

S
a
a
S
S
S
a
a
a
a
a
a
a
a
S

S
a

a
S
a
S
a

a
a
S

the Request For Response
(RFR), “the mechanism used to
communicate Competitive
Procurement specifications and
to request Responses or inter-

:
~

agency procuring goods and
services, or examining its
current practices.
The Handbook is a major
contribution to developing
effective solicitation documents
as it provides explanations and
examples of the content, form
and structure of the RFR. As
such, it can serve as a model
for other jurisdictions.

est from potential Bidders.”
This RFR replaces a variety of
procurement instruments
including RFP (Request For
Proposal), IFB (Initiation For
Bid), ITB (Invitation To Bid),
RFQ (Request For Quotation),
and others.

The Handbook consists of two
The regulations were developed
around nine principles developed by customers:

parts The Basics, and The
Details. In addition there are
-

extensive attachments composed of checklists, forms and
samples.

A successful procurement is one which
• Is driven by results or outcomes,
• Generates the best quality economic
vaiue.
• Is timely.
Minimizes the burden on admrnistrative
resources,

a

The Commonwealth of Massachusetts

a
a
S

PROCUREMENT POLICIES AND
PROCEDURES HANDBOOK

:

• Expedrtes simple or routine purcnases.
Allows flexibil;ty in developing alternative
procurement and business relationships,
• Encourages competition,
-

Encourages the continuing parriciparron
cit quality Vendors. ana
Supoorts Commcinwealth ,:irid
Department procurement plans

TABLE OF CONTENTS
INTRODUCTION

S

a
a

~

a
a
a
a
S

PARTONE-THEBASICS

1
II

a

The initial version of the Policies and Procedures Handbook
was released at the same time
as the new Regulations, in April
1996. (Since then, the Handbook has been revised.) This
Handbook consists of 124
pages plus about 50 pages of
attachments. It provides a
thorough, reasoned, and consistent explanation of policies
and procedures. This is a
valuable resource for any public

lii

PROCUREMENT PRINCIPLES BEST
VALUE
OPERATIONAL SERVICES DIVISION
(OSD)
ROLE OF PROCUREMENT
MANAGEMENT TEAMS (PMT5)
ROLE OF DEPARTMENTS

S
S

lV

a

V

PROCUREMENT SNAPSHOT

S
a
S

VI

WHAT IS COVERED BY THE
REGULATIONS

VII

WHEN IS A COMPETItiVE
PROCUREMENT REQUIRED?

VIII

COMM-PASS Commonwealth
Procurement Access and Solicitation
System lComm-PASSJ

a

S
S
a

a

PART

I
•
a
S
S

TWO THE DETAILS

HOW TO D~ A REOUEST FOR
RESPONSE (RFR)

S

II

HOW TO DO A COMPETITiVE
PROCUREMENT

III.

CONTRACT EXECUTION

IV

CONTRACt’ IRANSACJ’IONS AND

V

CONTRACT MANAGEMENT

VI.

OUALIFS’ ASSURANCE

REGULATIONS

ATTACHMENTS

:
•

Request for Response (RFR} Section 3
Identity Whether Single or Multiple
Contracts are Required

a

:
:

Statewide Contracts

:

Qualified Contractor LIsts
Open o
Enrollment Qualified
Contractor LIsts
RFR Section 4 - IdentifyWhether Single or

a

Multiple Departments May Use
RFR Section 5 - Identify the Anticipated
Duration of Contract

:
::

RFR Section 6 - Anticipated
~
for the Expected

~
a•

RFR Section 7 - Performance and Contract
Specifications
Additional
Considerations
and Potential
Additions to
RFR Specifications

.

What are Expected Contract Deliverables

Part Two of the Handbook
contamS 45 pages describIng
the process for drafting an RFR.
Here are the topics it covers:
I HOW TO DRAFT A REQUEST FOR
RESPONSE (RFR)
What Does a Request for Responses (RFRJ
Look Like?
Mnimum Contents of a Request for
Response )RFR)
Sample Request for Responses )RFR)
Checklist and Sample RFR

-

Is Brand Name or Equal Involved?
Year 2000 Compliance
What are Performance Dates and Deadlines
•

What
are Performance
Perfon’rlance Measurements
How Will
be Judged? -

a
••

What
AboutInformation
A Bidder? Do You Want to Know

a

Contract Project Managers

•

Identification of Subcontractors
Mnority
Business
Enterprise
(MBE)
ParticipatiOn’r
Affirmative
Market
Program

~
a

Financial Statements -Audited or Un-

Compensation Structure of Contracts

•

Anai~inga Financial Statement

Unit Based Compensation

~

Financial Statement Analysis Tips

Project-Based Compensation

a

Business References

•

Will Contractor Owned Materials Be Used
During Performance?
Identifying a i~MarketBasket” or “Catalog” of

S

:

Rate Contracts
Maximum Obligation Contracts

S

Acquisition Methods

:

Fee-For-Service ~Service
Contracts)

•

Acquisition Methods Commodities
Acquisition of Durable Commodities
Outright Pur hose
Ownership

Long Term Use Witli

Long Term use

Bidder Commodities and Services
Identification
of a More Cost Effective or
Best Value Alternative
Additional Contract Requirements or
Considerations

a

Prevailing Wages Requirements

•

Consultant Contracts

•
•

Rentals Short Term Use Without

Ownership
Term Lease

Procuring Department Responsibilities for
EPP Purchasing
Mandatory Department Purchasing and
RFR Specifications For Designated EPP
Commodities and Services

Recommended Department Purchasing
and RFR Specifications For Designated EPP
Products and Services
Recommended Methods for Promoting Use
of EPP Products and Services
Substituting or Adding EPP5 to an Existing

Contract
Recycled Contract Purchasing
Requirements for State Departments
Utilizing Federal Funds
Evaluating Responses for EPP Requirements

S
a
a
S
a
S
S
a
a
a
S
S
S
S
a
a
S
a
a
S
S

Procurement File Record Keeping.’EPP
Efforts and Purchases
EPP Technical Assistance
RFR Section B- Instructions for Submission
of Responses
The RFR Should identify any Response
Format Requirements
The RFR Must Instruct all Bidders Where
and How to Submit Their Responses
Joint Response from Multiple Bidders
RFR Section 9 - Deadline for Responses and
Procurement Calendar

S

RFR Section 1 Description or Purpose of
Procurement
RFR Section 2 - Identity Acquisition Method

“Rate Contract.S” vs “Maximum Obligation
Contracts”

Environmentally Preferable Products
Program (EPP Program)

a
S
a
S
S
a
•
a
S
a
a
S
a
a
a
a
S
a

:

Contracts With Individuals
Contractor Supervision of State Employees
Risk of Loss Insurance and Performance

Bonds

Licenses — Long Term Use Without
Ownership
Tax Exempt Lease-Purchase

S

Proof of Workers Compensation Payments
and Employment Security Contributions
Record Keeping Requirements - Security

When to Record Fixed Assets

~

Issues

Other Acquisition Methods

a
•

invoice and Payment Specifications. Prompt
Pay Discounts. EDI

a

Programmatic or Fiscal Reporting
Requirements

Contingency Fee Contracts

a
a
a
a

Deadline for Submission of Responses
World Trade Organization )V ITO)I
5
Government Procurement’ Agreement
(GPA)

S

a
a
a
S
a
S
S
a
a
a
S
S
S
S
a
S
S
S
S
a
a
a
a
S
a
S
S
a
a
S
S
S

a
a
S
a
S

a
S
S

RFR Section 10- RFR Attachments
Required and Optional RFR Attachments
Commonwealth Terms and Conditions
W-9 (Massachusetts Substitute W-9 Format)
Standard Contract Form
Contractor Authorized Signature
Verification Form
Consultant Contract Mandatory
Submissions Form
Affirmative Action Plan Form (Employers)
Mnorily Business Enterprise (MBE

Participation Form
Business Reference Form

Certification of Tax Compliance Form
Authorization for Electronic Payment Form
Environmentally Preferable Product (EPP)
Sample RFR Language Attachment
Request for Response (RFR) Basic Drafting
Tips
RFR Drafting Tip #1 - RFR Drafting Formula
RFR Drafting Tip #2 - Provide the Same
Information and Opportunity tO All Bidders

RFR Drafting Tip #3 - Develop a
Comprehensive RFR Scope

RFR Drafting Tip #4 - Be Clear and Concise
in Your Drafting
RFR Drafting Tip #5 - Define Important
Terms to Meet Your Needs

While discussion of the entire
handbook, or even major

sections, is beyond the scope of
this newsletter, here are some
of the highlights:
• The Handbook provides
specific “how to” information.
The Handbook provides easily
understood guidance for specific situations. For example,
here is what it says about “Sole
Source” Procurements.
“Sole Source” procurements are unpopular
for Vendors, except the Vendor being
granted the sole source contract, and
counterproductive for Departments
because they eliminate competition and
the ‘Vendor pool” from which Departments
select quality contractors. This prevents
qualified Vendors including small, minority
or women owned businesses and
businesses owned by individuals with
disabilities from an opportunity to compete
for Commonwealth contracts.

801 CMI? 21 .00 does not recognize “sole

source” procurements. Although “sol~
source” procurements have been
successfulfy implemented in other
procurement markets, past practice has
indicated that this exception was subject to
abuse, and was often used as a last resort,
“last minute” method to procure contracts

“Sole Source” Contracts Do Not
Promote the Defined Procurement
Principles.

10
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The publication of a Request for
Response ~RFR) Is an excellent and
quick way to solicit responses from
potential qualified Bidders that
may not be immediately apparent
or known to the Department.
*

The concept of open and fair public
competitive procurement is designed to
provide a broad “opportunity” for Vendors

to compete for Commonwealth contracts,
The only way to guarantee that this
opportunity is adequately furnished is to
ensure that at least some method of
competitive procurement is used to solicit a
reasonable number of qualified Bidders
The goal of competitive procurement is to
supply the Department With a group or
“poof’ of the most qualified Vendors to
provide the best quality of contract
Commodities or Services at the least or
most reasonable cost to the
Commonwealth This is especially relevant
given the current competitive economic
climate, the reduction of many Department

appropriations, and the Commonwealth’s
commitment to the cost effective provision
of governmental Services.

It is also foreseeable that certain Bidders
may be the “only” Bidders that appear to
be available or authorized to provide a
Commodity or Service Unique licensing

restrictions or training requirements may
limit the availability of qualified Bidders. A

Contractor may sometimes restrict
maintenance Services on lease equipment
to only licensed repairmen of the

Contractor, In other situations, the mnajonty
of qualified Bidders reside out of state, and
contracting for certain Commodities or
Services would be inefficient or costly.

Even in these situations, where there
appears to be no other qualified Bidders, a
Department must attempt at least some
form ofverification. If the RFR elicits only

a
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S
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S
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S
S
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a

one response the Department may
proceed with a Contract If additional
qualified Bidders respond to the RFR. then

the basis foi a competitive procurement is
established A new competitive
0 ocurement w~i!be necessary at the er’d

of th~s~ontroct, since there is no qjarane’e
that other. equolly or more qualified
Ridder s, have not entered the compet’tive
mrarke:place s,nce the cnnerOct was first
awaided

I

The Handbook defines the

minimum content of a

solicitation document.
The following Section identifies the
minimum information that should be

included in an RFR
I Description or Purpose of Procurement
2. identify Acquisition Method )Outright
Purchase, Lease-Purchase. Lease, Rental,
Fee for Service, License, or Prequalification)

3 Single or Multiple Contractors Required
4. Single or Multiple Department Users
5. Anticipated Duration of Contract
Including Renewal Options
6. Anticipated Expenditures. Funding or

Compensation
7. Contract and Performance Specifications
8 Instructions for Submission of Responses

9 Deadline for Responses or Procurement
Calendar
10 RFRAttachments

• The Handbook provides
drafting tips dealing with the
most common questions such

as “What level of detail is
required?” Here is one example
of a Drafting Tip.
RFR Drafting Tip #4

-.

Be Clear and

Goods 5, Services Bulletin Submittal Form
Comm-PASS Notification of Execution

Submittal Form (NEW)

$ The Handbook contains items
rarely dealt with in similar
publications. Most Handbooks

identify the Table of Contents
and present examples. However, they are usually lacking in
explanation of the specific
reasons for inclusion of certain
words or items. There is a 20page discussion of the Minimum Requirements for RFR in
Part Two, Chapter ii- How to
do a competitive procurelilent.
This chapter first identifies the

• The Handbook contains
extensive attachments to improve its value as a definitive

minimum requirements for the
Competitive procurement

source of procurement information for an agency:

process:

:

The following list identifies the minimum

~S

information that should be included in an
RFR. The RFR contents may be completed

S
a

on one paragraPh~one page, ten pages or

S
a

fifty. depending on the complexity of the

a
a

procurement.

a

i. Description or Purpose of Procurement
2 identify Acquisition Method (Outright
Purchase, Lease-Purchase. Lease, Rental.

•

Fee for Service. License or Other)

a

3 Single or Multiple Contractors Required
4. Single or Multiple Department Users

S
S

•

5, Anticipated Duration of Contract

a
a
a

Including Renewal Options

•

6. AnticiPated Expenditures. Funding or

S

•

Compens~~°~
7 Contract and Performance Specifications
8. instruCtions for Submission of Responses

~

9 Deadline for Responses or Procurement
Calendar

S

S
S
a

S
S

a
a
S

10 RFR Attachments

a

S

a

11

I

Each requirement is then

discussed at the “how to” level.
For example, in describing the
evaluation criteria, they state:
Considerations that are not included in the
RFR may not be used in the selection or
ranking of a Bidder. For example. if Bidders
will receive additional credit or will be
ranked higher for offering a Boston
Regional office location

or other statewide

coverage, or for providing discounts or for
providing more than the required level of
performance, these criteria should be
included as part of the RFR so that Bidders
know that they have the opportunity for
additional points or a higher rank if they
offer these options Conversely, if this
information was not contained in the RFR.
Bidders who failed to offer these options
may not be penalized.

The Handbook identifies all
of the items necessary to trace
the entire process and each
major decision. It provides an
extensive list of the items to be
I

archived in the procurement
file.
Procurement File Contents

The Procurement File should contain the
following information which may be
maintained electronically unless the original
or a written signature is required in hard
copy format. The file should be an accurate
representation of all the facts.
circumstances and details of the
procurement and Contract performance
A copy of RFR document and any
amendments made during the
procurement;
Notes. minutes or other related materials
gathered by the Procurement Management
Team during the RFR development and
selection process;
Written inquiries (if offered) and responses
from Procurement Team;
Notification list,
12

decisive action to reniedy problems

Any correspondence from or to Bidders

diagnosed during these routine review

Evaluation Criteria;
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Responses from Bidders,
Affirmative Action Plan or form (Large
Procurements),
Clarification documents (if required).
Score Cards and Evaluations of Responses,
Reference Checks;
Recommendation for Selected Bidder(s)
Copy of executed Commonwealth Terms
and Conditions or verification that this
appears as filed on MMARS Vendor File.
Original or certified copy of executed
St ndard Contract Form, attachments and
related documentation If this is on file at
the Office of the Comptroller, the
Procurement File must contain a copy.
Copies of Transactions or where these can
be located
Copy of all Invoices or Where located
(electronic or manual as required Internally)
including rejected invoices and notices to
Contractor with reasons for rejection,
An accounting of all payments made or
where located (electronic or manual)
copy of any written notices or other faxes,
memoranda or correspondence With
Contractor and.
documentation identifying any default.
breach or unsatisfactory performance,
(notice should identify language in
Contract detailing performance
requirements and how Contractor is failing
to comply

The Handbook contains a
chapter on Quality Assurance
describing the process and the
compliance review undertaken
by the central agency. The
attachment contains an agenda
for the compliance review.
$

The adherence by all participants to the
rules and procurement pnnciples Will serve
as both a foundation and a measure of
success of this new system The PMTs and
Departments Will establish RFR5 which
meet user departments needs, and also
play the critical role of ensuring that the
process employed to establish these RFR5
complies with the state law,
The Quality Assurance and Compliance
Review is a vRal tool to assist in monitoring
the Contracting process, and it can also
serve as the context in which to take
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sessions.
Department Visits

As a means of assuring that the integrity o~
the procurement system under this
cleiegation ot authority Is roaintcnned, OSP
and CTR will jointly conduct Quality
Assurance and Cc.mpitance visits to
er~~~~iflg
Departments Un a

regular

Oasis. Duality Acsur,ince teams from OSD

S
a
S

and ~TRwili visit the departrneris and will

S

r~,ndo~Tiii,
select f~Iestc revew
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for

compliance with BC I CMR2 1 .00 antI with
toe directives of this Handbook The ~eam
will wor,~cooperatively with department
staff and,’or 1-MT memberc to rev~ewflies
and to assess how successfully the ~FR
process was conducted
Some or tne basic questions that Procunnq
Departments might anticipate from tne
Quality AssuUnce team inciude
Is there a Procurement Rio?
i~there m~RFR on file?
Are tnere evaluation critenc.?
Wait th;s evaluation conductro fl
accordance with the outlined criteria?
is the reason tcir the selection
documented w~thjustification?
Was notifiLation ~f me award made’
is a Commcinweaith Terms and
Conditions and Standard contract Form on
tie?
Is the Standard Contract Form sgnr.’J by
both parties?

Additional Information:
Information about procuremeiil
j’eforin in Massachusetts can be
obtained from the OSD home

page at:
<ii Up:!!
www.magnet si ate.ma.us/oscV>
The Handbook can be obtained
in Adobe PDF’ format from this
home page.

Georgia
Guidelines and a template
Guidelines for specific types of
RFPs such as Systems Integra-

tion Services or Document
Imaging Systems, or Food
Services, are a helpful creation.
They can provide directions for
constructing an RFP, a “how to

do it” text. More importantly,
they often contain insights
based on the author’s experience, hints, admonitions, and
warnings. These insights often
deal not only with the process
but with the detailed require-

ments.
I recently came across some
guidelines for developing an
RFP for financial and compliance auditing services an RFP
for auditors. These guidelines
were developed by the State of
Georgia for “use by all local
governmental entities, including
cities, counties, school districts,
-
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agencies and Regional Development Centers in contracting for
professional financial and
compliance auditing services.”
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The Guidelines document is 35

pages and is divided into 6
chapters and 3 appendices:
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S

CHAPTER I

-

INTRODUCTION

a
a

CHAPTER 2

-

PLANNING

CHAPTER 3

-

COMPETITION AND
SOLICITATION
CHAPTER 4 - TECHNICAL EVALUATION
CHAPTERS - THE WRFITEN AGREEMENT
CHAPTER 6- AUDIT MONITORING
APPENDIX 1

-

APPENDIX 2

-

APPENDIX 3

-

CHECKLIST OF RFP
CONTENTS
SAMPLE PROPOSAL
EVALUATION WORKSHEET
REPORTING MATRIX

a

as well as state government

This article discusses the
structure and content of these
guidelines. (The guidelines are
accompanied by a “fill in the
blanks”, and “select the option”
RFP template. This is discussed
in the final section of this
article.)

TABLE OF CONTENTS
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Chapter 1 describes the intended use of this document,
the scope of an RFP, and the
scope of these guidelines.
It is essential that Requests For
Proposals for auditing services
be comprehensive and cover all
matters, issues, and subjects
which have a bearing on the
audit. Information about the
entity to be audited and necessary elements of the audit
requirements must be provided
to the independent auditors to
assure clear and complete
responses. Interested respondents usually respond to requests for proposals with a

detailed audit proposal which
outlines the firm’s qualifications, references, proposed
audit work plan, and the price
of doing the audit. However,
RFPs issued by local govern-

ments and the audit proposals
submitted in response to those
requests often differ widely in
style and scope. Because of

such wide differences in RFPs,
auditors may find them difficult
to understand or may respond
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with a work plan that does not
meet all audit requirements.
These guidelines establish a
reasonable degree of consistency in form and content of the
Request for Proposal and of the
expected response from independent auditors.
As part of the introduction, the
guidelines identify critical
success factors:
Government entities should
never select auditors without
considering five basic elements
of an effective audit pro curement process:
planning (determining what needs to
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be done and when)
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• fostering competition by soliciting
proposals (writing a clear and direct
solicitation document and disseminating

it

widely)

•

technically evaluating proposals and

qualifications (authorizing a committee of
knowledgeable persons to evaluate the
ability ofprospective auditors to effectively
carry out the audit)

-

prepanng a written agreement

(documenting the expectations of both the
entity and the auditor), and

•

monitoring the auditor’s performance

(periodically reviewing the progress of that
performance)

Chapter 2 identifies important
elements in the planning pro Cess:
13

Planning to procure a quality audit requires

a
S

time and attention But the resources a

a
a

government entity spends on planning are
likely to be rewarded by a smoother, more
timely, and often less expensive audit.

The Guideline states that the
following matters should be
considered:
1. Defining the entity to be
audited
2. Delineating the scope of the
financial audit
3. Determining the specific
audit requirements
4. Deciding on the appropriate

auditing standards
5. Determining whether the
Single Audit Act applies to
the government entity
6. Identifying the attributes

necessary in an auditor
7. Decidinghowto evaluate

prospective audit firms
8. Reviewing]egal requirements
9. Considering a multiyear

agreement
10. Evaluating the auditor
rotation option
11. Establishing a work schedule
Chapter 3 deals with competition and identifies and describes each of the key elements
of an RFP:
• Notice of Proposal
• Introductory Information
• Description of Entity and
Records to be Audited
• Nature of Services Required
• Mandatory Qualifications of
the Auditor
• Period of Audit
• Terms of the Engagement
• Exit Conference Requirements
14
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*

•
*

•
•
•
•

Assistance Available to
Proposers
Reports Required
Time Requirements
Contractual Arrangements
Report Review and Timing
Working Papers
Right to Reject

Chapter 4 describes the technical evaluation process.
Once the due date for proposals has
passed, the evaluation of bidders’
qualifications can begin
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The technical evaluation is important for
two reasons, It provides a systematic
framework for selecting an auditor on the
basis of the government entity’s established
RFP criteria, and it documents that the
auditor was selected fairly.
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This chapter discusses many
key topics including Methodology, Rating the Proposals, Cost
Factors, and Final Determination.

S

a
a
S
a
a
a
S
a
a
a
a
a
a
a
a
a
S
a
a
a
a
a
S
a
a
a
a
a
S
S
a
a
S

S
S
a
a
S
a
S
a
S
a
a
S
a
a
S
S
S
a
S
S
a
a
a
S
S
a
S

Chapter 5 deals with the written
agreement.

Monitoring the progress ofthe audit is the
most effective way to ensure that the
government entity receives both the type
and quality of audit services specified in the
written agreement. This is a role that the
entity’s audit committee can carry out most
effectively This group of experts can
evaluate the audit while it is taking place,
thereby addressing and resolving problems
before the audit is completed, It can also
review audit results and assist in post-audit
quality evaluation. Thus, not oniy does the
audit product improve but working
relationships between the audited entity
and auditor are enhanced.

Appendix 1 presents a checklist
of RFP contents and is reproduced in its entirety below:
The prime consideration in preparing an
RFP is that it contain enough information to
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provide bidders with a common basis by

S

to consult with the government entity’s
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which to prepare proposals that address all
audit needs It is also Important, however.

purchasing officer and/or legal counsel to
ensure that the RFP conforms with the
laws, regulations, and grant terms
applicable to the entity. At a minimum, the
RFP should contain the following.

S

The lack of a written agreement between
the government entity contracting for the
audit and the audit firm can contribute to a
substandard audits performed by certified
public accountants To foster sound and
productive communication and to avoid
misunderstandings, both parties should
agree in writing on important audit-related
matters.

Chapter 6 emphasizes the
importance ofmonitoring:
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-

the name and address of the

government entity.
•

the entity to be audited, scope of

services to be provided, and specific
reports. etc. to be delivered;
‘-

the period to be audited (With an

explanation if the RFP calls for a multiyear
procurement),
•

the name and telephone number ofa

contact person at the government entity,
•

-

the format in wtsch the proposals

should be prepared;
the address to which proposals should

be delivered or sent;
•

the date and time proposals are due,

-

the number of proposal copies to be

submitted; the criteria to be used in
evaluating the bid and their relative
importance to each other;

-

the method and timing of payment.

and
•

any other important points, including

the consequences if due dates are missed
or work does not meet audit standards.

The likelihood of receiving high quality
proposals will be enhanced if the RFP

-

explains the work the government

entity does;
•

explains what is to be audited, e.g.

general-purpose financial statements.
soecific funds, on both;

-

describes in some detail the entity’s

accounting system, administrative controls,
records, and procedures;

-

informs prospective bidders whether

the Single Audit Act applies to this audit.
identifies the appropriate auditing

standards;
•

Informs prospective bidders if data from

prior years (audit reports, management
letters, etc.) Will be available. whether
major audit findings remain open from
prior years, and whether any audits of
subrecipients are required;

-

notifies prospective bidders of

requirements for wonkpapen retention and
for making the workpapers available to the
entity as well as governmental auditors if
they request them;

-

describes expected audit products, he

required format of the audit report, and
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outlines the expected schedule of work

(completing field work, issuing reports,
etc.)

Finally, a well-prepared RFP Will elicit
certain information from prospective
bidders. For example, it will ask bidding
firms to state’

-

how they would conduct the audit

and, if it were a multiyear contract, how
they would approach the Work efforts of
the subsequent year(s),

-

their qualifications. those of their local

office, if applicable, and those of the
proposed audit staff, including their prior
government auditing experience,
•

their policies on notification of changes

in key personnel,

-

whether the proposed staff have

received continuing professional education
in government accounting and auditing
during the last 2 years;

-

whether they are independent, as

defined by applicable auditing standards,
•

whether they have received a positive

peer review within the last 3 years;
•

whether they have been the object of

any disciplinary action during the past 3
years; and their fee.

Appendix 2 provides a sample
evaluation worksheet
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the format ofany required progress
reports;
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explains any assistance that the

-

a

S

•

a
materially reduce audit costs);

a

government entity will offer, such as staff

a

support to assist the auditor (which could
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The worksheet consists of 3
parts: mandatory criteria,
technical criteria, and cost.
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properly licensed for public practice
•

Must meet the independence

standards of the Government Auditino
~ndards’ Standards for Audit of
Governmental Organizations. Programs.
Activities and Functions, 1988 revision,
published by the U.S. General Accounting
Office.
•

Must not have a record of substandard

work
•

Must meet any specific qualifications

requirements imposed by state or local iaw
or rules and regulations

Proposal are then to be evaluated on their technical merit.
The evaluation is worth 75% of
the total points and is based on
the following criteria:
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I Responsiveness of the proposal in clearly
stating an understanding of the work to be
performed

(25 points)

a. Comprehensiveness of the audit work
plan (IS points)

b. Realistic time estimates of each major
segment of the work plan and the
estimated number of hours for each staff
level including consultants assigned (10
points)
2 Technical experience of the firm (20
points)

a Auditing of the type under consideration
(15 points)

b. Auditing similar entities (5 points)

a

Proposals failing to satisfy any
mandatory requirement are
eliminated from further consideration.

-

Must be an independent auditor

S
a
a
a

a
S
S

a
a
a
S
S

a

3. Qualifications of staff, including
consultants, to be assigned to the audit
Education, including continuing education
courses taken during the past three years,

position in the firm, and years and types of
experience will be considered This will be

15

determined from the resumes submitted.

(25 points)
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a Qualifications of supervisory personnel.
consultants, and of the audit team doing
field work (15 points)

b General direction and supervision to be
exercised over the audit team by the firm’s
management personnel (10 points)

4. Size and structure of the firm (5 points)

Cost was assigned 25% of the
available points based on the
ratio ofthe lowest priced bid to
the cost of the proposal being
considered.
RFP Template
This 37-page document is a
complete RFP incorporating the
format and best practices
described in the Guidelines. It
provides instructions to Procurement Officers on the information required to customize
the document to meet the needs
of a specific agency. It provides
a discussion of various options
available to the Procurement
Officer and the exact wording of
————————————
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each option as it is to appear in
the RFP. This is a “fill in the
blank” template. Little additional work is required to
produce an effective RFP.

a
S
a
S
S
S
a
a
S
a
a
a
a
S
S
a
a
S
S
a
S
a
a
S
a
S

Table of Contents
A

QUALIFICATIONS OF AUDITORS

B

CANCELLATION OF CONTRACT

C

AUDIT

D.

REVIEW AND MONITORING

E. CONTRACT PERIOD
F

CONTRACT LIMITATIONS

G. ADDITIONAL AUDIT WORK
H.
I

iDENTIFICATION OF PROPOSAL
ENVELOPE
INDEMNIFICATION
SUBCONTRACTS
PROPRIETARY INFORMATION

L

OFFICE HOURS/LOCATION/PARKING
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INTEGRATED AGREEMENT

N.

WORKERS’ COMPENSATION

O

SOCIAL SECURITY/EMPLOYMENT
TAXES
HIGHER LEVEL AUDIT SERVICES

R.
S
T.

ATTACHMENT E. FORM OF AGREEMENT

Additional Information:
These documents were prepared by:
State of Georgia
Department of Audits and
Accounts
Local Government Section
254 Washington St., SW
Suite 322
Atlanta, GA 30334-8400
Telephone: 404/656-2006
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CHANGES IN AUDITING STANDARDS!
FEDERAL REQUIREMENTS

Fax: 404/656/7535
Email:
Locgov@MailAudits.State.GA.US

S

Both documents can be found
on the web at <http:/
www.state.ga.us/Departments/
AUDIT>. Click on “Local
Governments”; then click on
“Auditing and Accounting
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RATES FOR ADDITIONAL
PROFESSIONAL SERVICES
COMPLIANCE WITH STATE VENDOR
MANUAL
DRUG FREE WORKPLACE

— — — —————

PROPOSAL
ATTACHMENT D; SAMPLE FORMAT FOR
NOTIFlCATION OF INTEREST LE’ITER
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K.

O

ATTACHMENT C: MODEL FORMAT OF
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2.

P

ATTACHMENT A’ GOVERNMENT ENTITY
AND RECORDS INFORMATION
ATTACHMENT B: MANDATORY PRE-.
QUALIFICATION FORM
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TO ORDER THE RFP REPORT
Enter my I year subscription (4 issues) to The RFP Report
-

InU.S.-$60
InCanada-$79.18
Payment enclosed.
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Mail to: Michael Asnet Consulting
5951-237 A Stteet,Langley
B.C. Canada V2Z1AÔ
To order immediately
please Phone/FAX (604) 530-7881
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Phone _____________Fax
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_____________E-mail______________________
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published in an RFP ,“the best description of the role of evaluation
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RFPs and the law of contracts
The process of issuing an REP and receiving
proposals does, by design or inadvertently,
establish contractual rights and obligations.

.

The remainder ofthis section contains examples ofscoring systems. A
scoring system published in an RFP should help the supplier
understand the process and create a better proposal. Scoring systems
are intended to assist the evaluators to identif~jthe merits or the
deficiencies in a proposal in an unbiased, objective was. They should
be easily understood and simple to use. Each example has been rated
using the scoring system described below. In general, the greater the
number ofwords contained in the description, the higher the score.
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Example #3: ~L~JE~1
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:
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.

tained to review your Request For Proposal
and the associated process.

S

Our Reference Books:

S
S
S
S
S
S
S
S

department prior to issuing the REP. The
examples and sample REPs used throughout this text have been used in many
differentjurisdictions in the past. The
author makes no claim about the appropriateness, correctness, or legal consequences of these examples or sample REPs.
Competent legal advice should be ob-

• The Request For Proposal Handbook
• Handling Supplier Complaints and
a

Protests
Selecting a Computerized
Maintenance Management System

Our internet address is:
asner®compuserve.com

Five: ExceHent, provides lots of good
material
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Each REP and the associated process
should be reviewed by your lawyer or legal
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• 1. Scoring Systems
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The following rules were taken from a U.S. government publication
dealing with procurement policy in the U.S. Air Force (Air Force
Regulation 70-15). They go a long way towards standardizing the
rules for assigning scores. I certainly recommend their inclusion in
your evaluation process.
1. If a requirement (objective) is particularly difficult to meet and the proposal
offers an approach which, with little or no risk, will yield a result which exceeds
requirements qualitatively, the item should score “8,”, “9,” or “10,”, dependent
upon the level of exceptional features offered.
2. if the requirement (objective) is relatively difficult to meet, the majority of the
factors are acceptable, no major deficieacies or risks exist therein, and the
collective approach yields a qualitative benefit beyond that which is minimal,
a score of “6” or “7” should be assigned, dependent upon the benefits to be attained.
3. if the majority ofthe factors meet standards, the requirement is not overly
difficult to meet, and the factors which are deficient are of a very minor nature or
are susceptible to easy correction, the item should be scored “5”.
4. if the major number of important factors are acceptable but one or more factors is
deficient and some minor risk is involved in the correction thereof, the score for the
item should be “4”.
5. if a majority ofthe factors for the item are deficient and their correction, either

collectively or individually, poses a serious problem in correction or has a “domino”
effect on the other design features, or the approach poses a high risk without means
for correction, or if the approach fails, a score of “3”, “2,”, or “1” should be
assigned, with the lower score indicating a serious or severe condition.
6. if the major factors of the item are deficient to the extent that a major
reorientation of the proposal is necessary, of if the approach taken is undesirable
and correction would require a major and material change in the proposal, the item
should be scored “0”.

Example #5:

]L~1E~J Five: Excellent, provides lots of good material

Many organizations publish guidelines to assist the evaluators. Recently, the Ontario
Government used the guidelines described in this section to identify the winner in an REP for reengineering the procurement function [Reference *32].
Each of 10 different factors was to be scored by each evaluator. The scores were then multiplied
by the corresponding weights to determine the overall total score for each proposal.
The evaluators were instructed to use the following Scoring System to assign an integer from 0 to
10 for each factor:
Rating

Score

Perfect

10

Superior

8

Satisfactory

6

Unsatisfactory

4 or less

There were 10 factors. The evaluation guidelines contained both positive and negative indicators for each
factor. Many organizations do not specifically identify these negative factors. The rest ofthis section contains
the factors, the indicators and the weights assigned.
Factor 1: Bidder Capability (Weight = 10)
Positive Indicators:
1. Significant Projects in three key areas
2. Organizational depth and scope
3. Established in the Ontario marketplace for three years or
more
4. Previous Government assignments
Negative Indicators:
1. Marginal projects
2. Extensive use of sub-contractors
Factor 2: Project Team (Weight = 40)
Positive Indicators:
1. Project Manager is experienced in all 3 key areas
2. Project Manager has managed large, similar projects
3. Key assistants (2 or 3) are experience in 3 key areas
4. Extra (contingency) resources are available
5. Two or more specialist to assist team
6. Experience with a similar system
7. Commitmentldedication of resources

Negative Indicators:
1. Limited experience of the Project Manager
2. Poor reference checks
3. Marginal projects to illustrate qualifications
4. “Bare bones” team
5. Part-time project manager
Factor 3: Project Plan (Weight = 15)
Positive Factors:
1. Clarity and rationality
2. Deliverables related to project steps
3. Quality checks/reviews
4. Workload data
5. Key issues for each Deliverable are identified
6. Effective use of government personnel
Negative Factors:
1 Apparent anomalies
2. Illogical flow
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1. Scoring Systems (continued)
Factor 4: Bid Price (Weight = 10)

Negative Factors
1. Absence of evident understanding

Positive Factors:

Factor 8: Risk Management (Weight = 15)

I .Not more than 25% below the mean
Negative Factors:
1. More than 25% below the mean
2. Above the mean
FactorS: Tools/Methodology (Weight = 15)

Positive Factors:
I. Thoughtful response
2. Innovative ideas
3. Apparent recognition of problem
Negative Factors:
1. Routine reply

PositiveFactors:
I. Proven existence of established methodology
2. Methodology used previously
3. Comprehensive software support
5. Integrated software tools
Negative Factors
1. Methodology unproven or unsubstantiated
2. Limited software
Factor 6: Approach (Weight = 15)

Factor 9: Schedule (Weight = 10)
Positive Factors:
1. Meets deadline with a practical schedule
2. Complete by target date with good rationale
Negative Factors:
1. Not definitive
2. More than 2 months late
Factor 10: Implementation (Weight = 10)

Positive Factors:
1. Emphasis on building support
2. Effective education and communication
3. Sensitivity for ministry concerns
4. Recognition of key stakeholders
Factors 7: Understanding of our Environment (Weight = 10)

Positive Factors
1. Firm has proven track record on systems integration,
development and implementation management
2. Project personnel are experience with development and
implementation
Negative Factors

Positive Factors
1. Evident understanding ofdiversity, controllservice issues,
ministry involvement
2. Previous government experience

1. No track record

The Scoring System UsedIn This Issue of The RFP Report
Several items contained in this issue have been rated using a numerical score of 1 through 5, with five being
the highest possible and zero the lowest.
IE~i~1liJ

Five: Excellent, provides lots ofgood material and discusses different approaches
Four: Above average, exceeds minimum in some areas.
Three: Acceptable, meets minimum requirements.
Two: Fair, partially unresponsive.

I~]
4

One: Inadequate, fails to meet perceived needs.

2. Demonstrations
The writeup whichfollows isfrom the State ofAlaska. It is an excellent example of a description ofthe
demonstration phase. It was containedin an REPfor a computerized maintenance management system
[Reference *35].

Demonstration
At the conclusion of the oral interviews a time and location will be arranged for the live system
demonstration(s). The offerors with the highest ratings after the oral interviews will advance to the
third and final phase of the evaluation process. This demonstration must take place in Anchorage
within 10 working days after the interview data.
The selected fmalist(s) will present a two (2) day demonstration of their system in action. The
demonstration will consist of three steps:
The points to be awarded for each section based on the following evaluation criteria:
A. Day one.

300 points

Structured examples of system transactions will be performed. The specific steps to be performed
will be provided by SEF. The vendor will be required to perform a set oftransactions. Batch
processing will be run, and a bill produced. No deviation from the structured performance will be
allowed at this time. Questions from state observers will be held to a minimum. The points will be
awarded based on the following criteria:
-

can the software perform the assigned tasks
how well the task is performed by the software
subjective assessment of general overall
system; ease of use, logic in formats and design.

B. Day two.

100 points
100 points
100 points
100 points

Prepared Demonstration by the Vendor. The vendor will be given 90 minutes to demonstrate key
features of their applications in any format they desire. No questions from state observers will be
allowed during this phase.
Points to be awarded on the basis of how well demonstrated features apply to this RFP’s
requirements and the state’s need in facilities and equipment management.
C. Day two.

300 points

Question and Answer period, with hands on use of system by state observers. State personnel may
address questions to the vendor at this time relating to function of specific application features. The
availability of multiple terminals during this phase is desirable.
In order to minimally impact the on-going work of DOT&PF employees, the demonstration shall
take place in an environment outside the DOT&PF facilities. The vendor shall schedule the
demonstration in Anchorage. The vendor shall make all necessary preparations in advance. The
vendor should plan on up to 30 observers and should ensure adequate seating and viewing
capabilities.
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3. The Evaluation Process
Chapter 3 deals with the evaluation process. It contains several descriptions ofthis processfrom different
jurisdictions.
The Government ofNova Scotia has produced an excellent handbook describing the evaluation process
[Reference *221:
What is an Evaluation Process and Why is One Required?
The evaluation process begins with the establishment of evaluation criteria. These criteria are a
series of standards and measures used to determine how satisfactorily a proposal has addressed the
requirements identified in a bidding opportunity. They also play a major role in identdying the best
overall cost effective solution to the proposal requirement.
The complete evaluation process consists of:
•
•
•
•
•

establishing appropriate criteria,
placing the criteria in the proposal document,
selecting an evaluation jury,
evaluating the proposal using the criteria, and
preparing the evaluation report, including a recommendation for vendor of choice.

The need for the evaluation process is two fold. First, it offers all potential bidders a fair and
equitable method of having their proposal reviewed and considered as a potential solution in a
consistent and similar manner as their competitors. Secondly, it provides the proposal evaluator
with a clear and concise method of identif~iingthe competent tenders and ultimately the best overall
bid.

The Nova Scotia Handbook also emphasizes the importance of including evaluation criteria in the RFP
document, and the role ofthe Evaluation Jury in the process:
Evaluation Criteria in the RFP Document
At this point in the evaluation process, the evaluation criteria have been established with the
appropriate requirements listed, ranked and weighted for selection purposes. The next step is to
ensure that these criteria are included in the proposal call document. They must be well
documented and appear in a location that is visible and clearly explained. It is mandatory that all
RFP and tender document submissions have appropriate evaluation criteria included and
clearly explained. Evaluation criteria must relate to requirements identified in the body of the
RFP. It is not reasonable nor defensible to use criteria which do not clearly relate back to the
requirements identified or the problem to be resolved by the proposal.
The selection of the Evaluation Jury should also be done during this phase of the evaluation
process. The jury should usually consist of a group of three or more individuals assigned the
responsibility in a competition to a) develop the procurement plan, b) review the requirements and
solicitation documents, c) set the evaluation criteria and points structure, d) evaluate bids against
predefined criteria, e) document evaluations and recommend the award. Departments are
responsible for ensuring that an evaluationjury is in place and that a report documenting the
evaluation is prepared for each competition. A copy of each evaluation report is to be filed with
Procurement and will be part of the permanent competition file. A representative from
Procurement will participate in the evaluation process, as required, to facilitate an acquisition or to
validate the evaluation process that has taken place.
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4. Examples ofEvaluation Criteria
Chapter 4 of this book contains some examples. The one below wasfrom Alaska and can be usedin a wide
range ofREPs including thosefor systems integration services [Reference *31]:

Five: Excellent, provides lots ofgood material and discusses
different approaches
While this description does not “discuss different approaches”, it is simple to use and thorough.
THE TOTAL NUMBER OF POINTS USED
TO SCORE TillS CONTRACT IS 100

Proposals will be evaluated against the questions set out below.
7.01 Understanding of the Project—5%
[a]

How well has the offeror demonstrated a thorough understanding of the purpose and scope of the project?

[b]

How well has the offeror identified pertinent issues and potential problems related to the project?

[cJ

How well has the offeror demonstrated that it understands the deliverables the State expects it to provide?

[d]

How well has the offeror demonstrated that it understands the State’s time schedule and can meet it?

7.02 Methodology Used for the Project—I 5%
[a]

How well does the methodology depict a logical approach to fulfilling the requirements of the RFP?

[b]

How well does the methodology match and contribute to achieving the objectives set out in the RFP?

[cJ

How well does the methodology interface with the time schedule in the RFP?

7.03 Management Plan for the Project—I 5%
[aJ

How well does the management plan support all of the project requirements and logically lead to the
deliverables required in the RFP?

[bJ

How well is accountability completely and clearly defined?

[C]

Is the organization of the project team clear?

Ed]

How well does the management plan illustrate the lines of authority and communication?

[e]

To what extent does the offeror already have the hardware, equipment, and licenses necessary to perform the
contract?

[f]

Does it appear that the offeror can meet the schedule set out in the RFP?

[gi

Has the contractor offered alternate deliverables and gone beyond the minimum tasks necessary to meet the
objectives of the RFP?

[hJ

Is the proposal practical, feasible, and within budget?

[I]

How well have any potential problems been identified?

[j]

Is the proposal submitted responsive to all material requirements in the RFP?
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4. Examples ofEvaluation Criteria (Continued)
7.04 Experience and Qualifications—I 5%
Questions regarding the personnel.
Procurement Officer Note: ALTER, REVISE, OR DELETE AS REQUIRED.

[a]

Do the indMduals assigned to the project have experience on similar projects?

[b]

Are resumes complete and do they demonstrate backgrounds that would be desirable for indMduals engaged
in the work the project requires?

[ci

How extensive is the applicable education and experience of the personnel designated to work on the project?

[d]

How knowledgeable are the offeror’s personnel of the local area and how many individuals have worked in the
area previously?

Questions regarding the firm:
Procurement Officer Note: ALTER, REVISE, OR DELETE AS REQUIRED.

[e]

How well has the firm demonstrated experience in completing similar projects on timeand within budget?

[f]

How successful is the general history of the firm regarding timely and successful completion of projects?

[g]

Has the firm provided letters of reference from previous clients?

[h]

How reasonable are the firm’s cost estimates?

[I]

If a subcontractor will perform work on the contract, how well do they measure up to the evaluation used for the
offeror?

7.05 Contract Cost—40%
Procurement Officer Note: Alter and revise as required

Overall, a minimum of 40% of the total evaluation points will be assigned to cost. The cost amount used for evaluation
may be affected by one or more of the preferences set out below.
5% Alaskan Bidder Preference—See section 2.13
15% Employment Program Preference—See section 2.14
10% Alaskans with Disabilities Preference—See Section 2.15
10% Employers of People with Disabilities Preference-See section 2.16
Converting Cost to Points
Procurement Officer Note: THIS SECTION SHOULD NOT BE ALTERED OR DELETED.

The lowest cost proposal will receive the maximum number of points allocated to cost. The point allocations for cost on
the other proposals will be determined through the method set out in Section 2.18.
7.06 Alaska Offerors Preference (10%)
Procurement Officer Note: THIS SECTION SHOULD NOT BE ALTERED OR DELETED.

If a offeror qualifies for the Alaska Bidder Preference, the offeror will receive an Alaska Offerors Preference. The
preference will be 10% of the total available points. This amount will be added to the overall evaluation score of each
Alaska offeror.
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5. Role ofEvaluation Criteria in the Process
In developing this book, hundreds ofpages of documentation were reviewed. The best description of the
critical role of evaluation criteria in the process was provided by Utah. It is an excellent discussion and is
reproduced in 11111 [Reference *61:
11. Evaluation Criteria
Evaluation criteria are the factors an agency uses to determine which of several competing proposals submitted in responseto an RFP
will best meet the agency’s needs. In establishing effective evaluation criteria, an agency must clearly identify the factors relevant to its
selection of a contractor and then prioritize or weight these factors according to their importance in satisfying the agency’s needs in the
procurement. Together, the proper identification and weighing of the evaluation criteria will form an evaluation plan which will
provide the agency with a common standard by which to judge the merit of competing proposals. This allows the agency to rank the
proposals received while simultaneously providing offerors with a fair basis for comparison. As importantly, when evaluation criteria
are properly selected and weighted, the proposals received will accurately reflect the offero?s understanding of the solicitation and the
offeror’s ability to deliver what the agency needs.
The process ofevaluating offers is unique to the RFP method of procurement. This method allows an agency to consider factors other
than price in deciding to whom a contract should be awarded. Whenever the RFP method of procurement is used, evaluation criteria
should be selected which will provide offerors with a clear idea of the factors that will be important in making award. By properly
identifying and weighing evaluation criteria at the outset of the procurement process, an agency can later rely on the evaluation criteria
to do the work of selecting and judging the proposals submitted.
Evaluation criteria should be individually tailored to each RFP. While the choice of criteria is within the agency’s sound discretion,
only those factors relevant to the acquisition should be included. Further, evaluation criteria should reflect the agency’s minimum
needs, and should not be so restrictive as to limit competition. Evaluation criteria often encompass such factors as price or cost,
technical excellence, management capability, personnel qualifications, experience and past performance. While price or cost must be
included in every procurement and will be the deciding factor in most, price or cost need not be the deciding factor in all acquisitions.
This is especially true for cost-reimbursement contracts, in which the contractor’s ability to understand the procurement and produce a
quality product may well override narrow cost concerns.
The establishment of meaningful evaluation criteria is a critical step in choosing the best contractor for a particular procurement. Since
the goal of an effective evaluation scheme is to reflect an agency’s program needs, an agency must determine what evaluation factors
are relevant to the procurement before choosing an evaluation plan.
For example, an agency should select different evaluation criteria for a single task, data entry job than for a long term facilities
management contract. In choosing the criteria for a data entry job, an agency would select factors reflecting its need for an experienced
contractor with sufficient labor and equipment to complete timely performance. Management factors would not be stressedfor this
type of one shotjob. In contrast, for a facilities management contract, an agency would identify factors stressing the management
contract, an agency would identify factors stressing the management capabilities of prospective offerors, as well as their technical
competence, since the differing circumstances of a long term management contract require proven managerial expertise.
The precise evaluation criteria chosen must reflect the particular requirements of the contract. For example, an agency may quickly
realize that a contractor’s technical capability will be decisive in meeting an agency’s need to switch from mainframe to distributed
computer processing. As part of technical capability, the agency might further identify a contractor’s ability to convert the agency’s
current programs and data files in a timely manner as critical to filling the agency’s mission. Thus, “technical approach” and
“conversion plan” might then be broken down into suberiteria such as “delivery schedule,’ ‘prior conversion experience,” and
“conversion facilities.’
As noted above, in addition to clearly stating what evaluation criteria will be considered in selecting an offeror, the RFP must identify
the relative importance or weight of the criteria. Using the above example, an agency might then decide that “Technical approach” is
twice as important as the “conversion plan’ and thus should be assigned twice the weight in the evaluation plan. To establish the
relative importance of evaluation criteria, the PFP may simply state that the evaluation criteria are listed in order of relative
importance. Or, the RFP may state that the evaluation criteria listed are all ofequal weight. Jflisted in order of importance, an agency
must be sure that the first or second criterion is not assigned predominant importance, since this would not provide offerors with a
realistic picture of the procurement. An agency may also assign numerical weight to each of the evaluation criteria listed.
9

5. Role ofEvaluation Criteria in the Process (Continued)
Once evaluation criteria are issued, an agency must adhere to its evaluation plan. Ifthe agency realizes in mid-procurement that the
evaluation plan does not accurately reflect the agency’s needs, then the Purchasing Agent must issue a written amendment to all
offerors stating the changed evaluation plan and requesting a new round of proposals.
The process of selecting and weighing the evaluation criteria will assist the agency in understanding and defining its own needs.
Similarly, the proper choice of an evaluation plan will greatly assist contractors in understanding the agencyneeds. This will result in
the receipt of better proposals from offerors. Moreover, by clearly identifying the evaluation criteria to be used together with the
relative weight assigned to each factor, an agency will be able to ward offpotential protests from disgruntled offerors who could
otherwise claim that the evaluation plan was not properly disclosed.
The percentage weighting for the price criteria should not be less than 30%. Any lower percentage to be given for price must be
justified in writing and will require prior approval by the Director ofPurchasing.
Evaluation criteria are an integral and fundamental part of an RFP package and crucial to an orderly procurement. The evaluation plan
must closely reflect the RFP Statement of Work and Specifications. When properly selected, weighted and drafted, evaluation criteria
can tremendously assist an agency in its procurement of goods and services.

6. RFP Guidelines
Guidelinesfor developing REP documents are ofien used topromote standardization and the adoption ofa
common set of “bestpractices”. In Section 2.5 of the book, guidelinesfrom 5 dWerentjurisdictions are
discussed.
2.5.1 Five Other Guidelines
This section contains a brief description of some additional guidelines produced by several different public
sector bodies in both the U.S. and Canada. To locate others, simply do a Web search using one of the
popular browsers such as Yahoo, or Excite and search on “rfp guidelines”. This will generate some additional
material.

Rating
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Five:

Excellent, provides lots of good material and discusses
different approaches

Title

(N. S.) Departmental Guide to the Preparation ofa Request for Proposal (and several
other excellent documents) [Reference *221

Length

30 pages

Owner

Procurement Branch
Dept. OfFinance
Government ofNova Scotia

Location

<http ://www.gov.ns.calfinalptns>

Table of Contents
Administrative Requirements

4.10
4.11

1.0
1.1
1.2
1.3
1.4

Introduction and Scope
Request for Proposal Terminology
Mandate
Purpose and Scope of Work
Eligibility

2.0

Request for Proposal Process and Procedures for
Evaluation
Proponents’ Meeting
Mandatory Requirements
Short List
Evaluation Juiy
Evaluation and Selection
Debriefmg
Negotiation Delay

2.1
2.2
2.3
2.4
2.5

2.6
2.7
3.0
3.1
3.2
3.3
3.4
3.5

3.6
3.7
3.8
3.9
3.10
3.11
3.12
3.13
4.0
4.1
4.2
4.3
4.4
4.5

4.6
4.7
4.8
4.9

Proposal Preparation
Bid Confirmation
Proposal Format
Enquiries
Proposal Changes and Amendments
Closing Date
Late Proposals
Additional Tn.fonnation
Notification of Changes
Changes to Proposal Wording
Proponents’ Expenses8
Firm Pricing
Currency and Taxes
Completeness of Proposal
Additional Tenns
Subcontracting
Acceptance of Proposals
Defmition of Contract
Proposals as Part of Contract
Liability for Errors
Acceptance of Terms
Financial Stability
Ownership ofProposals and Freedom of Information
Use of Request for Proposal

5.0
5.1
5.2

53
5.4
5.5
5.6
5.7
5.8

5.9
5.10

Confidentiality ofInformation
Reciprocity
Contract Clauses
Registration with Workers’ Compensation Board
Indemnity
Insurance
Funding
Contract Administrator
Payment Holdback or Performance Assurance
Compliance With Laws
Electrical Safety
Software
Intellectual Property Rights

Project or Program Requirements
6.0
6.1
6.2

DepartmentlSituation Overview
Department Responsibility
Background and Situation Overview

7.0
7.1
7.2
7.3
7.4
7.5
7.6
7.7
7.8
7.9

Requirements
Project Scope and Time-Frames
Basic Requirements
Detailed Technical Requirements
Constraints
Departmental Responsibilities
Assessment of Contractor Performance and
Deliverables
Reporting Requirements and Procedures
Project Management
Special Conditions

8.0
8.1
8.2

Evaluation Criteria
Mandatory Criteria
Desirable Criteria

9.0

Proposal Content and Response Guidelines

10.0

Proposal Pricing

Proponent Checklist
Departmental Checklist

Comments

The Procurement Branch has developed a comprehensive set of documents dealing
with all aspects of procurement. These easy-to-read documents deal with policy,
directives and guidelines. Three of these provide much information about RFPs and
the evaluation process.
1. Departmental Guide to the Preparation of a Request for Proposal (30 pages)
2. Department Guide to the Evaluation ofa Request for Proposal (30 pages)
3. Procurement Manual, Policies and Procedures (109 pages).
These and many other easy-to-read documents are available on their web site.

7. Efftctiveness ofEvaluation Criteria
The quote which follows is one ofthe best which I have found that deals with the effectiveness of evaluation
criteria [Reference *24]:
For evaluation criteria to be effective, they should ideally have the following characteristics:
Objective:

not subject to diverging interpretation;

Relate to the requirements definition:

address all key elements

Discriminating:

separate best, average and weaker proposals

Non-discriminatory:

are fair and reasonable;

Realistic:

given the contract nature and/or value

Measurable:

use measurable standards;

Economical to use:

do not consume an unreasonable amount oftime or
resources.
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Author: Michael Asner

Author: Michael Asner
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Contract Administration
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Phone: 617/727-7500
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A great source ofinformation, and advice about competitive procurements.
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The Procurers, ISBN: 0-07-551142-8,240 pages, 1991, McGraw-Hill
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Author: Merhel Crossan
A discussion ofpublic sector procurement in Canada
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Procurement Policies and Procedures Manual, State ofAlaska, 34 pages,
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Strategic Planning and Review Section
Information Resources Management Division
Dept. OfAdministrative Services
State ofOregon
155 Cottage St. NE
Salem, OR
U.S.A. 97310

Contact:
Dept. OfAdministration
10th floor
State Office Building
P.O. Box 110208
Juneau, Alaska
U.S.A. 99811

Phone: 503/378-4127

Phone: 907/465-5656

<http://www.state.or.us/IRMD/guidelin/rfp.htm>

<http://www.state.ak.ua/akpages/At~MtN/das/pu/doap&p.htm>

Fax: 907/465-2135
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Reference *22

Request For Proposals for Information Technology Services, State of
Connecticut, 90 pages, Feb. 21, 1997.

Departmental Guide tothe Preparationofa Request for Proposal, 30 pages,
1997.

Contact:
Office ofPolicy and Management
P.O. Box 341441
450 Capitol Avenue MS 530ff
Hartford, Coon.
U.S.A.
06134-1441
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Procurement Branch
Dept. OfFinance
Government ofNova Scotia
P.O. Box 787
Halifa; NS
Canada B3J2V2
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Phone: 902/424-5522

Offering Document for the Design, Implementation, and Operation ofthe
Integrated Enrollment System, Draft Version, 220 pages, April, 1996.

<http://www.gov.ns.calfinalplns>

Contact:
Commissioner
Information Resources Management
P.O. Box 13247
Austin, TX
U.S.A. 78711-3247
Phone: 512/424-6500
<httpJ/www.hhsc.texas.gov/agency/529.htm>
Reference *19
Request For Proposal, ConsolidatedFirearms Information System, DOJ4024, State of California, 273 pages, April 17, 1995.

Fax: 902/424-0780

This and many other easy-to-read documents are available on their web site.
Reference *23
Purchasing Regulations, AACTitle 2, Chapter 12, State ofAlaska, 51 pages,
Revised 3/30/90.
Contact:
Dept. ofAdministration
State of Alaska
Division ofGeneral Services
P.O. Box 110210
Juneau, AK 99811-0210
Phone: (907)465-2250

Fax:(907)465-2189

Reference 24
Contact:
EDP Acquisitions
Procurement Division
State ofCalifornia
P.O. Box 942804
Sacramento, CA
U.S.A. 94204

Departmental Guide to the Evaluation ofa Request for Proposal, 12 pages,
1997.

Reference *20

Contact:
ProcurementBranch
Dept OfFinance
GovernmentofNova Scotia
P.O. Box 787
Halifa; NS
Canada B3J 2V2

The RFP Report, ISSN: 1 l92-392X, 16 pages quarterly.

Phone: 902/424-5522

Contact: See Reference *7

<http://ws~w.gov.ns.caJfmaJpths>

This quarterly newsletter isdesigned for procurement and IT executives and
provides ideas, checklists, guidelines and information about the RFP process.

This and many other easy-to-read documents are available on their web site.

Phone: 916/343-3217

Fax: 902/424-0780
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Reference *21
Ministry Guide to Preparation of a Request For Proposal, Province ofBritish
Columbia, 35 pages, Aug. 21, 1997.

North American Free Trade Agreement, ISBN: 0-662-20653-3, 1000 pages,
1992.
<http://www.mexico-trade.com!nafia.html>

Contact:
B.C. Purchasing Commission
Box 2190
Sidney, BC
Canada V8L 3S8
Phone: 250/655-2400

Much information about NATTA, including the text ofthe agreement is
available from several different web sites including this one.
Reference *26
Fax: 250/655-2499

<http://www.pc.gov.bc.ca/psb/infopub.htm>
The guide (as well as other publications) can be downloaded from this web
site.

Government Technology Reseller magazine, bi-monthly,
Contact:
Government Technology
9719 Lincoln Village Drive
Sacramento, CA 95827
Phone: 916/363-5000

Fax: 916/363-5197

<http://www.govtech.net>
This magazine dealswith procurement reform and RFP issues on a regular
basis. Each issue contains an article by Michael Amer.
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Reference *32

Request For Proposal A5-0036, State ofArizona, 36 pages, March 2, 1995

Strategic Procurement Management Request For Proposal Tender No.
93.PS.l, 128 pages, 1993.

Co~::
State Procurement Office
State of Arizona
Executive Tower
Suite 101
1700 West Washington
Phoeni~gAZ
U.S.A. 85007

Contact:
Strategic Procurement Project
Management Board Secretariat
Government ofOntario
Room M1-57, Macdonald Block
900 Bay Street
Toronto, Ontario M7A 1N3

This RFP for interpreter services is 32 pages long and containsthe
Standardized Notice (Form SPO 2O1RFP), and standard terms and conditions
(Form 202-A).

Phone: (416) 327-4185

Fax: (416) 327-3198

This is a 19-pageRFP with 109 pages ofattachments. Appendix A is a91page discussion ofStrategic Procurement Management

Reference *28
Reference 33
Request For Proposal, Information Technology Professional Services, Dept
OfLabor & Industries, State ofWashington, 137 pages, March 7, 1997.

SIPS Development Convenience Contract, RFP #SIPSO19, Aug. 27, 1997,
112 pages.

Dept OfLabor & Industries
State of Washington
Research & Information Services
P.O. Box 44700
Olympia, WA
U.S.A. 98504-4700

Dept. OfCommerce
State Information Processing Services
State ofNorth Carolina
3700 Wake Forest Rd.
Raleigh, NC 27609-6860

Reference *29

Reference *34

Request for Proposal No. STC9800253, BC Film Commission Photo Library
System, Province of British Columbia, 45 pages, Jan. 8, 1998.

RFP Template, Yukon, 18 pages, 1988.
Contact:
Contract Administration
Yukon Government Services
P.O. Box 2703
Whitehorse, Yukon Y1A2C6

Contact:
Information Systems Branch
BC Film Commission
2nd Floor - 1405 Douglas St.
Victoria, BC
Canada V8W9WI
Phone: 250/356-2218

Reference *35
Fax: 250/356-2851

Reference *30
Request For Proposal PS-98-004, To select and implement an integrated radio
frequency FM bar coding system, POS system and electronic shopping cart
web interface forthe Ministry ofAgriculture, Food and Rural Affairs,
Province of Ontario, 19 pages, April, 1998.
Contact:
Ministry of Agriculture, Food and Rural Affairs
Financial Operations, Purchasing Services
1 Stone Road West
Guelph, ONT
Canada N1G 4Y2
Reference *31
Model Request For Proposals, Dept. OfAdministration, State ofAlaska, 50
pages (plus attachments), 1998.

Request For Proposals ASPS #90-0154, For Automated Management
System(s) for the Alaska State Equipment Fleet (SEF) and for the Alaska
International Airport System (AlAS), 142 pages, 1990.
Contact:
Director, Information Systems Division
Dept. OfTransportation and Public Facilities
P.O. Box Z
Juneau,AK 99811
Reference 36
UCC and Corporations, Filing and Imaging System, Request For Proposal,
SCA-0 102, Nebraska Secretary ofState’s Office, 268 pages, Nov. 17, 1997.
Contact:
State Purchasing Bureau
P.O. Box 94847
Lincoln, Nebraska 68509
Phone: 402/471-2401

Contact:
Dept ofAdministration
State of Alaska
Division ofGeneral Services
P.O. Box 110210
Juneau, AK
U.S.A. 99811-0210
Phone: (907) 465-2250

Fax: (907)465-2189

Reference *37
Washington State Health Care Authority, Request For Proposals, Electronic
Document Image Processing System,Jan. 23, 1997, 72 pages.
Contact:
RFP Coordinator
Health Care Authority
P.O. Box 42691
Olympia, WA
U.S.A. 98504-2691
Phone: 360/923-2791

Fax: 360/923-2611
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Supplier Complaints and Protests:
A Canadian Perspective
In 1997, I wrote a book for purchasing people dealing with complaints and protests. In the preface we stated
that “planning is everything”.
Most protests can be prevented. And for those that can’t be prevented, most can be defeated. Careful planning and much work can make your organization almost protest-free. (We must use “almost” since there is no
way to guarantee that a supplier will not lodge a protest; nor that the protest will be defeated.)
This is not a simple task, nor is it a quick fix. To accomplish these goals requires leadership, much effort,
diligence and desire expended over a number of years. The work must be directed both at the procurement
process and its legal framework.
There are four elements required to keep control over the protest process and to ensure that protests are
rare. Each of these elements is a critical success factor which requires time, energy, and resources to be
expended by the organization, not simply over short term, but on an on-going, year-to-year basis. In the
original book, each of these elements is expanded into a separate chapter:
1. Start with a solid foundation: Promote fair and open competition.
2. Go the extra mile: Promote excellence.
3. When best efforts fail: Handle protests more effectively.
4. Your best defense: Know the law.
All of your documents, your policies, procedures, contracts, and forms must accurately reflect all the applicable laws and, more importantly, recent court cases. This may require additional training of staff, or a legal
audit of your procurement practices, policies, and contracts.
Complex RFPs, especially those involving outsourcing or information technology, often require a lawyer as a
member of the procurement team. The planning of the process and design of the RFP document can significantly effect the potential for protests. Legal advice may be needed to structure the Best And Final Offers
process or to structure the process for negotiating contract terms and conditions.
This chapter provided an overview of American law and a sampling of related court rulings. It was written by
Michael Moss, an attorney with the Chicago law firm of Gordon & Glickson. He has worked extensively with
clients in the public sector on information technology projects. He can be reached at
<mecmoss@ggtech.com>.
The Canadian Perspective
There was no comparable chapter providing information about Canadian law and court cases.
In the process of revising and updating this book, I invited David Hunter to develop a chapter on Canadian
law. He is a lawyer in Toronto, Ontario with the firm of Fraser & Beatty. He has worked extensively with
clients in the administrative law area. He can be reached at <david_huriter@fraserbeatty.ca>.
This edition of The RFP Report contains the draft chapter on Canadian law, a chapter providing an introduction to this important, often neglected, component of the RFP process.
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RFP5 and the law ofcontracts
The process of issuing an RFP and receiving
proposals does, by design or inadvertently,
establish contractual rights and obligations. Each
RFP and the associated process should be
reviewed by your la~yeror legal department
prior to issuing the RFP. The examples and
sample RFP5 used throughout this text have been
used in many differentjurisdictions in the past.
The author makes no claim about the
appropriateness, correctness, or legal
consequences ofthese examples or sample REPs.
competent legal advice should be obtained to
review your Request For Proposal and the
associated process.

Our Reference Books:
• The Request For Proposal Handbook
‘Handling Supplier Complaints and
Protests
• Selecting a Computerized Maintenance
Management System

Our internet address is:
asner@compuserve.com
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Supplier Complaints and Protests:
A Canadian Perspective
Government procurement in Canada is mainly a matter of voluntary
co-operation between government contracting authorities and
suppliers. Procurement takes place at all levels of the government:
the federal government, which alone buys approximately $14 billion
worth of goods and services annually from thousand of suppliers,
the provincial and territorial governments, and municipal governments. The purchasing process at each of these levels of government is controlled and organized by statutes, regulations, policy
directives, or by-laws.
At the federal level, there is a significant degree of centralization of
procurement of goods among the over 100 departments, agencies,
Crown Corporations and Special Operating Agencies: departments
have the authority to purchase up to $5,000 worth of goods directly
from suppliers, but they must purchase goods worth more than that
amount through the Department of Public Works and Government
Services. On the other hand, departments generally have the authority to buy services for themselves. Regardless of who administers purchasing, all federal procurement is governed by the Government Contracts Regulations (under the Financial Administration
Act) and the contracting policies established by Treasury Board.
Many provinces also have statutes or policy directives mandating
centralized purchasing of goods and supplies, and some have statutes or policy directives regulating all purchasing by the provincial
or territorial government. (Municipal governments often have bylaws governing the administration of procurement.)
Generally, the procurement frameworks imposed by statutes and
policies contain three essential requirements: (I) that procurement
be through competitive bidding processes (especially where its
estimated value is over a certain dollar amount), (ii) that the contractor offering the “best value” be chosen, where the “best value”
usually means the lowest price, and (iii) that bidders be treated
fairly.
Court cases dealing with procurement can be divided into two types.
One consists of cases in some areas of private law, most notably
contract law (though some concern tort law). These cases form a
branch of contract or tort law applying to tendering in general,
whether it is administered by a government or by a private individual. The other type consists of cases in administrative law; i.e.,
judicial review of decisions made by government agencies.
In the remainder of this chapter, we will survey legislative and policy
guidelines, and then examine case law.
Legislation and Policy Guidelines of the Federal Government
Although procurement in the federal government is only partially

centralized, the laws and policy directives discussed below apply to
all purchasing by the federal government. We first survey the rules

of procurement mandated by the Government Contracts Regulations and other statutes, and then discuss
the system of procurement currently in place in the Department of Public Works and Government Services.
Government Contracts Regulations
The general statutory framework for purchasing by the federal government is set out in the Government
Contracts Regulations (the “Regulations”),’ under the Financial Administration Act.2 With a few exceptions, the Regulations apply to all contracts, including construction and service contracts with the federal
government.
Under the Regulations, before any contract is entered into, the contracting authority (e.g., the Minister
presiding over the department) must solicit bids in the prescribed manner: the contracting authority may
either give public notice of a call for bids in a manner consistent with generally accepted trade practices,
or invite bids from suppliers on the supplier’s list maintained by the contracting authority.
The Regulations allow a variety of exceptions to the bidding requirement. For example, where the need for
a contract arises in an emergency, the estimated expenditure does not exceed $25,000 (or $100,000 in
case of construction contract), there is only one person capable of performing the contract, or the nature
of the work is such that it would not be in the public interest to solicit bids (e.g., work involves classified
national defence projects), solicitation of bids are not required.
Other Statutes
Government departments generally have the capacity to enter into their own contracts up to the $5,000
limit, and such capacity is usually authorized by the legislation establishing the departments and conferring powers on the ministers. An exception to this is the Defence Production Act,3 which confers the
Minister of the Department of Public Works and Government Services the exclusive authority to buy or
otherwise acquire defence supplies and construct defence projects required by the Department of National
Defence.
Canada has obligations regarding procurement deriving from certain international agreements. For instance, Chapter 10 of the North American Free Trade Agreement, which aims to achieve greater competition and transparency in government procurement, provides that preferential treatment policies in favour
of domestic suppliers may only be applied to procurement under certain specified circumstances (e.g.,
goods purchased on a commodity market).4
Canada is also a party to the World Trade Organization Agreement on Government Procurement (WTOAGP), which came into effect on January 1, 1996. WTO-AGP aims to secure greater international competition for government procurement, and, replacing the General Agreement on Tariffs and Trade (GAiT)
Government Procurement Code, extended the coverage of goods to include services and construction. It
contains provisions relating to procurement that are similar to those of the NAFTA. (The Bid Challenge
process from Article 1017 of NAFTA is contained in Appendix B.)
-

Government procurement is also subject to the Agreement on Internal Trade (AlT~,which was signed by
the ten provinces and two territories of Canada and came into effect on July 1, 1995. The AlT, as part of
its aim to reduce barriers to trade within Canada, provides for a system designed to promote fairness and
equal access to government procurement.
Treasury Board’s Policy on Procurement
General policies relating to procurement by the federal government are established by Treasury Board.5
Under these policies, the objective of government procurement contracting is “to acquire goods and services and to carry out construction in a manner that enhances access, competition and fairness and results in best value or, if appropriate, the optimal balance of overall benefits to the Crown and the Canadian people.” In particular, government contracting is to be conducted in a manner that, among other
things, will stand the test of public scrutiny, support the long-term industrial and other national objectives, and comply with the government’s obligations under the international agreements which it is a
3

party to. Developing these overall themes, Treasury Board has established extensive guidelines detailing
all facets of government procurement. Some of these guidelines are sampled below.

If identical low valid bids are received, the contract should be awarded on the basis of best value. In
applying the “best value” criterion in evaluating bids, clear identification of the requirements associated
with the evaluation is of primary importance.
*

Where the value of the contract exceeds the threshold prescribed by the Treasury Board Contracts
Directive,6 a contracting authority must obtain an approval from Treasury Board prior to entering into
contracts. If a contract is entered into without the required approval, ratification by Treasury board must
be sought as soon as possible.
*

Contracting authorities must use a method of procurement which gives all qualified firms an equal
opportunity for access to government business. Therefore, those contracting authorities who keep source
lists from which to invite bids must ensure that all potential contractors are identified, and may also need
to establish a system under which industry is regularly informed of such practice.
*

Contracting authorities are encouraged to establish and maintain a formal challenge mechanism for all
contractual proposals. Such a review mechanism must address all basic issues such as whether the
proposal is within the contracting authority’s legislative mandate; whether funds are available; whether
the competitive requirements are observed; and whether the proposal is commensurate with all other
statutes and government policies and practices.
*

On the subject of bid protests, paragraph 10.8.16 of the Contracting Policy has the following comments:
contracting authorities should ensure that bid protests are resolved quickly and effectively so as not to
delay the contracting process. All bid protests, particularly those related to the impartiality of the process,
should be referred to senior departmental management for resolution and the resulting decision should be
communicated to the concerned parties promptly. Where a bid protest is made pursuant to the provisions
in one of the international agreements to which Canada is a party, the Canadian International Trade
Tribunal Procurement Inquiry Regulations apply.
In addition, Section 12.8 addresses the issues of disputes arising in the administration of contracts
awarded. The section may be summarized as follows. The key factor when disputes arise is the expeditious handling of the disagreement. To promote expeditious handling of disputes, the Minister of Justice
has committed to working with departments to introduce Dispute Resolution clauses into the various
contracts and has issued the Directive Concerning the Use of Dispute Resolution Clauses in Contracts.
Efforts should be made to resolve disputes as they arise, first by negotiation with the contractor, and then
by mediation by a third party when it is acceptable to both sides. The powers of the mediator should be
limited to persuasion and cannot include adjudication. Next alternative is arbitration that is binding on
both parties, the possibility of the use of which may be addressed in the contract. Treasury Board approval is not required to use arbitration, though contracting authorities are required to obtain prior concurrence of various parties including Department of Justice before proceeding with arbitration of any
question that involves the interpretation or application of the public law of Canada. An alternative to
arbitration is of course litigation, and where the contractor or the contracting authority decides that
litigation should take place, the Department of Justice assumes responsibility for subsequent action.
Department of Public Works and Government Services
The Department of Public Works and Government Services (PWGS) was established in 1996 to act as a
common service agency for the government of Canada, replacing the Department of Supply and Services.7
The statutory powers of the Minister of PWGS include all matters having to do with the acquisition and
provision of goods and services that are not assigned to any other department, board, or agency of the
government.
Following are some of the highlights of the mechanics of the bidding and other related procedures established by the PWGS.8
*

4

The initiation of the process. The purchasing process starts when a government department or agency
______________________________

_________________________________________________

sends a requisition to PWGS, which assigns a procurement officer to the matter.
*

Advertisement to the Public. PWGS advertises to the public the opportunity for a contract in accordance

with the requirements under the Government Contracts Regulations, which means that most opportuni-

ties worth $25,000 or more will be advertised. Advertisement is placed through an electronic tendering
service called MERX, or Government Business Opportunities publication, if the contract is subject to
international trade agreements. Depending upon the nature of the opportunity, PWGS may request from
suppliers different types of response. For example, if the work has fairly straightforward requirements and
bids can be evaluated solely on the basis of price, PWGS will issue Invitation to Tender (ITT). On the other
hand, where bids cannot be based on price alone, it will issue a Request for Proposal (RF’P).
Contracts worth less than $25,000. PWGS will use its own list of sources to invite bidding for opportunities worth less than $25,000, or those that require pre-qualified bidders.
*

Sole sourcing. In cases authorized under the Government Contracts Regulations, PWGS will award a
contract to a single source of its own choosing. PWGS publishes a list of single-source awards on MERX
or on Government Business Opportunities, and potentially quali1~ringsuppliers may challenge them.
*

Standing offers. Where goods and services are of the kind required by departments and agencies more
than once (e.g., food, fuel, plumbing supplies, and repair and professional services), PWGS may call for a
standing offer. The bidding process for standing offers is the same as for the ordinary bidding, but a
contract is formed when the PWGS issues a call-up against a standing offer.
*

Evaluation of bids. Bids are evaluated according to the criteria specified in the bid document. In general, the bidder who satisfies all of those criteria at the lowest price will be cI~osen.
*

Contract approval. The expenditure required by the performance of the contract needs to be approved by
the PWGS or, where the contract is large and complex, by Treasury Board. Once an approval is obtained,
the contract will be awarded.
*

Resolution of disputes. An unsuccessful bidder who feels that its bid was not properly treated has
several recourses. First, the bidder may seek an explanation of the result of the bid evaluation from the
contracting officer assigned to the project. Second, the bidder may request a debriefmg session from
PWGS, which will explain who was awarded the contract and why, and make recommendations for bidding in future (though PWGS can not reveal confidential information relating to other bidders). Third, the
bidder may take its claim to the Contract Claims Resolution Board (CCRB), which is said to take the
alternative dispute resolution approach based upon common sense in attempting to resolve disputes. If
the claim relates to a contract covered by an international agreement to which Canada is a party, it should
be filed with the Canadian International Trade Tribunal.9 Fourth, the bidder may take PWGS to court for
a judicial review.
*

Provincial Governments and the Territories
This section provides a brief survey of the legislation in the provinces and territories that deals with government purchasing. In many provinces, government purchasing is centralized with respect to goods and
supplies only, contracting for construction and other services being left to individual departments and
agencies.
All provinces and territories have signed the Agreement on InterProvincial Trade and must therefore

adopt its complaints process. (The Bid Protest Procedures from that agreement are contained in the Appendix C.)
Ontario
In Ontario, the Ministry of Government Services has the statutory duty to operate as a service agency for
the government.’0 Until 1993, the Minister of the Government Services had the authority to enter into any
contracts or agreements on behalf of the Crown necessary for the purpose of exercising that duty.1’ But
all the powers and duties assigned to the Minister under the Ministry of Government Services Act (the
5

“Act”) have now been transferred to the Chair of the Management Board of Cabinet
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Under the Act, the CMBC must invite tenders before entering into a contract to construct, renovate, or
repair public works (real property held by the government), except in cases of emergency where delay
would be damaging, or where the estimated cost of the work is less than $10,000. (The CMBC must
report all emergency cases to the Legislature.)
The Management Board Secretariat has issued detailed procurement directives under three headings:
Supplies, Equipment and Services Directive; Consulting Services Directive; and Information Technology
Procurement Directive. The directives apply to all of the ministries and many agencies. In addition, all
contracts the value of which exceed certain thresholds are subject to the special procurement provisions
of Ontario trade agreements, i.e., Agreements on the Opening of Public Procurement for Ontario and
Quebec, and Chapter 5 of Agreement on Internal Trade. Some of the more important aspects of the directives are sketched below.
*

Supplies, Equipment and Services Directive

This Directive applies to all contracts having to do with supplies, equipment, and services, including
construction. The overall objective of the Directive is to acquire and supply goods and services in the
most economical manner that is also fair, open, and consistent. In addition, procurement must be administered in a geographically non-discriminatory manner.
Goods and services must be acquired through a competitive process, though a call for tenders may be
limited to previously qualified goods, services, or suppliers. Any exceptions made must be consistent with
Ontario’s trade agreements and must receive prior approval by the deputy head of the appropriate Ministry. All requests for written bids must include sufficient details relating to the requirements, including
delivery instructions, timing, pricing basis, Canadian content information (for requests estimated at
$15,000 or more), tax status, evaluation criteria, and weighting to be used in evaluating bids. Bids and
proposals received after the closing date and time must be returned unopened.
On request, unsuccessful bidders will be provided with the name of the successful bidder, the bid price,
and the reasons for the rejection of their bids.
Goods valued at $25,000 or more, and service or construction valued at $100,000 or more are subject to
the provisions of Ontario’s trade agreements. Where the value of the contract exceeds the threshold
specified in the trade agreements, a call for tenders must be issued through one or more of the following
methods: notification through an electronic tendering system, advertising in a daily newspaper, and the
use of supplier’s list where such lists are open to all qualified suppliers.
*

Information Technology Procurement Directive

This directive applies to the licensing, renting, leasing, and purchasing of information technology where
the estimated contract value is more than $25,000. (It does not apply to consulting services regarding
information technology.)
The procurement procedure set out by the Directive is similar to that for goods and services, but it is
tailored to suit the complex nature of information technology. In general, ministries must describe the
required work in functional terms, and may describe it in technological terms only if the terms have been
established through a prior competitive process or otherwise approved by the Management Board. The
bid document must include all mandatory and desirable requirements, the evaluation process and criteria, and the weight allocated to the desirable requirements in the evaluation process. Ministries must
choose the supplier offer that meets all mandatory requirements and has the lowest evaluated cost. The
award of contracts must be approved by appropriate authorities, depending upon the type of the work
involved. Where a ministry determines that the work can be performed only by a single supplier, a competitive process is not required.

6

*

Consulting Services Directive

This Directive applies to services relating to management consulting, information technology consulting,
technical consulting, and research and development. Consulting contracts valued at $100,000 or more
are governed by the provisions of Ontario trade agreements.
The procedure for procurement of consulting services is similar to other types of procurement except for
certain requirements specific to consulting. For example, when acquiring consultants, ministries must
take special care to avoid any conflict of interest, and must not allow a supplier to gain monopoly for a
particular kind of work. Special precaution must be exercised with respect to agreements with a supplier
who is a former official. Ministries must also monitor and co-ordinate their needs for consulting services
in order to maximize efficient use of resources.
Before seeking outside consultants, ministries must define their needs clearly, establishing precise terms
of references such as the objectives, background, scope, results, and approval requirements. Where the
estimated contract price is less than $25,000, the ministry determines the appropriate procedure. Where
the estimated contract value is $25,000 or more, all consulting services must be obtained through a
competitive process which includes as a minimum a written request for proposals, written evaluation of
proposals, written agreement, and bidder debriefing, available upon the request from bidders. Ministries
must choose the lowest priced bid that in their judgment has the ability to perform the required work.
Where the estimated contract value is $100,000 or more, the provisions of Ontario trade agreements
apply.
Non-competitive selection procedures may be used in emergency situations.
British Columbia
Government purchasing of supplies (including goods to be manufactured) in British Columbia is governed
by the Purchasing Commission Act.’3 Under that Act, the Purchasing Commission, consisting of up to 7
members appointed by the Lieutenant Governor in Council, has the duty to acquire supplies required by
the government. Government ministries and institutions are prohibited from acquiring supplies except in
accordance with the Act, except in urgent situations (as defined by the Purchasing Commission). The
Purchasing Commission has the power to give preference to goods produced, manufactured, or sold in
British Columbia. Where practicable, the Commission must obtain competitive prices.
As in many other provinces, each government department usually purchases its own services. For example, the Ministry of Transportation and Highways Act provides that the Minister is responsible for all
matters relating to acquisition, construction, and repair of highways and public works.14
Alberta
Acquisition of supply and services by the government is dealt with in Schedule 12 (Public works, Supply
and Services) of the Government Organization Act (the “Act”), ‘~. Under the Act, the Minister (a member of
the Executive Council of Alberta) is responsible for the acquisition and provision of all supplies for departments, and departments in turn must acquire their supplies through the Minister. All acquisition of
supplies is to be made by public tender except where the Minister considers it more economical and
practical to use other methods.
The Minister may also act as the agent of a government department in the acquisition of its supplies or
services, and is responsible for the construction, repair, and maintenance of all buildings required for
public works of the government.
Saskatchewan
The Saskatchewan Purchasing Act provides that the Director of Purchasing, appointed by the Minister of
Government Services, shall be responsible for acquiring goods (but not construction or other services) for
government departments and agencies.’6 Regulations under the Act prescribe the types of goods the
acquisition of which requires public tender. In addition, individual departments may purchase goods and
7

services they require. For example, under the Highway and Transportation Act, the Minister (the member
of the Executive Council responsible for the administration of the Act) may acquire any goods or services
for the purpose of transportation systems.’7
Manitoba
Government purchasing of goods is dealt with in the Government Purchases Act,’8 which provides for the
establishment of the Purchasing Bureau and the appointment of the General Purchasing Agent. The
General Purchasing Agent is to manage the purchase of all commodities (with the exception of construction services) required by government departments. The Act stipulates as follows: all purchases must be
made in the most economical manner possible; public tender should be used wherever possible; qualities
and prices being equal, products or manufactures of Manitoba are to be purchased; in every case, the
lowest bidder capable of delivering satisfactory goods is to receive the order. The Act also contains provisions for bulk purchases and emergency purchases.
Quebec
Under a 1994 Act relating to government services,’9 the Minister responsible for administering that Act
has the duty to supply government departments with goods and services required for performing their
activities. Actual purchasing is carried out by the general purchasing service for the government, Le
Service des Achats du Gouvernement, established under another statute,2°which also authorizes the
appointment of the General Purchasing Director to manage the purchasing service. In addition, the
Financial Administration Act requires that a council established under the Act (Conseil du Tresor) shall
maintain directories listing categories of goods and services, and specialties under which suppliers may be
registered for purposes of selection of suppliers by means of a register, and that these directories are to be
submitted to the government for approval and published in the Official Gazette.
New Brunswick
The Public Purchasing Act provides for the purchase of both goods and services required by government
departments.2’ Under the Act, the Minister of Supply and Services purchases for all departments, with
the aid of the Central Purchasing Branch, and may enter into any agreements that may be necessary for
carrying out that duty. Purchasing must generally be carried out by public tenders. Depending upon the
size of the total estimated cost of services required, tenders may need to be requested by public advertisement, which may be an advertisement in a newspaper or one or more electronic bulletin boards. Tenders
may also be solicited from vendors on a vendor’s list. Except where permitted by regulations, no preferential treatment is to be given to a vendor on the basis of the province of origin.
Nova Scotia
The purchase of supplies is carried out under the Government Purchases Act.22 The Act is managed by
the Minister of Supply and Services and the Nova Scotia Government Purchasing Agency, and the Agency
acquires supplies required by departments and agencies of the government. Where the Purchasing
Agency judges it to be in the interest of efficiency, it may permit the acquisition of goods by departments,
or delegate the purchasing responsibility to any person in the public service. The Purchasing Agency
must purchase supplies only from bona fide suppliers and at competitive or fair and reasonable prices.
Tenders should be invited except in emergencies, or where there is only one available source of supply, or
where the value of the acquisition does not exceed $1,000 and it is not practicable to invite tenders. It is
the duty of the Purchasing Agency to ensure fair competition for all bidders, obtain the best value at the
lowest possible expense, protect the public against collusive contracts, and provide assurance that all
bidders are governed by the same set of rules~and procedures.
Prince Edward Island
The Purchasing Division has been established under the Public Purchasing Act as part of the Department
of Finance.23 Generally, departments are required to purchase their supplies through the Division. The
Purchasing Division is to maintain a list of vendors who comply with the standards set out in Regulations
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as to pricing, delivery, and service, and make the list available for public inspection. Tenders are required
from a minimum of three vendors on the vendors’ list for all purchases of value in excess of amounts
prescribed by regulations; where there are more than ten vendors on the vendors’ list with respect to the
supplies to be purchased, tenders must be requested from at least six vendors. In all cases, the Purchasing Division can invite tenders from suppliers that are not on the vendors’ list. (In the event of emergency,
the Minister may declare any of these provisions inoperative.) To the extent that it is practicable and in
the best interests of the province, the Purchasing Division is to acquire supplies produced or manufactured in the province.
Newfoundland
The Public Tender Act deals with the government purchase of both goods and services (excluding services
that provide an opinion of a professional person, such as legal, or accounting services).24 The Act is
unique among provincial statutes in that it sets out the rules of government purchasing applicable to a
comprehensive group of government funded bodies, including not only departments, agencies, and the
Government Purchasing Agency, but also Crown corporations, municipalities or local service districts,
school boards, and hospitals.
Under the Act, a government funded body executing a public work must invite tenders unless the work
meets one or more of the certain specified conditions. Those conditions include the following: (a) where
the estimated cost of the work is not more than $7,500; (b)where the estimated cost of the work is not
more than $25,000 and it appears to the head of the government funded body that it is not practicable to
invite tenders; (c) where the work can be more expeditiously or economically executed by the employees of
a government funded body, provided that the Treasury Board first approve that work; (d) in the case of
pressing emergency; and (e) where the contractor providing the work is the only source of that work.
Newfoundland also has the Provincial Preference Act,25 which confers the status of the preferred bidder to
the qualified bidder whose bid is within the prescribed percent of the lowest qualified bid and contains the
prescribed provincial content factor.
Northwest Territories
The circumstances under which a person may enter into a contract on behalf of the government in Northwest Territories are set out in the Financial Administration Act.26 The rules applying to government contracting for goods and services are provided by the Government Contract Regulations.27 The Regulations
apply to all contracts entered into by the government (except for employment contracts). Under the Regulations, a contract authority (generally a minister or deputy minister) must issue an invitation to tender
before entering into a contract. Where the estimated value of the contract does not exceed $5,000, the
invitation may be issued orally or in writing; where the estimate value exceeds $5,000, a formal invitation
to tender must be issued, specifying the date and hour of bid closing and the security (if any) required to
be furnished with the tender. Exceptions to the public tender requirement may be made in specified
circumstances such as urgent need, or where only one party is available and capable of performing the
contract.
Tenders submitted must be opened publicly by a tender-opening committee. A contract authority may
refuse all tenders and award the contract to no one. A contract authority shall only award a contract to a
qualified tender that, after the application of any tender adjustment permitted under the Business Incentive Policy (providing incentives to northern businesses), is the lowest of all the qualified tenders.
Instead of inviting tenders, where appropriate, a contract authority may solicit a request for proposals by
public advertisements or private invitations. Rules of selection applying to proposals are similar to those
applying to tenders.
The Regulations also include special rules applying to contracts for legal services, consulting services,
architectural and engineering services, insurance, and construction work.
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Yukon
Government contracting in Yukon is dealt with by Contract Regulations under the Financial Administration Act.28 This is similar to the process in the Northwest Territories. The Regulations state that the objective of government contracting policy is to ensure that contracting activities are carried out in a fair,
fiscally responsible, accountable, open and competitive manner. The Regulations apply to most contracts
entered into by a government body or employee.
Under the Regulations, prospective bidders must be registered on open source lists on request. Contracting authorities must encourage competition for contracts, and ensure that there are specific criteria for
sole sourcing. Evaluation criteria and standards must be clearly described in requests for bids or proposals, and, within a reasonable time after procuring competition is completed, upon request, bidders must
be given access to information about their own bids and how they were evaluated.
Section 12 of the Regulations provide that there must be a formal bid challenge mechanism based upon
the following terms of reference: (a) bidders must be given a reasonable opportunity to register complaints;
(b) complainants must have a responsibility to make all reasonable attempts to settle their disputes with
the applicable contracting authority; (c) there must be an opportunity for redress, including compensation for costs of complaining and the costs for the preparation of bids or proposals; (d) where warranted, a
mechanism to change government contracting policies and procedures will be provided.
Case Law
The “Contracting Policy” manual issued by Treasury Board states that “[wihen acting within the scope of
its authority and existing statutes and regulations, the contracting authority’s action to enter into a
contract with a bidder involves the exercise of an administrative power that normally cannot be reviewed
by the courts.”29 This broad statement reflects the idea that government authorities are allowed wide
discretion in performing administrative functions and that therefore the actions taken in performing such
functions are not reviewable by the courts.
However, there are at least two major caveats that should be placed on this statement. First, regardless of
whether government decisions relating to procurement are reviewable by the courts under the principles
of administrative law, unsuccessful bidders with a cause, or believing they have a cause, are able to bring
an action in private law e.g., for breach contract, or negligent or fraudulent misrepresentation. Contract
law is especially relevant, because contracting in the context of government procurement entered into
under statutory authority remains a matter governed by the general law of contracts, in particular, the law
concerning the tendering process, which does not need to involve the government as one of the parties.3°
Thus, statutory procedures for tendering, and the interpretation of such procedures, must themselves
conform to the general law of contracts and tendering.
-

Second, judicial review for public-law remedies is in fact available for procurement decisions, though in a
limited way: administrative actions taken under a statutory authority are generally reviewable in terms of
whether rules of natural justice (e.g., procedural fairness) have been observed. One court explained this
rule as follows:
The Minister and his officials [in rejecting the applicant’s bid] performed administrative functions which
are ultimately authorized by regulations which are in turn authorized by statute. These are not broad
policy functions involving unlimited discretion. Decisions with respect to the acceptance or rejection of
bids directly affect the interests of persons invited to bid who have undertaken the trouble and expense to
tender and to hold their property available until a decision is made. There is therefore attached a duty of
fairness which courts can enforce
It is important to note that such judicial intervention will usually be limited to review of the process. That
is, the court will examine whether a fair procedure was followed, but not whether a fair result was in fact
achieved on the fact of a given case. 32
There are other grounds besides procedural fairness on which an unsuccessful bidder may bring an
application for judicial review. An example is found in one case where the court held that a contract had
10

been awarded under the wrong statute and therefore the award constituted an unlawful exercise of administrative authority,33
The remainder of this section is devoted to a survey of the recent case law establishing duties and rights
of the government authority administering tenders.
Duties and Rights under Public Law: Procedural Fairness
Procedural fairness is a core principle of administrative law. Below are some of the rules of fairness established in cases.
1. Duty to Disclose All Criteria for Evaluation
One of the main rules of fairness is that the contracting authority must make clear, in the beginning of
the tendering process, the requirements that bidders must satisfy in order to qualify, which also means
that the contracting authority may not add a new rule later on in the process. In the Assaly case referred
to above (see footnote 31), the Department of Public Works had invited bids for a contract to lease a building to the Crown. Assaly, whose bid had been rejected, claimed that the bidders had been led to believe
that, once the bids satisfied all of the necessary technical requirements, they would be evaluated on the
basis of price only. In fact, the Minister had selected the third-lowest bid, and he had done so on the
basis of a “qualitative” factor, namely, its superior loading facilities. The court, on the facts as presented
by Assaly, held that there had indeed been a denial of procedural fairness, as “A fair procedure requires
that the party whose interests are to be affected by a decision be aware of the issues he must address in
order to have a chance of succeeding.”34
The Assaly case is also of interest in terms of the remedy awarded. The court issued an order to quash
the decision to exclude Assaly as a bidder, in effect forcing the Minister to reconsider the bids in strict
accordance with the initial invitation to tender. However, the court declined to make an order to award
the contract to Assaiy, stating that “it has not been established to my satisfaction that the choice of a
particular bidder is at law so imperative that mandamus could issue.”35
2. Right to Reject All Bids
The requirement of procedural fairness does not curtail the basic freedom of contract on the part of the
government. In the case of Glenview Corp. v. Canada,36 which concerned the same government project as
the Assaly case, the Minister of Public Works, after reconsidering all of the bids in accordance with the
order in the Assaly case, had determined that the specifications in the first tender call had been inadequate. The Minister accordingly cancelled the first tender call, and issued a new one. The first tender
call had included a clause (clause 10.2) which stated that “The lessee [i.e., the Crown] is not obliged to
accept any offer.” Glenview brought an application for an order for to quash the decision to cancel the
first tender call and issue a new one, and also an order to select Glenview, which had submitted the
lowest bid after the first tender call.
The court held that Glenview failed to establish that any regulation or government policy existed that
fettered the Minister’s discretion under clause 10.2, which clearly allowed the Minister to reject all bids.
(The court also remarked that if such fetters existed, it would call into question the validity of government
contracts themselves, since freedom to contract is the basis of all contractual agreements.) The court
further held that Glenview’s interpretation of clause 10.2, that the clause did not give the Minister a right
to reject all bids, would be an unreasonable interpretation which would result in gross unfairness to the
government.
3. No Duty to Allow a Rejected Bidder to Make a Written Reply
According to the court in the case Cegeco Construction Ltee v. Canada,37 procedural fairness does not
include a duty to provide unsuccessful bidders with substantive reasons for non-acceptance or to allow
them a chance to make a written reply to such reasons. In Cegeco, the federal Department of Public
Works had issued a tender call which included a clause stating that ‘The lowest or any tender not necessarily accepted,” and awarded the contract to a bidder other than the applicant, who was the lowest bid11

der. The court held that, where the applicant was given full opportunity to provide the information requested by the Crown, and the Crown made its decision on the basis of a careful and impartial analysis of
the information thus provided, the Crown could decide which contractor to award the contract “without
having acted unfairly for having failed to once again go back to the lowest bidder for still more information.”38 The court further stated that “to oblige [the Crown] to go back to a lowest bidder every time the
lowest bid is not accepted and to supply the lowest bidder with the substantive reasons for same and then
allow a reply and then once again convoke a meeting to consider the lowest bid and reply reasons, simply
does not make practical sense.”39
4. Right to Rescind A Contract Already Awarded
Where circumstances arise that cause the government to rescind a contract already awarded, the contractor must be told the case against it and be afforded a fair opportunity of answering it. This rule was
applied in the case LGS Group Inc. v. Canada.4° In that case, the Public Works Minister had entered into
a contract with LGS on behalf of the Defence Department, and then, upon receiving a complaint that LGS
had employed a retired army colonel who was acting contrary to the Public Service Conflict of Interest and
Post-Employment Code and who benefited from the contract, had rescinded the contract.
The court, in dismissing LGS’s application, held that the decision to rescind had been made by the proper
authority and that there had been evidence before the Minister on which to base the decision. The court
then addressed the issue of procedural fairness. It held that LGS knew the case to be met, as it was
provided with a copy of the letter of complaint with only the identity of the complainant deleted; that LGS
was given a full opportunity to present its case, as the Minister requested it to supply a detailed explanation of the nature of the involvement of the retired army colonel, and LGS responded twice to the request;
and that therefore the requirement of procedural fairness was satisfied.
Duties and Rights under Private Law
1. The Legal Status of Tender Call
Before 1981, an advertisement for tenders was regarded as a mere invitation to submit a tender. Submission of a tender constituted an offer, which would be accepted or rejected by the owner; when a tender
was accepted by the “owner” (the party inviting tenders), a contract was formed.
The Supreme Court of Canada changed this interpretation of tender calls in the case of R. v. Ron Engineering & Construction Ltd. ,41 holding that depending upon its terms, a tender call may constitute an
irrevocable offer to contract (or a “unilateral contract”), giving rise to automatic formation of contract upon
the submission of a tender in response to the tender call. The tender document (i.e., specifications accompanying the tender call) in that case included the following terms: a tender, once submitted, could not
be withdrawn for a period of 60 days after the date of the opening of the tenders; an accompanying deposit
was to be forfeited if the tender is withdrawn before the end of the 60-day period or if the tenderer refused
to proceed with the contract. The Court held that, given these terms, there was no doubt that the call for
tender formed a unilateral contract which was entered into forthwith, without any further formality, when
a bidder filed a tender in response to the call. The terms of the contract thus formed were the combined
terms of the tender document and the tender, and could not be changed by either party unilaterally.
The Court distinguished this “initial” contract or “contract A” from the contract that was the actual subject matter of the tender call, to be awarded when the successful bidder was selected, which the Court
called “contract B.” Since one of the terms of contract A is that the successful bidder would enter into
contract B with the owner, when Ron Engineering refused to proceed with the execution of contract B, it
breached contract A; therefore, under the terms of contract A, the owner was entitled to forfeit the deposit
that accompanied Ron Engineering’s tender.
Under what circumstances is a tender call an offer or a mere invitation to make an offer? Though the
courts since the Ron Engineering case have not been completely consistent on this issue, there appears to
be a general consensus that the determinative factor is the irrevocability of the tenders: where the tender
document stipulates that the tenders submitted are irrevocable after closing, the tender call constitutes
an offer; where such irrevocability is lacking, the tender call is probably a mere invitation. This rule was
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explicitly set out and applied in the Murphy case (see footnote 30 above), and is also consistent with many
other cases, including Ellis-Don Construction Ltd. v. Canada,42 and Slave Lake (Town) v. Appleton Construction Ltd. et al.43
Generally speaking, the more informal the bidding process, the less likely it is that the tender call will
constitute an offer. Thus, an owner not wishing to create contract A upon the submission of bids can
prepare its tender documents so that a bid does not give rise to contract A. Also, since contract A comes
into being when the bidder, as well as the owner, incurs obligations in accordance with the contractual
terms, where bidder’s submission does not create any obligations on the part of the bidder, there cannot
be a contract A.
The jurisprudence of tenders since Ron Engineering has been largely about the kinds of rights and obligations that arise under Contract A, some of which are discussed below.
2. Duty to Treat All Bidders Fairly and Equally
It is generally accepted that upon the formation of contract A, the owner is put to an implied contractual
duty to treat all bidders fairly and equally to protect the integrity of the bidding system. This means,
among other things, that the owner may not imply a term without notice to the bidders: the owner may
not, for example, adopt an unadvertised policy of preferring local bidders without giving notice of such a
policy to the bidders.~
In general, the law regarding tenders can be seen as the result of the courts’ efforts to reconcile freedom of
contract and the notion of fairness, and to thereby promote the integrity of the bidding system. All the
other duties and rights that arise under contract A can be understood in this context.
It is useful to note that the basic notion of fairness under the law of contracts is the same as that under
administrative law discussed above. Moreover, to the extent that the obligations discussed below emanate from the duty of fairness, ultimately there may be no substantive difference between the kinds of
duties arising in administrative law and those arising in the law of contracts. But perhaps because of the
traditional notion that administrative decisions having to do with procurement are not subject to judicial
review, the courts have had many more chances to rule on the implications of the duty of fairness as a
contractual term than as a principle of administrative law, with the result that the exact content of the
duty of fairness is much better spelled out in the contracts case law than in the administrative case law.
In addition, remedies available in an application for judicial review differ from those available in an action
in contracts or torts. As is exemplified in the cases already discussed, under an application for judicial
review, the most that an applicant could realistically hope for in most cases is probably an order quashing
the decision made by the contracting authority; on the other hand, in an action for a breach of contract, a
successful plaintiff may be able to obtain damages reflecting the loss of profit on the contract, as well as
the cost for the preparation of the tender.
3. Custom and Usage
It has been held that the duty to treat all bidders fairly entails that the owner must ensure that “if contracts are to be awarded on anything other than commonly accepted basis this must be revealed to bidders.”45 Since “commonly accepted basis” here refers to the custom and usage established in the industry
the tender call is concerned with, the question arises as to whether a contractual term which is not specified in the tender document may be implied in accordance with such custom and usage. Though once
again authorities conflict on this issue, the proposition that no evidence of custom or usage could prevail
over the express language of the tender documents appears to be generally accepted.46 If so, implying a
term on the basis of industry custom would be acceptable only to the extent that the term does not conflict with the express language of the tender document. Thus, for instance, if the industry custom is to
award a contract to the lowest bid, it may be implied as a term of contract A so long as it does not conflict
with the express language of the tender document.
In applying this rule, some courts have interpreted the term “express language” in a manner quite
favorable towards the owner. In Acme Building & Construction Ltd. v. Newcastle (Town),47 the town of
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Newcastle authorized a tender call for a construction project. Though Acme was the lowest bidder, the
town chose the second-lowest bid on the basis that the successful bidder, among other things, would
complete the project in less time, enabling the town to save $25,000 as a result. Acme argued that the
completion date was irrelevant to the project as it had not been indicated in the tender document as a
selection criterion, and that the use of such a basis was contrary to the custom of the construction industry, where contracts were usually awarded to the lowest bidder. The court disagreed, holding that since
all bidders had been asked to stipulate a completion date, it could not be argued that completion dates
were irrelevant.
4. Duty to Disclose All Requirements
The owner must, in the tender document, disclose all of the requirements that bidders need meet to
qualify, and must evaluate the tenders on those requirements only. What if a bidder appears to meet all of
the advertised qualifications, and yet the owner has justifiable reservations about the bidder’s ability to
perform the work? This was the situation in Murphy, where the owner town believed that Murphy’s snowremoval operation, though apparently meeting all of the qualifications, was not large or sophisticated
enough to carry out the required work properly. The court held that the town had the duty to evaluate the
bids according to the disclosed requirements, and further stated as follows:
Upon Murphy demonstrating the apparent minimum requirements of qualification, in the absence of
further specific standards in the tender documents, it was then incumbent upon the Town to rebut, by
showing that Murphy would not have had the basic qualification to do the work. The evidence introduced
by the Town has cast doubt over the reliability and sufficiency of Murphy’s existing and proposed equipment, but it has not shown on the balance of probabilities that he was not qualified to do the work.48
5.

The “Privilege Clause”

Tender documents often contain a privilege clause, i.e., a clause stating that the lowest or any tender will
not necessarily be accepted. The courts have also split on the meaning of such a clause, more specifically
on whether it allows the owner to contract out of the duty of fairness. Does the clause give the owner,
e.g., the right to choose among the bidders according to an undisclosed criterion?
It does not, according to the court in the Murphy case, which held that the clause “reserves conditionally
to the owner the privilege to decide not to proceed with the work at all, but does not allow the owner to: (i)
choose comparatively among the bidders based on criteria that have not been disclosed to the bidders; or
(ii) to award to another bidder or another person something other than contract B.”49 In deciding this, the
Murphy court followed the Federal Court of Appeal in an earlier case, Best Cleaners and Contractors v.
The Queen,5°where it was held that the owner’s duty under contract A not to award a contract B except in
accordance with the terms of the tender call was not altered by the inclusion of a privilege clause.
On the other hand, according to the court in Acme (see footnote 47), the privilege clause gave the owner
the right to reject the lowest bid and accept another qualifying bid without giving any reasons, a holding
which appears to allow the owner broader latitude than the Best Cleaners and Murphy cases.
It is possible that Murphy and Best Cleaners on the one hand, and Acme on the other, can be reconciled
on the reasoning of the court in Health Care Developers Inc. v. Newfoundland.5’ The court in that case
stated that, to be consistent with the notion of freedom of contract, it must be possible to contract out of
fairness requirement, but that such opting out would require a clause that was stated in precise and
specific language and that is not unconscionable or contrary to public policy.
Can an owner, in reliance on the privilege clause, reject all bids for any reason whatsoever? Again, the
Murphy court appeared to answer this question in the negative, when it stated as follows: “the use of the
boiler plate privilege clause alone ... allows the owner to decline to enter into a contract with any of the
bidders for good or bona fide reason, e.g., all tenders higher than the owner’s budget, intervening events
icsulting in the owner deciding not to proceed with the work, or deciding to substantially change the work
“52 Given that the privilege clause in Murphy was a boiler-plate version, an owner may well be allowed
more flexibility under a clause that is more than the boiler plate, especially on the strength of Health Care
Developers. (It is unclear whether Murphy is entirely consistent with Glenview Corp. v. Canada (see
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footnote 36), discussed in Section 2.2. above, where it was held that the boiler-plate privilege clause in the
case was sufficient to allow the Minister to reject all bids for the reason that the Minister wished to revise
the first tender.)
6. Measure of Damages
It has been held that where there is a breach of contract A, the measure of damages can include the cost
of preparation of the bid, as well as the estimated loss of profit on the work, provided that the complainant
bidder proves on the balances of probabilities that, but for the breach, it would have obtained the contract.
7. Summary of Owner’s Duties under Contract A
The court in Murphy provided a list of duties and rights that arise upon the formation of contract A, which
includes the following:53
(a) there arise rights and obligations of the parties that are consistent with the protection and promotion
of the integrity of the bidding system where under the law of contracts it is possible to do so.
(b) the owner owes a general duty to treat all bidders fairly.
(c) the owner has the right to include in the tender document stipulations and restrictions on the rights of
bidders and to reserve privileges to the owner, though it must do so in clear terms.
(d) the owner does not have the right on consideration of competing bids to rely upon undisclosed terms
and conditions.
(e) the privilege clause does not allow the owner to choose among the bidders based on undisclosed criteria, or to award another bidder something other than contract B.
(1) general custom in bidding, and particular local customs, can result in implied contractual rights.
8. Duty to Avoid Misrepresentation
Where the tender document or other information supplied by the contracting authority misrepresents
some aspect of the work, an unsuccessful bidder may be able to bring an action for a tort of negligent
misrepresentation (or fraudulent misrepresentation, if intent to deceive is being alleged to have been
present), as in the case of BG Checo International Ltd. v. B.C. Hydro and Power Authority (where, inconsistent with the tender document providing that the construction work would not include clearing of the
right-of-way, the contractor had to clear right-of-way and incurred extra costs as a result).54
It was held in The Queen v. Rousseau Metal Inc.,55 that if an official in good faith misinterprets a piece of
legislation or a regulation, that did not necessarily constitute negligence. In that case, the then federal
Department of Supply and Services (DSS) had invited bids for metal storage cabinets from a number of
suppliers, and distributed information to the bidders that gave the impression that preference would be
given to products made in Canada and foreign bids would be evaluated after adding customs duty. However, before calling for tenders, DSS decided that Canada had the obligation under international agreements not to favour domestic suppliers. DSS thereafter issued a tender call that was ambiguous on
whether customs duty would be included in calculating the size of foreign bids, and in evaluating the bids
it subsequently received, did not add customs duty to a foreign bid. That foreign bid was the lowest and
was chosen. Rousseau Metal brought an action for damages based on negligent misrepresentation by
DSS officials.
The Federal Court of Appeal held that, even if the DSS had misinterpreted Canada’s obligations under
international agreements in an incorrect manner (and whether it was or not was unclear on the facts), its
interpretation was a reasonable one, and that even if the tender documents had been clearer, Rousseau
Metal would not have been in a better position. As a result, Rousseau Metal’s claim of negligent misrepresentation failed.
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3R.S.C. 1985, c. D-l, ss. 10 and 16.
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“Guidelines for Contracting under the TradeAgreements” ofthe manual
entitled “Contracting Policy,” available electronically at the Treasury Board
Web site. <http://www.tbs-sct.gc.ca>
5The information contained in this section represents a small portion of the
highly comprehensive and detailed contracting policy manual, referred to in
footnote 3 above. Treasury Board also has policy manuals dealing with
specific topics such as procurement review and the management of major
Crown projects (i.e., projects worth SI00 million or more), all of which are
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7The Department of Public Works and Government Services Act, S.C. 1996,
c. 6.
8More details can be obtained from Contracts Canada Information Centre or
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~sw.contractscanada.gc.
ca>
9See the Canadian International Trade Tribunal Act, R.S.C. 1985, c. 47 (4th
Supp.).
lOThe Ministry of Government Services Act, R.S.O. 1990, c. M.25, s. 4.
I llbid., s. l2.
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25R.S.N, 1990, c. P-33.
26R.S.N.W.T. 1988, c. F-4, s. 44ff.
27R. R. N.W.T. 1990, c. F-3, as am. by R-058-93 and R-0 13-95.
28Financial Administration Act, R.S.Y, 1986, c. 65: Contract
Regulations, O.I.C. 1995/060.
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JUSTICE SYSTEMS
Past issues of this Report have dealt with various uhottopi~n Issue #19 dealt with outsourcing; Issue #20, with document
imaging systems. This issue covers justice systems an area currently receiving significant attention in local, state, and
provincial jurisdictions across North America.
-

Justice systems cover more than simply managing cases as they progress through the courts. They also include many other
types of systems such as those for computer aided dispatch, records management, crime analysis, computer mapping, and
automated fingerprint identification.
In Canada, the province of Ontario has initiated their “Integrated Justice Project” and has issued 4 related RFPs for Police
Case Management, Courts Project, Crown Case Management and Corrections Case Management. These (and other) RFPs
are available from MERX (http://www.merx.cebra.com) an electronic tendering system used by the Canadian federal
government and 7 provinces.
In the U.S., the best source of RFP information for justice systems is the IT Acquisition Database run by the National Counsel
for Justice Information and Statistics. Their web page (http://www.it.search.org) has information on more than 40 RFPs.
Another major source of information is the Law Enforcement TechnologyAcquisition Project’s web pages which can be found
at (http:/lwww.govtech .netlproject_ilj/iljmain .shtm).
Examples of “Best Practices” in Real RFPs
You can learn a lot from RFPs that have been produced by other organizations. Especially if the RFP is for products and
services similar to the ones you are seeking. Well designed RFPs that incorporate good Information Technology knowledge
and management practices are invaluable. The RFP can provide you with the insights and experience of the issuing
organization. It can serve as a model or point of departure for your process.
You can learn about the RFP process itself. You can see how much information was provided about each topic. You can
examine the structure of the document. You can review the evaluation process they used. You can identify their “best
practices”, based on their experience with both the procurement process and the technology being sought. By examining a
well-designed RFP, you can reduôe the risks associated with your own acquisition process.
Equally important, you can learn about the underlying technology and the project itself. You can get an excellent lesson on
how to implement this technology. If the organization is buying software, you can see how the implementation process was
structured how they proceeded from the requirements definition through final acceptance. By examining an RFP that
incorporates a solid approach to selecting and implementing the new software, you can reduce the risks associated with the
project itself.
-

In this issue, we will look at one solid RFP, and identify “best practices” that have been incorporated into the documents in
both the procurement process and the associated information technology project.
This RFP is for Software. Overall, this is an excellent document. This RFP is easy to follow, logically organized,
complete, detailed, and incorporates many “best practices’~The main RFP document is 77 pages long; the
Appendices, 253 pages.
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Part I Introduction
-

These 13 pages present a view of the project from 30,000 feet- a strategic view of the project. These pages deal with critical

questions that set the direction for the suppliers developing a proposal. In these pages, the organization succinctly answers
8 key questions:
1. What is the purpose of this RFP?
2. Why are we doing this?
3. What has been done so far?
4. What do we want to achieve?
5. How are we going to do the job?
6. What are the deliverables?
7. What is the scope of this project?
8. What are our minimum requirements?
Here’s how the organization dealt with these issues and questions.
1. What is the purpose of this RFP?
INTRODtJCTI()N
The Office of the Attorney General (AGO) is seeking proposals from firms to provide, adapt/customize, and help implement a case
management sollware product in accordance with the specitications terms, and conditions stated herein. 1 lie inlhrrnation obtained in
response to this Request for Proposal (RFP) will allow the AGO to identify a prime contractor to provide the [bliowing:
•
S

An existing Case Management application that is built on client/server cr web based architecture.
Adaptatlon/customi7auon and implementation services necessary to modify the Case Management sotlware to meet the specific

nced,s of the AGO.
3 he AGO expects to enter into a Purchased Services contract with the apparent successful bidder.
This RFP is not t~rhardware. The AGO will provide all necessary server and workstation hardware, operating system software, and
database software.

2. Why are we doing this?
System History
Currently the docketing and related work is supported by software that is becoming unstable, running on a Prime mini-computer
which is without commercial support. The applications have become varied, custom.i7ed to the needs and interests of the 26 legal
divisions over the last several years.
Pnmary docketing is done through nearly 20 applications. There are a reported 65 ways of doing docketing, resulting in
approximately 3,600 reports. In addition, there are forms of docketing that have been developed on personal computers as a further
attempt to more completely meet agency needs.

The following have also been cited by the AGO as fundamental limitations with the existing applications’
I.
The applications do not inte~’atcas a cohesive whole.
2.
Some of the applications do not have ~aphics capability.
3.
Some of the applications do not communicate with standard word processing.
4.
Reporting for agency statistics is slow, difficult, and sometimes non-existent.

3. What has been done so far?
Study Project
Realizing that finding an agency solution to case management was critical, the AGO conducted a needs assessment and an analysis of
possible alternative case management systems. The AGO identified the stakeholders and started action that built on the considerable
work done concerning case management from I 992~97*.The AGO contracted with the Shared Client Services Division of the
Center for Information Services to assist them. The Feasibility Study resulted,
The Feasibility Study brought together the results of agency work over the past several years. It included the work from five case
management feasibility work groups and personal meetings with 26 legal divisions and several business units in defining the
requirements. Ranking of business requirements was provided by the division leads and Management Team. The results reflected
the needs to be addressed by case management.
A nationwide search was conducted for existing case management systems that may have application to the situation in Washington’s
AGO. Other States were contacted regarding their status and efforts with case management software.
That study formed the basis for the requirements portion of this RFP It provided a description of technology, and a possible
implementation approach. Essential elements ofthe Feasibility Study have been included in this document. They are considered
appropriate in order to state the position of the AGO and to describe the context for the work for which the agency is seeking
proposals.
.

This document summarizes the business requirements that the case management software needs to address.

4. What do we want to achieve?
Project Objectives
The project objectives are to replace the current case management applications with a proven commercial software product that will:~
I.
Be able to provide uniform, leveraged, and standardized approaches to management of
legal matters.
2.
Provide a comprehensive database that reflects the workload ofthe agency.
3.
Support an appropriate level ofcost management for specific cases.
4.
Accommodate the unique needs of each division in their special aspects of legal support or their clients.
5.
Have a core set of case management solutions that integrate tightly with the rest of the
AGO information management environment.
6.
Develop a consensus as to the scope, content and names for what is to be included in
Corporate Case Management.
7.
Have a clearly defined set of requirements for the agency andfor the divisions regarding
both business arid technology for the management of legal matters.
8.
Use a process that follows the state rules of acquisition that will meet the needs of the
agency and survive any challenge.
9.
Remove another obstacle to the retirement of the Prime computing environment as
quickly as practical.
10.
Implement the case management solutions in the shortest time practical.

5. How are we going to do the job?
This 2-page part of the Introduction is labelled Project Assumptions. It contains key information to assist the bidders to
understand how the work will be done on a day-to-day basis. The information is provided under four headings:

4

•

ProjectTeam It first describes the structure of the projectteam which will consist of both in-house and supplier staff.
The primary responsibilities of each group are identified.

•

Agency Interaction It then describes the structure and process for managing the project, the use of a Project
Management Steering Committee, and the involvement of named senior executives.

-

-

•

Application Architecture The RFP identifies the intended infrastructure (such as Operate on an MS Windows/NT
environment), and its administration.

•

Development Process
approach.

-

-

The process identified below reduces the risks by using a highly structured, phased

Development Process
The development plan uses a phased approach. Acceptance of the bid will depend on successful installation in the Alpha, Beta, and
Pilot phases:
The phases ofthe implementation will be iterative for each legal division and business unit, starting with the corporate or core
requirements. These phases are analysis, design, construction, Alpha, Beta, Pilot, implementation and acceptance.
Alpha testing will occur within ISD with only the core functionality in place. If there are no fatal flaws, the implementation will
continue to the Beta phase. This testing will include enterprise evaluation 5fthe application on the network.
1.

Beta testing will occur within one division geographically located near ISD. Once the business analysis is completed, the
division will enter data into both their existing and new case management systems. Ifthere are no fatal flaws, the
implementation will continue to the pilot phase.

2.

The Pilot phase will allow the legal division to work solely with the new application. Once this is completed, the business
analysis will begin for the other divisions based on the roll out schedule.

3.

Maintenance of the application will be performed after the implementation and acceptance phases are completed. There
will be no further changes to the system until the initial implementation is completed in the entire agency.

At the end of this project the AGO desires to have the Case Management application successfully installed in 26 legal divisions and
approximately ten business units (36 unique implementations). AGO also expects to be competent to maintain andpossibly further
customize the software and implement changes as the business requires.
The AGO wishes to approach this project in phases that lead to competence in the agency’s Information Services Division
(AGOIISD) staff regarding installing and maintaining the application. This project is assumed to begin with Alpha.
However, It Is essential that the bidders reflect the best situation for use of the software hi the AGO environment. It Is
expected that the bidder will describe the hardware, network, database, implementation, and on-going support necessary to
make the most effective use of the software.
At the conclusion ofthe installation, the AGO staffwill be trained and able to both use and support the use of the application in the
regular work of the agency. The contractor will have completed the documentation of the application to a degree sufficient for the
AGO to continue on with the use of the application.

6. What are the deliverables?
Deliverables
The contractor will be expected to work with the agency team to provide, as part of this project, the following items. This list needs
to be viewed in the context of, and complementary to, the list ofrequirements in Sections 2 and3 of this request:
I.
2.
3.
4.
5.

A Case Management Application, successfully operating for the AGO, meeting the functional and technical
specifications detailed in the RFP, and providing performance acceptable to the AGO.
Source code available to the AGO, so the agency can maintain and modi1~yon an ongoing basis should the bidder not be
avaIlable.
Trained ISD technical staff who are able to maintain, enhance and install the software on sri ongoing basis, should the
situation arise.
Trained ISD staff that can train and assist agency Case Management users with the application.
Trained agency legal division and business unit staffwho understand and can successfully use the application.
5

7. What is the scope of this project?
Scope
The contractor will be responsible for carrying out work related to accomplishing the stated objectives. If two or more contractors are
involved, one contractorl must be proposed as prime contractor, and that contractor will be responsible for the work of all other sub.
contractors, including suppliers of software, so that all proposed work products are completed and delivered according to
specifications. All project objectives are accomplished as agreed. The prime contractor will be responsible for ensuring the
correction or replacement of any sub-standard work or products, performed or provided by subcontractors.
Product Manager
The prime contractor will be expected to designate a Product Manager who will supervise day-to-day operations by the
contractor’s project team. The Product Manager willreport td the AGO for determining or verifying functional and technical
requirements, and specifications for regular and exception progress reporting, and forreviewing and approving work products.
State Resources
From the State’s standpoint, the AGO will assign a Project Coordinator and form a project team consisting of appropriate
representatives to work with the contractor in the accomplishment ofagreed project objectives according to established
schedules. The AGO Project Coordinator will supervise the project as a whole, closely working with the contractor’s Product
Manager to support the project by providing information, responding to requests for assistance by functional and technical
specialists from the AGO, and structuring and supervising AGO acceptance testing of work products. The AGO team will
follow the contractor’s work in a detailed manner in order to learnthe application.
It is the agency’s intention that the AGO/ISD staff person will learn how to install and maintain the Case Management
Application in the future. As stated, the AGO seeks to develop an internal capability to install, maintain, and extend the
• application independently of the original licensor and/or contractor should that be necessary.

Application Implementation
The contractor is expected to perform analysis, design, programming, testing, installation, training and documentation as
• specified in the response and developed in the project plan.
All contractor work is expected to be done in accordancewith contemporary accepted standards of good professional practice.
Formal, documented procedures for source code management, version control, software testing, and problem resolution shall be
followed through the life ofthe project. A consistent set ofnaming standards must be used throughout both the baseline software
and any subsequent enhancements and customizations. Bidders are encouraged to describe in their proposals how they will
address these issues, and what automated tools they will use, if any.
Data Conversion
The contractor will also be responsible for data conversion. As part ofthis process, the AGO will provide a definition of the
existing Case Management associated data structure, and will further take responsibility for extracting the existing data to an
intermediate data file format, and for purifying the data. The contractor will be responsible for loading the database tables for the
new Case Management Application and ensuring data integrity.
Testing
The AGO believes that successful application implementation requires comprehensive, planned software testing beginningearly
in the project, and continuing through both functional and performance testing, prior to production implementation in a legal
division. Testing.should include performance and stress testing on both client and server platforms and the associated
network(s), with actual or simulated production workloads. The AGO wishes to be directly involved in such testing, and will be
the final authority as to whether the Case Management Application isjudged ready for implementation in the legal divisions.
Bidders are encouraged to recommend testing plans embodying these principles.
Disaster Recovery Planning
Prior to completion ofthe project, the contractor will assist AGO staff in developing disaster recovery and business resumption
plans.
••

8. What are our minimum requirements?
The RFP identified two minimum requirements to be met by all viable bidders. The first was that the software be commercially
available; more specifically:
The software proposed must be commercially available The contractor must have experience in designing, installing, modifying,
and implementing similar software in at least three sites.

The second requirement was that the software provide certain functional capabilities. The RFP described 20 mandatory
requirements under the headings Docketing, Scheduling, Workload Management, Management Reporting, General, and
Technical. Here is an example of one category, Docketing:
DOCKETING

Generate an AGO docketing number automatically when every new matter is first inputted.
The number must be unique.
Track non-litigated matters, such as client advice and projects, in addition to litigated
matters. System must be able to track all matters in the office (or AGO), including cases,
non-litigated matters, and projects.
Ability to retrieve cases and display them for appropriate use.

Part II Functional And Technical Requirements
-

This 20-page Chapter presents detailed functional and technical requirements for the proposed software. 132 functional and

technical requirements are specified in the following categories:
2.1.
2.2.
2.3.
2.4.
2.5.
2.6.
2.7.
2.8.

Docketing
Scheduling
Conflict Checking
Workload Managem~nt
Management Reporting
Timekeeping
General Requirements
Technical Requirements

Each requirement was identified using a table which, when completed by the supplier, would indicate whether each feature
was included in the basic software, will be included at no extra cost, requires custom development, or is unavailable. Here
are the first 6 entries for Docketing:
#

DOCKETING

1

Generate an AGO docketing number automatically when every new matter is first inputted
The number must be unique

2

Print docket for any period of time by individual, section, division, or office-wide. This must be able to
be requested by the user with ease, and the system must perform the function within minutes.

3

Track non-litigated matters such as client advice and projects in addition to litigated
matters System must be able to track all matters in the office (or AGO) including cases
non-litigated matters and projects

4a

Use merge function for data such as names, addresses, case lists, etc. for Word integration,
specifically for the ability to pull data elements from case management automatically to
include in form Word documents.

4b

Also have the ability to automatically generate these documents based on an event, date, or
action, for example.

5

Ability to cross reference specific fields and matters, and track progression of matters. Ability to track
progress across several matters, as well as within a matter. For instance:

5a

One matter may be the review of a contract. Then a new matter is opened when that contract later is
the subject ofa litigated case. Then the case is appealed. The systems needs to be able to tie these
together.
7

Sb

Within a case, the system needs to be able to track different stages of progress, such as discovery, pretrial, trial, and post-trial.

Sc

Ability to track the same case when it changes type, while preserving the history. For example, a
dependency case changes to a termination case, then an adoption case. This may happen also with just
a portion of a case. For example, cases have more than one child, but the portion of the case for each
child can change to differing types of cases.

Sd

Ability to track a matter through four forums over time.

Se

Ability to track and count sub-matters.

6

Ability to retrieve cases and display them for appropriate use
Part Ill Project Approach
-

Many RFPs fail to provide much detail about how the project is to be organized. In so doing, they fail to give the suppliers
enough direction to propose a project plan and structure which will satisfy the buyers’ needs. This RFP does not fall into this
trap. It provides reasonable amounts of explanation and direction and incorporates many solid information technology and
project management practices:
Recommended Approach
The RFP explains the overall approach and identifies the specific activities in each phase:
The overall process for implementation will follow ISD’s development process. The eight phases ol the process are: Analysis,
Design, Construction, Alpha, Beta, Pilot. Implementation, and Acceptance. Once a product has been selected, analysis ~~illbe
performed to determine what the corporate set of business rules are follo~%edby the designing of the base requirements to he
presented to each business unit. Once constructed, Alpha testing will occur within iS!) to ensure system stability. Once this product
has passed all the Alpha testing, a microcosm oflhe process begins again in a legal division to perform Beta testing. Atler the
analysis, design. and construction for that division, its staff will perform Beta testing to test the business logic incorporated into their
adapted piece of Case Management. This will require that this division do dual data entry into their new case management system
and their existing docketing system. Once the Beta testing is complete, this division will Pilot the application h~going live with the
data. Once this is completed, each divisional roll out will he treated as a separate project and follow this process.

Quality Assurance
The RFP incorporates a growing practice, that of building-in a quality assurance function:
It is expected that the project work will be complemented h~a quality assurance effi~rtby an independent third partY. That party ~vill
he responsihie for review of the plan, progress. and periodic reporting of the work as the proiect moves fon~ard.

The RFP provides clearly defined responsibilities for both the AGO and the bidder. For example the AGO is responsible for
Quality Assurance:

Quality Assurance The Attomes General’s Office will acquire independent Quality Assurance assessments during all phases of
the Case Management Project. Independent Quality Assurance assessments will be enacted by the AGO for the final evaluation of
bidder proposals and during the contract negotiations and award process. Upon the award to the successful bidder and initiation of
the contract, the AGo will enact independent Quality Assurance assessments for all deliverables outlined within the (‘use
Management System contract.
-

Project Tasks
The RFP defines the activities and outcomes for each project phase. Here is part of the writeup dealing with Alpha Test:
8

Alpha Test:
During this phase, the bidder has responsibility for installing the baseline software application, determining the changes needed,
setting up those changes, implementing the application in ISD, and preparing the application for installation of the Beta test. Impact
of the application on all agency network services will be assessed. An evaluation ofprogress and preliminary assessment of the
ability of the software to meet needs will be conducted by the third party quality assessment person, with full cooperation of the
agency and bidder. Assuming no fatal flaws, at the successful conclusion of this test, the project team will be ready to install the
application in the first division.
•

Install Case Management Application on the AGO Database Server
•
Tune database server as needed.
•
Establish development, test and production environments.
•
Document client workstation requirements.
•
Deliver all technical and user documentation.
•
Design Changes to Application
•
Conduct business analysis.
•
Design changes necessary to fullill core requirements including interfaces.
•
Design data conversion programs and cut-over approach.
•
Maintain database of future enhancements.
•
Train AGO Development Staff
•
Data model.
•
Application architecture, including how to modify the application in order to perform internal
customization ofthe application.
[The purpose of this training is to get AGO staff familiar with the application and how to use any utilities provided by the vendor.
Additional mentoring may be necessary to complete the internal adaptation of each division.]

Training
The RFP asks for 2 different approaches: provide the training to the end-users, and train the trainers.
Agency preference is for ISD staff to provide case management training to the agency end users. However, in the event that
resources are unavailable to provide the training by ISD staff, the bidder is being asked to provide a cost for the bidder to
provide that training.

Great care was taken to describe the specific responsibilities of each party:
Option 1

-

ISD Provides End User Training

ISD will train the majority of AGO staff. The bidder will first train ISD trainers, then allow ISD trainers to observe a couple of the
bidder training classes. The bidder will observe the ISD trainers, and then ISD will train the remaining AGO staff.
Bidder Responsibiitiest
Course Curriculum
I. Provide course materials that can be customized and duplicated by ISD.
2.Work with the AGO consultantlintegratorto develop the most effective course for training, to include course content and
length.
3. Work with the AGO consultant/integratorto develop a recommendation regarding presentation of different software
modules, i.e., single class or separate class.
Presentation Plan
I. Train agency trainers on presenting course material.
2. Provide training to Pilot division while agency trainers observe.
3. Observe two training sessions provided by ISD staff and provide feedback on training where necessary,
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Part IV General Requirements For Bidders
-

This section of the RFP contains definitions, a schedule and some administrative information related to the procurement
process.
Definitions
Most of the definitions are found in most RFPs; however, two terms, fatal flaw and requirement, are very important. Fatal flaw
is not often found in RFPs. The information provided under failure to address a requirement is extremely helpful to the
suppliers (and evaluators) and contributes to the precision of the document.
Fatal Flaw A condition which, in the opinion of the AGO, would prevent successful and effective use of the case management
software consistent with the project objectives (1.4.).
—

Functional or Technical Requirement A functional or technical requirement is an essential need that must he met by the bidder.
Capabilities may be provided either by the baseline software product or through modifications to the baseline product or through a
combination of baseline and customi?cd features. Failure to meet a functional or technical requirement, or to explain how the
requirement will he pros ided through modifications to the baseline product, is grounds fcrr disqualification.
-

Requirement A requirement is an essential need that must he addressed by the bidder. AGO may eliminate from the e~aluation
process any bidder not addressing all requirements. Failure to address a requirement (grounds for disqualification) may be
established by any ofthe following conditions:
-

1. The bidder fails to include information necessary to substantiate that a given requirement has been addressed (such as
references to specific sections in technical documents). Responses must indicate present capability or specific solution
as to how the requirement is met, or will bernet. A response of”~~
ill comply” is not sufl’icient.
2. The bidder presents the information requested h~this RFP in a manner inconsistent with the instructions stated by any
portion of this RFP.

3. Customer references, or site visits, report the bidder’s inability to comply with one or more of the requirements.
4. The bidder fails to include the customer references required

Declarations
The RFP contains 22 declarations. Most, such as RFP Amendments or Errors in Proposal, are in common usage.
The one dealing with Multiple Proposals is worth repeating. This declaration ensures that suppliers do not build a number of
different options into one proposal. When this occurs, then evaluation becomes difficult. Suppose a supplier gives you three
different project approaches, and for each, you can have two different implementation strategies. And for each different
implementation strategy, you can adopt two different training strategies. By permitting options within a proposal, the number
of evaluations can easily increase from one to 10 or 20. Insisting that each option be contained in a separate, complete
proposal keeps the evaluation simple.
6. Multiple Proposals
Bidders may submit multiple proposals with various project approaches ifdesired. Each proposal must he complete and
contained under separate covers.

Sometimes, suppliers use software tools duting development or implementation but don’t include these in the proposal. When
this occurs, the buyer either is missing an important tool or has to procure the right to use this tool after the contract has been
signed. The clause below removes the possibility that unspecified software must be acquired to maintain the system.
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18. Necessary Ancillary Software
Unless specifically excepted by the terms of the RFP, all software components not explicitly agreed to be provided by AGO,
including but notlimited to language compilers, software objects, utility programs, or diagnostic tools ordinarily furnished or
required for effective and efficient application operation shall be furnished by the bidder at no additional cost to AGO. These
itemsmust be listed in the cost proposal.

Part V Proposal Contents and Requirements
-

This 12-page section gives the suppliers detailed instructions on the format and content of their proposals. The information
contained in these instructions has a direct impact on the quality of the proposals. The more specific the instructions, the more
specific the responses and the easier it is to evaluate the proposals.
The first part specifies the physical format and the rules concerning supplemental material. Following this, the RFP describes
the content of each of the 5 parts of the proposal. The instructions to the suppliers concerning the content and format of each
of these sections is solid, reflecting “best practices”.
Administrative Requirements
Part I Administrative Requirements
Administrative requirements are mandatory contents in this proposal. The items identified must be submitted in order for the
proposal to be considered for evaluation. The proposal will be considered as non-re~ponsiveif any of these items are not included.
-

The RFP instructs the supplier to provide the following information:
A Cover Letter including the signature of bidder representative authorized to make contractual obligations, stating that the
bidder agrees to abide by the terms outlined in the proposal, and containing all the required certifications such as “The
proposed software must be commercially available.”
Bidder identifying Information, including the following:

*

*

•

To establish the supplier’s past performance:

If the Bidder or any party named above contracted with the State of Washington during the past 24 months, indicate the name of the
agency, the contract number and description, scope, cost and/or other information available to identify the contract.

•

To ensure that there is no conflict of interest:

Ifthe Bidder or any party named previously was, or is, an employee of the State of Washington during the past 24 months, indicate
his/her social security number, job title, agency employed by, and separation date.
Bidders which employ or have on their governing board as ofthe date of their bid, State employees, or former State employees shall
identify such persons and their position and responsibilities within the Bidder organization. it; following a review ofthis information,
it is determined by AGO that a conflict of interest exists, the Bidder may be disqualified from further consideration,

Management Proposal
The required format and content of this part of the proposal incorporates many “best practices” approaches designed to
reduce risks or ensure that the buyer makes an informed decision. Here are some of these “best practices” found in this
section:
-

•

The more information a supplier has, the better its proposal. Providing bidders with the actual scoresheets helps them
understand the process and focus their proposals. The RFP states that the management proposal “will be scored using
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the Evaluation Scoresheet Part 2”.
-

•

The bidder must have directly related, relevant experience geared to the work at hand:

Describeknowledge and experience, if any, the Bidder has had in:
a. State Attorney General case management applications specifically and governmental legal applications in general.
b. Specific experience with State ofWashington legal applications and familiarity with the AGO specifically.
c. Information technology trends and directions.
d. Large corporate legal departments.

•

References must be directly applicable:

The bidder must submit three non-bidder owned customer references who are presently using the proposed baseline software, and
who have workload requirements comparable to the AGO.
The bidder must also submit three non-bidderowned customer referencesfor whom the bidder provided application installation and
customization services,..

•

The state wants to know about default in prior contracts and insists that the bidders disclose details:

Contract Performance
If the bidder has had a contract terminated for default during the past five years, all such incidents must be described. Termination
for default is defined as notice-to-stop-performance due to the bidder’s non-performance or poor performance and the issue was
either: (a) not litigated; or (b) litigated and such litigation determined the bidder to be in default.

•

The state insists that the subcontractors be qualified using the same standards as the prime contractor. This avoids
selecting the best bidder only to discover that one of their key subcontractors is not well qualified.

Subcontractor Information Requirements
In the eventthe Bidder intends to subcontract any of the proposed work stated in the proposal, the Bidder shall submit the
information required in Part 5.4.6, 5.5.1, 5.5.2, and 5.5.3 above for each proposed subcontractor.

•

It is extremely difficult to evaluate the strength of the project team when the specific members are not known. The
following directions deal with this potential problem:

Do not submit the names of subcontractors who “may” work on the project, only those that are committed.

5.5.7. Project Team Description
Bidder must be specific about the proposed key staff on the project. The proposed team must be the team that works directly on the
project, for the duration of the project.
5.5.7.1. Staffing
The contractor must describe the project team proposed to conduct this project. This description should include all relevant
organization and staffing information including, but not lin’iited to:
a. Name and resume of the Product Manager, including three references with contact name, title and phone numbers,from projects
installing bidder product.
b. Provide names, proposed responsibilities and resumes for other key staff proposed. The Bidder must commit that staff identified in
its proposal will actually perform the assigned work. Any staff substitution must have prior written approval from AGO.
c. Do not submit resumes for staff who “may” work on the project. If the staff is not committed to the project, do not include their
resumes.
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•

It is important to identify the person specifically empowered by the contractor to speak on its behalf:

Final Authority
Each Bidder shall disclose who within the firm will have prime responsibility and have final authority for the work.

•

The workplan provided by the bidder must be sufficiently detailed that the evaluators can establish and assess its merits,
and its risks. Best practice is to require a detailed work plan a description of deliverables, and samples.

Proposed Work Plan
A separate work plan must be provided for each of the project phases.
The work plan must include the estimated number of hours for contractor staff, and AGO staff, by each of the major tasks, as well as
task duration. Bidder should also identify major review points. Major tasks should be specified by the bidder and should include
such things as: Project Management, Application design, Customization I programming, Testing, Conversion, Software Change
Management and Problem Tracking, Data conversion, Installation, Training, Documentation, Maintenance support, Disaster
recovery, Architectural Design.
5.5.9. Description of Deliverables
Bidders must describe the following required deliverables.

5.5.9.1 The bidder’s Project Management and Control Process that includes:
a. Business analysis and business process improvement
b. Timely Project Tracking and Reporting to Project Sponsors and Steering Committee
c. Problem I Issue Tracking
d. Software Change Management
5.5,9.2. Training approach to achieve trained AGO technical staffwho are able to maintain, enhance and install the software on an
ongoing basis.

5.5.9.6. Description of Documentation including: (Samples are desired)
a.
b.
c.
d.
e.
f.
g.
h.

Data dictionary and business rule documentation
End-user documentation and on-line help files
End-user training documentation and on-one help files
Technical maintenance documentation
Operational documentation
Application management and database recovery/rollback procedures
Disaster recovery and business resumption documentation
Architectural Design documentation

Business and Technical Requirements Proposal
As with the other sections of the Proposal, the introduction includes reference to the scoresheets, and the applicable
section of the RFP:
The following is the mandatory content ofthe Business and Technical Requirements Proposal which will be evaluated and scored
using the Evaluation Scoresheet Part 3 (see Appendix G). Evaluation and scoring will be based on bidder’sresponse to the
business and technical requirements, acceptable alternatives and desirable options contained in Chapter 2 of the RFP.
-

It is extremely important to know the status of each requirement stated in the RFP. There are several “best practices” which
help ensure complete disclosure by the bidders:
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(a) Identify each bidder response using the requirement number as it appears in the RFP;
(b) Define the permitted responses using precise terms such as ‘exist” and ‘can be demonstrated”.
(c) Require a detailed explanation of “how” each requirement is addressed by the software/supplier.
(d) Provide the bidder with an automated form containing the requirements. This ensures that the proper form is used and
that each requirement is addressed.
5.6.1 Proposals must address, in sequence, each requirement of Chapter 2. Please respond in the following manner:
5.6.1.1. Restate the number and requirement as it appears in the RFP.
5.6.1.2. Indicate whether the product offered satisfies the requirement by stating one of the following: [an automated form using
Word is available]
a. Included (IN) or (YES): The functionality detailed currently exists in the base system and can currently he demonstrated
in the system or, in the ease of the Technical Requirements, meets the requirements specified.
h Enhancemcnt.j
: The functionality detailed does not currently exist in the base system, but the vendo: will make the
functionality available at no additional cost [specify how this is to be accomplished].
c. Customization (CU): the functionality detailed does not currently exist in the base system, hut the vendor will make the
functionality available at an additional, specified cost. A statement of the specific additional cost for this item is included in
the cost proposal.
d. Una~jjahie(l..TN): The functionality detailed does not exist in the base s~’stemnand will not he made available.
5.6.1.3. Explain how the requirement is addressed by writing ~‘ourresponse immediately following the requirement or desired
option statement. (Failure to provide this dcscnption may result in disqualification.).

Proposed Application Software and Architecture
As with the other sections of the Proposal, the introduction includes reference to the scoresheets, and the applicable section
of the RFP:
The following is the mandatory content of the Proposed Application Sofiware and Architecture Proposal which will be evaluated and
scored using the Evaluation Scoresheet Part 4 (see Chapter 14 Appendix (1).
-

-

In this part of the RFP, the bidders are instructed to provide information about product history, number of installations, and
a description of the product itself.
This part incorporates a number of “best practices” which support an assessment of the product’s quality, and the complexity
of the maintenance and operational environments in which it runs. To assist the evaluators in assessing the quality and
features of the software, the RFP demands samples:
Provide representati~esamples of the following:
5.7.3.1. Application Source Code;
5.7.3.2. Data Model Documentation with entity and attribute descriptions.;
5.7.3.3. Data Entrv and Report Screens: and
5.7.3.4. Reports.

To assist the evaluators in assessing the role of software tools on the development and operational efforts and their impact
on the technical environment, the RFP instructs the bidders to identify all of the software used:
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•

Description of tools and method of adaptation (of the baseline application) to the AGO’s requirements, especially to the
unique division needs, is essential.

•

List all software products required such as Report Generators, Programming Languages, Tools, Change Management,
Utilities, etc. used in the development, maintenance, and enhancement of the baseline software
. .

•

List all tools required or recommended for use to support the on-going operation of the application. Include such items as
job schedulers, software distribution tools, etc.

Cost Proposal
As with the other sections of the Proposal, the introduction includes reference to the scoresheets, and the applicable section
of the RFP. (Costs will be dealt with in the discussion related to Appendix H Evaluation Worksheets and Five-Year Cost.
-

The following is the mandatory content ofthe Cost Proposal which will be evaluated and scored using the Evaluation Scoresheet
5.8.1 Costs
Bidders are required to prepare, date, and sign the Cost Proposal contained in Appendix H, Part 5

-

Cost Proposal.

Cost are to be broken out as follows:
5.8.1.1. Initial Implementation Costs covers the total costs of completing all Phases. Bidders must break out costs separately for each
phase.
a. Cost of the baseline software, including rights to access and modify the source code.
b. Cost associated with other Software that AGO would be required to obtain.
c. Cost of all services required to produce all deliverables for all phases. Bidders must break this out by the major tasks identified in
the work plan.
d. Any other cost being charged by the contractor including taxes. Ifyou do not include Washington State sales tax, AGO will add it
to your bid. List other items being included as well.
5.8.1.2. On- going licenses fees.
a. On-going cost of the baseline software, including rights to access and modify the source code or holding the code in escrow.
b. On-going cost associated with other software that AGO or customers would be required to obtain.
c. Any other cost being charged on an on-going basis including any applicable taxes. List the items being included.
Assume that AGO subscribes to bidders on-going maintenance program.
5.8.1,3. Bidder on- going time and material rates for assistance.
Provide a breakdown oftypes ofpersonnel that are available to provide assistance and their hourly rates. Types of personnel might
include Senior consultant, Senior Developer, Journey Level Programmer, etc.

Contract Requirements
The RFP provides a Sample Contract, 58 pages long, which will be the basis for the actual contract. Suppliers are invited
to state their objections to specific terms. These terms will then be negotiated with the apparently successful bidder after the
evaluation has been done. This is a well-accepted contracting strategy which provides both parties the opportunity to negotiate
a fair deal starting with the State’s preferred contractual approaches and language.

[~I~
Contract Requirements
lithe bidder takes exception to the terms and conditions that appear in Appendix 1) Sample Contract and General Terms and
Conditions, it may propose alternate language for State consideration. AGO expects to negotiate terms and conditions after selection
apparently successful bidder,
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More Information

contains about 3000 open bids. In addition, there is an

About the RFP featured in this report...

archive containing closed bids and bid documents.

RFP Coordinator
Office of the Attorney General
1 110 Capitol Way South, Suite 150
P.O. Box 40119
Olympia, WA
98504-0119

About Ontario’s Integrated Justice Project RFPs
Each of these RFPs is about 200 pages long and contains
2 disks.
1. Police Case Management Project
Computer Aided Dispatch
Records Management System
RFP No. RFP-TO-992-98/99
Dec. 3,1998

About Law Enforcement Technology Acquisition
Project
<http://www.govtech.netiproject_iljIiljmain.shtm>

The Dept. Of Justice (U.S.), through the National Institute
of Justice, has contracted to review several specific
technologies and the local or state jurisdictions in which
they have been implemented. The 18-month study will
review seven technologies computer-aided dispatch and
records management systems, crime analysis and
computer mapping systems, case-management systems,
laptops and wireless technologies, Internet and intranet
technologies, automated fingerprint identification systems
and DNA databases.
-

About IT Acquisition Database...

2. Courts Project
Civil Court Case Management
Criminal Court Case Management
Court Reporting
RFP No. RFP-TO-078-98/99
Oct. 16, 1998
3. Crown Project
Crown Case Management
RFP No. RFP-TO-079-98/99
Oct.14, 1998

<http://www.it.search.org>

This database is a valuable resource to justice agencies,
as well as vendors, contractors and others. It contains
actual agency documents, such as RFPs and RFls that
relate to criminal justice issues, with an emphasis on IT
acquisition. The database also contains links to other
related sites. It currently has about 40 RFPs listed.
About MERX...
<http://www.merx.cebra.com>
MERX is an electronic tendering system used by the
Canadian federal government, 7 of the provinces, and
many local governments. It contains both the
announcements and the actual bid documents. Currently,
it is used by about 30,000 suppliers, 800 buyers, and
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fax: 416/326-4797
phone: 416/326-2101
email: vern.lewis@jus.gov.on.ca
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year subscription (4 issues) to The RFP Report

In U.S. - $60

U

U

I
I

Contract Management Consultant
Ministry of the Attorney General
Integrated Justice Project
720 Bay St.., 6th Floor
Toronto, Ontario
Canada M5G 2K1

TO ORDER THE RFP REPORT
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4. Corrections Project
Corrections Case Management
RFP No. RFP-TO-081-98/99
Oct. 16, 1998

In Canada

-

I

$79.18

Visa# _______________________________ Exp. Date___________________

i
I

Please invoice me. My purchase order number is:

I

Payment enclosed.

Mail to: Michael Asner Consulting
Suite 203 15233 Pacific Avenue

Name _____________________________________________________________
Titie __________________________________________________________________

-

White Rock, B.C. Canada V4B 1 P8

I

To order immediately
please Phone/FAX (604) 530-7881
asner@compuserve.com

I

Company_____________________________________________
Address____________________________________________
____________________________________________________
Phone
Fax
E-mail______________

I understand I may cancel at any time if I am not satisfied and receive a refundfor the unmailed portion.
— — — — — — — — — — — — — — — — — — —

— — — — — — — — — — — — —
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IHE RF P RE PORT
The newsletter of ideas, checklists, guidelines and information about the Request For Proposal

b’iichael jismier, Editor

A NEW BOOK,
A NEW MAGAZINE,
AND MORE WEB SITES
The Request For Proposal Handbook
In 1995, Government Technology Press in Sacramento published the first edition of my handbook. Since then, they’ve sold
2000 copes at $295 (U.S.). However, over the last three years, procurement reform has made many of the references and
examples out of date. We recently released a new, expanded version of this book it’s 439 pages long and comes with two
disks containing another 600 pages of reference material.
-

Chapter 7 of the book describes the eight building blocks of the evaluation process a critical element in any procurement.
This issue of The RFP Report contains the first part of this chapter. It describes the first three building blocks:
-

1. Establish Compliance with Mandatory Requirements
2. Score the Proposals
3. Impose Upset Levels.
The next issue of The RFP Report will contain the balance of Chapter 7.

SUMMIT, THE BUSINESS OF PUBLIC SECTOR PROCUREMENT
There is a new magazine on the procurement scene in Canada. The first issue was in Nov., 1998. It’s published quarterly and
deals exclusively with procurement issues.
Summit <httpii4www.summitconnects.com> invited me to fill the last page with my view of public sector procurement, current
trends and emerging issues. My first column appeared in the March issue and is reproduced on page 13 of this report.
For a review copy, send an email to: nicolabill@summitconnects.com

State-by-State Purchasing Web Sites
One of my clients was interested in the features and style of web-based tendering systems. As a by-product of this work, I
have to visit the web sites for each of the 50 states.
This article contains a commentary on some of the interesting features and approaches of the first group of states A (Alaska)
through I (Idaho). The next issue of The RFP Report will continue this commentary for other states.
-

The RFP Report P publiiched by
Michael Asner Consu!t/cg, Suite 203,
/5233 Pacific A venue White Rock, BC
Canada V48 /P8
Phone / Fax (604! 530788!
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RFP5 and the law of contracts

The process of ssuing an RFP and receiving
proposals does, by design or inadvertently,
establish contractual nghts and obligations. Each
REP and the associated process should be
reviewed by your lassyer or legal department
prior to issuing the REP The examples and
sample RFPs used throughout this text have been
used in many differentjurisdictions in the past
The author makes no claim about the
appropriateness, correctness, or legal
consequences of these examples or sample RFP5.
Competent legal advice should be obtained to
review your Request For Proposal and the
associated process.

Our Reference Books
• How to Evaluate Information
Technology Proposals
• The Request For Proposal Handbook
• Handling Supplier Complaints and
Protests
• Selecting a Computerized
Maintenance Management System
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n this section, we examine the details of the evaluation process. In
reviewing a large number of RFPs, we identified 8 different components of
the process, such as reviewing a proposal for compliance with mandatory
requirements, or interviewing the suppliers. We refer to each of these
components as a building block:

Establish Compliance with
Mandato Re uirements

~corethePropo~s

I

~

U~set

Is

1 1 1 li

I

J~velopaShoList

flnteMewSup~lier~I

Many different evaluation processes can be constructed by combining some or
all of these building blocks in different sequences. Some procedures use only 3
or 4 of these. More complex examples can use all 6 and repeat some of them
two or three times. For example, one evaluation process commonly used is
based on a 3- step short-listing process. After each major type of analysis, the list
of suppliers still being considered is reduced. This is repeated three times; once,
for each type of analysis.
Different processes formed by using different building blocks, different evaluation
criteria and weights will yield different results. Purchasers should test their
evaluation process before using it on real proposals. Some organizations create
hypothetical vendors and “walk through” the evaluation process. These
purchasers are investigating the ability of their intended process to yield an
acceptable result. They are seeing how small differences in process or weight
can influence the results. For example, if “technical merit” receives 10% more
weight, will the results change? Is this acceptable? If cost is included as an
evaluation criterion, could a company win the competition but be $200,000
higher than a close competitor? Is this acceptable?

Often organizations discover, by testing their evaluation process, that the process will readily identify those firms capable of
doing an acceptable job. The process will identify a group of companies that scores high, say in the 80 to 90 per cent range.
The process may not, however, be very good at identifying which of the companies in this group is “the best”. Often additional
thought, more specific criteria, and additional steps have to be included to validate the winner.
For almost any proposal, a face-to-face presentation by the proponents adds value to the process. It is very difficult to
determine by reading the proposal “the ability of the project manager to communicate effectively with a wide range of users”.
This attribute is readily determined in a 2-hour presentation by the project manager. Presentations provide a quality control
check on the selection process. They often reveal issues which have been overlooked or under-valued. While a firm cannot
go from last place to first place on the basis of a presentation, the presentation can be useful in differentiating the skills of the
top three proponents..
1. Establish Compliance with
Mandato Re uirements
Most organizations establish a set of mandatory requirements in the RFP. These requirem.ents can be administrative, such
as “Proposals are due by August15 and must be received not later than 5:00 p.m. at the specified location.” The requirements
can also be technical in nature identifying a critical feature or functional capability. For RFPs with mandatory requirements,
the evaluation process is at least a two-step process. First, the evaluators examine each supplier’s ability to satisfy the
mandatory requirements. Suppliers not able to do this are eliminated from further consideration. Second, the evaluators
assign a score to each proposal based on the evaluation criteria (similar to the examples presented earlier).
Typically, evaluators establish compliance before doing the more detailed analysis. During this step, one or more evaluators
review each proposal to ensure that all of the mandatory conditions have been met. A mandatory condition is a requirement
that must be met without alteration. One example is the submission of the proposal by a specified time. If it is late, it is usually
returned to the supplier unopened. Another example is a requirement that the supplier jpj~provide 24-hour emergency
service.
To ensure that vendors do not miss mandatory requirements scattered throughout the RFP, all of the mandatory requirements
are often identified in one section of the RFP.
Many evaluators are uncomfortable eliminating a supplier from further consideration for failure to satisfy a mandatory condition
especially when the evaluator believes that the requirement is, in fact, only “highly desirable” and not really mandatory.

-

Mandatory requirements must be precisely defined and must be essential elements in the success of the project. For example,
consider the following mandatory requirement: “Suppliers must have a local service office.” Now, I presume that the concern
of the purchasing organization was prompt service and travel time. As stated, this requirement is poorly defined and could
cause a number of problems for the evaluators.
First, the RFP didn’t state the type of service required. Was it for equipment repairs, software support, network support.
Second, no service levels were given. Did they need 8-hour per day support? Or 24 hour support? Third, no mention was
made of the level of expertise required locally. Did they require a very expensive, technical expert who might only be found
at the supplier’s head office or development facility?
It is awkward, risky, and sometimes embarrassing to declare a proposal non-compliant when the mandatory requirement was
not stated precisely and could be interpreted several ways. In these cases, evaluators often declare all proposals compliant,
examine the actual requirement more closely, and seek clarification from the suppliers. Evaluators often ignore ambiguous
mandatory requirements and evaluate each proposal on its merits.
Some RFPs declare that “proposals not meeting all mandatory requirements will be rejected”; others are less clear and state
that “proposals may be rejected”. The use of the word “may” rather than “must” permits the evaluators some latitude. They
can waive mandatory conditions which all suppliers failed to meet. They can also waive mandatory conditions which on close
examination during the evaluation process have proven to be ambiguous. When “may” is used, the principle of treating each
supplier fairly must prevail. Evaluators should expect complaints and protests from suppliers eliminated for failure to comply
with a mandatory condition that was ambiguous, or not an essential part of the solution.
As a result of this process, each proposal is declared to be either compliant or non-complaint. Compliant proposals are
evaluated further. Non-compliant proposals are eliminated from the competition after preparing a memo for the project file
and for senior management (in anticipation of a protest).
3

To ensure that suppliers understand the significance of key words such as “mandatory”, many RFPs define the term and
indicate that it will be identified by use of the word “must”. Here are the definitions used by the State of Arizona:
Definition ofKey Words Used m thèRFP

.

~.

.

.

.

.

.

1 Shall Must Indicates a mandatory requirement. Failure to meet these mandatory requirements may result in the rejection of a
proposal as non-responsive
2 Should Indicates something that is recommended but not mandatory If the offeror fails to provide recommended mformation~
the State may, at its sole optIon, ~ the offeror to provide the information or evaluate the proposal without the information.
3. Mgyj Indicates something that is not mandatoryhot permissible.

.

..

.

The State of Washington elaborates on the definition and defines those circumstances which may result in elimination of the
proposal from further consideration:

MANDATORY REQUIREMENT ~

.

.

....

.

...

A mandatory requiremént (MR) is an essential need that must be met by the vendor. L&l (Dept. Of Labor & Industries)
may eliminate from the evaluation process any vendor not fulfilling all mandatory requirements
Failure to meet a mandatory requirement (ground for disqualification) shall be established by any of the following
conditions:
.

•
•

:•.

•

. .::• ...

..~.

..~

a

.

.

The vendor states that a mandatory requirement cannot or will not be met
The vendor presents the information requested by this RFP in a manner inconsistent with the instructions
stated by any part of the RFP
Customer references report the vendor~sinability to provide average (satisfactory) service or to comply with
one or more of the mandatory requirements,
The vendor’s references fail to send the customer reference forms as required, and/or by the time required.
The vendor fails to include Information requested by a mandatory requirement:
.

•

.

....

.

. ..

.

It is both a common practice and a “best practice” to summarize all of the mandatory terms on one page in the RFP and
reference the pages which describe each of the requirements in more detail. Here is a section from Nova Scotia’s Handbook:
State mandatory criteria.

.,

....

..

.

.

.

..

.

.

.

All mandatory requirements should be shown here even if they are introduced elsewhere The number of mandatory
requirements should be kept to a minimum. Any proposal not meeting all ofthe mandatory criteria cannot be
evaluated; it must be rejected.. It is important, therefore, that mandatory criteria not be too restrictive or difficult to
meet, and most should be criticalto the success of the project. Whether each criterion is met should be readily
determined by a “yes” or “no”. The following are examples:..
.

a)

A least one member of the project team~must be a registered clinical psychologist.

b)

The proposed mode of transportation must be able to accommodate at least six adult clients.

c)

The prOposed software must be compatible with Microsoft products including Microsoft Windows, Word, Excel
and PowerPoint.
This section could begin: “The following are mandatOry requirémerits. Proposals not meeting them, or not clearly
demonstrating that they meet them in a substantially unaltered form will receive no further consideration during the
evaluation process.”
.

..

.

.

.

.

.

.

.

.

.

.

.

.

.

.

.

Within Budget as a Mandatory Condition
Often, “within budget” is a critical requirement but not defined as a mandatory condition. Suppliers are not always told the
budget and this can present difficulties. There are several different approaches to handling this problem. Obviously, publishing
the budget is the best but there are some compelling arguments raised against it in manyjurisdictions. If your organization
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does not publish the budget, then it must include language in the RFP which indicates the type of solution you are seeking
or the importance attributed to cost. For example, “we are looking for an economical solution” or “Cost is the overriding
consideration.”
Here is what one jurisdiction tells its purchasers if all the proposals exceed the unpublished budget:
When this happens, your (organization) may appear to be incompetent and ill-prepared ,but you can reduce the
impact on your organization. You have two alternatives:
cancel the procurement and perhaps also the project for which the procurement is being done;
or,

-

review your requirements and reduce them to the essential needs to be met. This will mean a new competition,
with a new requirements documents and all the inherent delays and potential for complaints from the supplier
community.
-

Some jurisdictions do not permit significant changes to the RFP or proposal through the negotiation process. For these, it is
not proper, usually contrary to written policies, and sometimes illegal to identify the winning company and then approach them
to determine how much of their solution they can deliver, not for their proposed price of (for example) $100,000 but for the
budgeted amount of $50,000.
Make sure you understand the business case for the project since a procurement is part of a project. Ensure the project plan
is well thought through. Assure yourself that suitable technology products and services are available at the prices you
anticipate before you finalize the project plan. This knowledge of products and services can be gained by talking to industry
contacts, suppliers, and other organizations about suitable products and services before completing the development of the
RFP document.
-

Ensure your requirements document contains only specifications that truly reflect program needs.
Include a tentative amount in the RFP. For example, a statement such as “we anticipate that the winning supplier will proposea solution whose total life-cycle present value cost is between $1.0 million and $1.3 million”. This information will ensure that
suppliers do propose solutions which are affordable, if those solutions exist.
Alternatively, structure the RFP so that the supplier proposes a solution which can be expanded as needed. For example,
suppose you want to acquire services related to developing a complex training system, or training people. Your RFP could
ask for a proposal to develop “UP TO” 3 training modules, or to provide training for “UP TO” 200 people, or a treatment
program for “UP TO” 15 people. In this way, you can obtain a proposal for the product and select the quantity that is
affordable.
Highly Desirable Versus Mandatory Requirements
The State of Connecticut issued an RFP to outsource “all IT services
so that such Agencies can completely exit the
business of providing IT services and focus on their core function the business of government.” It only wanted large, worldclass corporations to bid. Rather than imposing a mandatory condition such as “revenue of more than $1 billion per year”,
a condition that could be seen as restricting competition, they simply told their story in the RFP and defined the characteristics
of the winner as ‘highly desirable”:
.

. .

-

While Connecticut will take receipt of and evaluate all Proposals complying with the RFP requirements, it is
unlikely that a Proposal from other than a world-class IT services provider will be considered Acceptable or Potentially
Acceptable. as described in Section 1.4. Your organization is discouraged from submithng a Proposal unless it meets
each of the following criteria:
(a) Your organization, either alone or teaming with other entities, has entered into at least one IT services contract for
the provision of IT services where the annual contract value exceeded $50,000,000;
(b) Your organization, either alone or teaming with other entities, has provided services in at least six of the eight
services categories described in Section 4.5 of the RFP; and
(c) Your organization has had average gross annual revenues in excess of $1 billion over its three latest fiscal years.
5

2. Score the Pro~osaIs
In most evaluation processes, scoring is performed as the second task, immediately following the determination of
compliance.
Most proposals require that the financial information be provided separately. This is to ensure that the technical evaluators
have no knowledge of the pricing proposal. This avoids the debate over whether knowledge of the pricing proposal influenced
an evaluator’s assessment of technical factors.
Upon receipt of the proposals, the financial section is removed and given to the analyst for evaluation. This person receives
the information, establishes the costs to be used in the evaluation, and determines the score (if required). Costing is discussed
in Section 7.5.
Copes of the technical/management proposal are distributed to the Evaluation Team as required. For small proposals, each
member of the Evaluation Team may read the entire proposal (except for cost) and perform the evaluation. On larger or more
complex proposals, specific sections are usually assigned to indMduals. For example, the communications expert on the
Evaluation Team and the Project Manager might be the only people who evaluated the proposed network.
The Evaluators then meet to review each other’s evaluations, to resolve differences, and to ensure that they share the same
understanding of each proposal. This process results in scores for each evaluation criterion. The purpose of the meeting, and
the team effort for that matter, is to discuss, to understand and to resolve differences not simply to average the scores. If
two evaluators, both experts in the same area, score the same proposal as a ‘2’ and a ‘6’ respectively, there is some
fundamental difference in each evaluator’s interpretation of the proposal. It is not good enough to give the proposal a ‘4’, the
average ofthe two scores. Fairness dictates thatthe two evaluators discuss the issue, identify the differences in interpretation,
and agree upon a score. (However, in some jurisdictions, evaluators do their scoring independent of one another and scores
are then averaged.)
-

Three components are required to score a proposal: a detailed set of evaluation criteria; an assignment of weights to reflect
the importance of each factor; and a method for establishing a score. Each ofthese components is discussed in the remainder
of this section.
Evaluation Criteria
Evaluation criteria are as different as people. Some are very specific and easy to assess. Others are vague and highly
subjective; and, some would argue, arbitrary.
There are three major families of criteria: Technical, Management and Cost.
Technical criteria usually include the following: understanding of the problem, soundness of the approach and solution, ability
to satisfy the stated requirements, service and support capabilities, analysis of risks, and testing methodology.
Management criteria usually include the following: project plans, management approach, qualifications of key people, project
timetable, and corporate experience.
Cost is often evaluated in terms of the following criteria: total life cycle costs, cost controls, and consistency with technical and
management plans. The quote which follows is one of the best which I have found that deals with the effectiveness of
evaluation criteria:
For evaluation criteria to be effective, they should ideally have the following characteristics:
Objective.’
Relate to the requirements definition:

not subject to diverging interpretation;
address all key elements

Discriminating:

separate best, average and weaker proposals

I Non-discriminatory:
Realistic:
Measurable:
6

kf~nomica!to use:

are fair and reasonable;
given the contract nature and/or value
use measurable standards;
do not consume an unreasonable annount of time or resources.

(Editor’s note: In developing this book, hundreds of pages of documentation were reviewed. The best description of the critical
role of evaluation criteria in the process was provided by Utah. It is an excellent discussion and is reproduced in full in the
book. It was also reproduced in full in Issue #22 of The RFP Report.)
An Example of Detailed Selection Criteria
Here is how an RFP might set out the evaluation criteria. This particular example is from an RFP for an integrated law office
system.
Vendor proposals will be evaluated based upon the following criteria. Criteria are listed in order of importance:
(a) the ability of the vendor to propose a complete solution to the documented needs:
(b) the degree to which the proposed solution fully integrates the data processing. office automation, and word
processing capabilities of the system, providing transparent access to all system functions via a single user terminal or
work station:
(c) the 4-year present value of the total cost of the proposed solution, including initial front-end costs, recurring annual
costs and incremental costs for upgrades and expansion:
(d) the financial stability and degree of established business presence of the vendor in the New York legal community;
(e) the success of the vendor in installing similar systems of comparable size and complexity;
(t) the degree to which the proposed software, after modifications which the vendor is willing to perform, will meet the

documented application needs;
(g) the amount of modification required to be performed on the application software;
(h) the hardware reliability, arid the quality and availability of maintenance and support; and
(I) the quality of user training, implementation assistance, documentation and the application software support.
Proposals are evaluated by scoring them in each of the selection categories. The raw scores, usually out of ‘10’, are
multiplied by the weight and totaled. The supplier with the highest score becomes the first ch-oice.
For example, the first selection criterion deals with providing a complete solution to the customer’s requirements. This
selection criteria had a weight of 20%. The Buyer had determined before issuing the RFP that there were 10 important
elements to an integrated law office system. To determine the score for this section, a supplier would receive between 0 and
2 points for each application or feature which they could provide. They would receive a 0 if this feature was absent from their
proposal. They would receive a 1 if the feature was there but at a rudimentary or unsophisticated level. Suppliers proposing
a sophisticated version of a feature, such as an advanced word processing package, with a large, well-established user base
would receive a score of 2. There were 10 required features. which are listed below:
Applications
accounting
word processing
work product retrieval
internal databases
external legal and non-legal databases
client matter management
electronic mail/office functions
Support
hardware installation and support
network design, installation and support
user training and system documentation
Evaluation Criteria are those factors which are used in the assessment of the proposals’ merits. Selecting or constructing
effective criteria is sometimes difficult. Here’s some advice from Nova Scotia’s guidelines:
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At a minimum evaluation criteria should be designed to assess the proponent’s proposal in terms of
*

-

project costs and associated value for money,
understanding of the project requirements,
previous related experience,
proposed technical approach~
technical ment of proposal,
organizational and managerial competence
work plan and proposed control of the work
capability of personnel (knowledge and expertise),
commitment to delivery and schedule
commitment to terms and conditions of the RFP and
references (both corporate and resource)

When evaluating proposals (and establishing evaluation criteria) departments must have clarified what in-province
services expertise technologies and facilities are necessary for the successful performance of the contract in both the
short and long term
Where local content or support requirements are other than purely operational in nature they must be both clearly
identified and consistent with Nova Scotia’s obligations under its trade agreements

New Criteria
Once the evaluation criteria are published in the RFP, it is difficult to deal with factors that have not been included. How do
you handle the proposal from a supplier that suggests an unexpected approach, a new piece of technology, or provides
information which changes the way you think about the project? How do you build this unknown into the RFP? You certainly
cannot include a factor labeled “unexpected information”. If you did, you would be accused of being arbitrary. One approach
which seems to be gaining in popularity is to include “Management of Risk” as a factor. This permits the Evaluators to take
into account new, unexpected information. For all new information influences the Evaluators’ assessment of the risks of the
project. Other criteria such as “understanding of our requirements” can be used by the Evaluators to reward suppliers for
innovation and unexpected approaches.
The remainder of this section contains examples of evaluation criteria as published in RFPs over the last few years. Each
example is preceded by a brief description and a score indicating my assessment of its merits.
Each of the guidelines which follows has been rated using a numerical score of 1 through 5, with five being the highest
possible and zero the lowest. In general terms, the more words spent on defining and explaining the scoring system, the more
the supplier understands your requirements.
~I~JI!1

Five:

Excellent, provides lots of good material and discusses
different approaches

1E~JL~1

Four:

Above average, exceeds minimum in some areas.

Three: Acceptable, meets minimum requirements.

8

t~l~1

Two:

Fair, partially unresponsive.

El

One:

Inadequate, fails to meet perceived needs.

o

Zero:

Non-responsive, not addressed in proposal

Scoring Guidelines Example I
-

El

One:

Inadequate, fails to meet perceived needs.

This 28-word descriptio ns does not provide adequate information:
I

--

----

-

The evaluation criteria for this RFP are as follows:
Understanding of project and requirements
Ability to meet time frames
Skills and experience with required technology
Support ability
Pricing

25%
15%
20%
15%
25%

Scoring Guidelines Example 2
-

EJEJEl

Three: Acceptable, meets minimum requirements.

This statement of evaluation criteria provides some direction but lacks important details in several areas.
Vendor selection will be based on the following
criteria:
Understanding of the objectives (20%)

an assessment of the vendor’s understanding of the objectives of
this project;

Appropriateness of approach (20%)

an assessment of the vendor’s proposed approach to providing
the required services to the Ministry;

Pricing/Contract (20%)
an evaluation based on the prices as bid in the vendor’s proposal:
acceptance of the Ministry’s standard contract;
Suitability of hardware/software!
Expendability/Flexibility (20%)

an assessment of how easily the systems hardware and software
will integrate with the ministry’s current and future environment; an
assessment of how easy it is to add or delete components to the
system;

Suitability of firm and clarity of submission (10%)
Personnel/Experience/References (10%)

an assessment of the vendor’s suitability; an assessment of the
clarity of the vendor’s submission:
an assessment of the qualifications and experience level of the
vendors; an evaluation of the vendor’s references.

ThE REQUFST FOR PROPOSAL H.4NDBOOK

.“~t’COfldLdiuon, I ~‘99
43’) pages. $225, loose leaf törmat
Includes 2 disks with more than 600 pages of valuable reference material

I

Scoring Guidelines Example 3
-

EIElElIiI

Four: Above average, exceeds minimum in some areas.

A Proposal Evaluation Criteria
The Commissioner of DAS will establish an Evaluation Committee to evaluate the Proposals The evaluation
-COmmittee will review the Proposals for format to ensure conformance with the requirements of this RFP. Failure to
meet these requirements might result in rejection of your organization’sProposal. The Evaluation Committee can
waive minor irregularities if, in its judgment, -to do so would be in the best interests of Connecticut.
-Evaluations will be based on the Proposals, and additional information requested by Connecticut, applying the
following criteria as to.each Proposal:
-

(a) P-roposer’sunderstanding of the project, its purpose and scope, and proposer’s plan for performing the IT services,
as evidenced by the proposed solution
(b) Proposei~sability to perform the scope of the IT services~as reflected by its experience in performing such services
and by the qualifications and abilities of the key individuals proposed as proposer s team
(c) Proposer’s demonstrated ability tO make available the key personnel and facilities to perform the IT services at the
time of contracting and to keep them on the project thereafter
(d) Proposer’s specific, record of past performance of similar IT services
(e)-Pnce competitiveness’ of proposed solution and cost savings demonstrated
(f) Proposer’s ability to provide IT services form off-site facilities in Connecticut and to foster job retention and job
-creatiOn in ‘Connecticut
(g) Demonstration of commitmentto affirmative action by full compliance with regulations ofthe Connecticut
Commission on Human Rights and Opportunities
(h) Previous experience and customer references in government-sector IT services
ci) Expertise in managing complex integrated systems and services and implementing and maintaining evolving
leading-edge technologies
U) Expertise in business process :reengineenng, for purposes of developing new system architectures and developing
plans for changes in’ computing environments
(k) Expertise in consolidating mainframe environments and in migrating systems (in whole or in part) from mainframe
environments to distributed-computing environments.
(I) Financial strength and depth necessary to sustain a long-term relationship and long-term growth as Connecticut’s
IT services requirements change
(m) Readiness to assume full accountability to Connecticut, its Agencies and ‘its citizens for performance including
commitments to perform IT services at levels that meet acceptable performance criteria, and commitments to an
-open-book approach and financial-reporting requirements
(n) -Proposer’s demonstrated ability to protect highly sensitive and confidential information of its customers
(o) -A focus on delivering value-added services
-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

(Editor’s note: Example 4 was rated as “excellent” and reproduced in full in Issue #22 of The RFP Report.)
Weights
Weights are used to assign a relative importance to each evaluation criterion or each group of criteria. They are usually
determined by the Project Manager in consultation with the users and the Steering Committee prior to release of the RFP.
Weights reflect the degree of importance of various criteria. Consider the following example:
-

(a)’Price response
‘:
(b) Technical response
functionality and features
‘:
delivery performance
-‘service’
Use With ministry software.
(c) Qualifications &-:Experence -:
vendor reputation
team experience
(d) Quality of proposal
-

-

,~-

-

- -

- --

-

-

- --

-

-

-

-

- -

-

---

-

-

-

- --
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-

-

-

-

-

--

-

-

-

-

-

-

- -

-.

‘- - ‘--

-

20%
40%

-

-

-:

--

-

~-.

-

25%

-

-

15%

The proposals constructed by vendors would be very different if (b) Technical response, or (a) Price response were worth
80%.
The significance of weights is discussed in section 7.3.1.
Scoring Systems
Scoring systems are used to establish a numerical value indicating how well the proposal satisfies each selection criterion.
Numerical scoring systems are easier to understand and explain than those based on only descriptive phrases.
Evaluators sometimes have a difficult time deciding on the specific score of a factor. Suppose you were evaluating the plan
for a project, or the project manager’s experience. When is it worth 5 out of 10? Why isn’t it worth a score of 6? Or 4?
The more general question is how do we eliminate personal bias and take some of the arbitrariness out of scoring? Can we
ensure that each of the evaluators are using the same scheme? There are two major types of scoring systems. The first is
generic; it’s the system used for the last 100 years in public schools to grade students’ compositions. Ten out of 10 is
excellent. Five is acceptable. Most evaluations use some variation of this method.
The second type of system is based on the specific characteristics of the procurement and requires a lot more work to be
done prior to issuing the RFP. In this system, positive and negative indicators are developed for each factor. For example, in
evaluating the strength of the project team, a positive factor would be the proposed manager’s experience with a similar
system. A negative factor would be the use of a part-time project manager. After reviewing the proposals and these indicators,
the evaluators would assign a score, usually using the zero-to-ten scale. The use of these indicators is a powerful tool in
performing an objective evaluation, and one that is easy to justify should it come under public scrutiny. If these indicators are
not formally developed and written down when the RFP is being constructed, they always emerge when evaluators are
discussing their score for a specific proposal. These indicators simply reflect the concerns that an informed person would have
related to each evaluation criterion. For example: Is the project manager experienced? Is the project manager full-time?
The remainder ofthis section contains examples of scoring systems. A scoring system published in an RFP should help the
supplier understand the process and create a better proposal. Scoring systems are intended to assist the evaluators to identify
the merits or the deficiencies in a proposal in an unbiased, objective way. They should be easily understood and simple to
use. Each example has been rated using the scoring system described below. In general, the greater the number of words
contained in the description, the higher the score.
Five:

Excellent, provides lots of good material

Four:

Above average, exceeds minimum in some areas.

Three

Acceptable, meets minimum requirements.

Two:

Fair, partially unresponsive.

L~J

One:

Inadequate, fails to meet perceived needs.

0

Zero:

Non-responsive, not addressed in proposal

Example #1:

t~1

One:
10 =
7=
4=
1=

Inadequate, fails to meet perceived needs.

Excellent meets all requirements/very desirable
Good most requirements met, it is good enough
Satisfactory some requirements met, not sufficient
Unsatisfactory requirements essentially not met
-

-

-

-
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Example #2:

0
2
5

Two:

Fair, partially unresponsive

Response is non-responsive or wholly inadequate
Below Average Response is substandard to that which is average’or expected as the norm;
Average-- Baseline score for each item with adjustments- based on evaluators review and evaluation of the
response.
:
Above Average Response is better than that which is average or expected as the norm.
Exceptional Response is clearly superior to that which is average or expected as the norm.
-

-

8
10

-

-

-

- -

-

-

-

--

--

-

-

--

-

-

-

-

-

-

-

-

-

-

-

-

-

(Editor’s Note: Examples #3 and #4 were rated as “excellent” and reproduced in Issue #23 of The RFP Report.)
Other Scoring Techniques
There are many other techniques in common usage. In some RFPs, each proposal automatically receives a 5 out of 10 for a given factor. This
amount is then adjusted up or down based on a consensus of the evaluators’ opinions. This technique is less precise and more arbitrary than
some of the preceding examples.
Some organizations do not use a scoring system, but rather assign points for specific values of each factor. The maximum points represent
the importance ofthe factor. For example, prior experience on similar projects could be worth a total of 8 points. The proposal would receive
2 points for each previous project up to the maximum.
Not all organizations use scoring systems based on points. Some use words, others have a color-coding scheme. Here’s an example of an
adjectival scoring system. One of its good features is that the evaluation incorporates the “probability of success”.
The following rating system will be used in evaluating the criteria:

-

Exceptional The submission exceeds expectations, excellent probability of success and in achieving all objectives. Very
innovative.
-

-

-

Good Very good probability of success. Achieves all objectives in reasonable fashion.
-

-

-

-

Acceptable Has reasonable probability ofsuccess. Some objectives may not be met
-

Poor Falls short ofexpectations and has a low probabilityofsuccess.
-

Unacceptable Submission fails to meet requirements and the approach has no probability of success.
-

~~.oseUpset~wls
Upset levels are used to eliminate the possibility of a proposal obtaining the most points overall when it has serious deficiencies in one or
more categories. It is quite possible that a proposal could receive very high marks in several categories and few in a critical area and still
win the competition. An upset level is a minimum score that a proposal must receive, either in total or in a category, to remain in the
evaluation.
Suppose that 40 evaluation points are available for the technical response. An upset level of 20 would indicate that regardless of the scores
in other categories, no supplier will be accepted with a score of only 20 in this area.
Upset levels ensure that a proposal with an unacceptably low score in one category cannot win the competition. The best practice is to
announce in the RFP that “Proposals must obtain 50 out or 75 technical points to be considered technically acceptable. Proposals with fewer
points will be eliminated from further consideration.”
Care must be taken in setting upset levels. Ifyou assign an upset level to each evaluation criterion or group, review these levels carefully
before issuing the RFP. Otherwise, you may fmd that you have published the upset levels (and therefore cannot change them) and every
proposal has failed to meet at least one minimum score. (Editor’s note: The next issue will deal with the remaining building blocks,)
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In

My

Opinion

I

I

Governments should
3ctronic commerce through
public procurement systems, done in ~fUlLy
open and competitive environment
based on cost-efficient, commerciaf’~ôtutionsthat are technology neutral.
A Global Action Plan for Electronic Commerce, pg. 31,
prepared by Bu.sines,s with Recommendations for GovernmenLs,
OECD Ministerial 6onfrrence, Ottawa, October. 7-9, 199&

For several years, procurement officers have been under
steadily increasing pressure to do more for less, and today’s technology increases the pressure even more. But they must still
comply with public policy, and ensure that the procurement
process is fair and open, that all suppliers are treated fairly and
that evaluationsare based only on stated criteria. They must follow all the rules established by the courts, yet not delay projects.
And, in the face of all this, procurement executives must,
move their organizations towards electronic commerce,
introduce new processes and train staff. Not a small job, and
definitely work in process.
Meanwhile, Auditor General Denis Desautels recently
reported that many federal departments simply ignore the rules
and “current practices are not fair and not open.” His remarks
could be applied, not only to the federal government and the
practice of sole-source contracts, but to procurement practices
in most provinces and many local governments as well.
Needless to say, purchasing officials across Canada have
some concerns about all this. Recent discussions with many of
them, about the issues, challenges, and problems they see
themselves facing, generated these comments among others:
“One of our problems is convincing senior management
that we must keep pace with the continuous changes in the
procurement field.
“In the next 12 months, we expect massive changes, small
changes almost daily, centralization and downsizing together.”
“EBy downsizing,) we will lose knowledgeable workers with
specialized knowledge and there is no room for ‘humanity.”
“Educating suppliers is a major issue.”
“We have limited resources and expanding responsibilities.”
“Barriers to progress are money, staff resources and staff skills.”
These remarks highlight an emerging theme — lowered
expectations. Many procurement executives are resigned to an
environment in which they have too many responsibilities and
there’s too much change with too few resources — an environment in which they can not succeed.
Despite that, these same executives know that procurement
can add significant value to a project. In addition to defining
and running the process, acting as the orchestra leader, a procurement officer can perform many valuable functions:
• assist in defining requirements;
• assist in structuring the project;
• ensure that corporate policies are followed;
• assemble suitable terms, conditions, instructions and special provisions;
• identify the need for special expertise;
• plan and conduct negotiations;
• handle irregularities in the process;
64
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• create corporate standards for the process; and
• promote agreement among the stakeholders on major issues.
With little time, energy or resources available, only the
highest priority, most risky or most politically visible procurements receive close attention. Competition for remaining
resources is fierce, and often significant projects, and procurement reform itself, are left under-funded and understaffed..
Simply put, not enough time, money or energy can be devoted
to making necessary changes occur.
Discussions with some colleagues on this pervasive
problem — essential services reduced or eliminated by shrinking
budgets and timetables — recalled recent procurement reform
in California, where steps have been implemented to prevent
information technology (IT) disasters. Now all major IT projects
require independent validation and verification (IV&V). Under
this program, the state hires a third party to evaluate and monitor IT project plans, budgets and progress. The cost of this
value-added service is included in the original project budget.
(This oversight function led to an $18 million repayment from
one supplier when a project went sour).
This notion of a third party charged with evaluating and
reporting — and funded by the project — is valuable and should
be considered in the context of procurement reform.
Here’s how it might work. Let’s consider a scenario where
we use an RFP to acquire a new piece of software at an estimated
cost of $300,000. The project planners would budget an additional amount, say five per cent or $15,000, for procurement
services. This $15,000 would then be used to either pay the
purchasing department for review services (at a per diem rate)
or hire an outside organization to do the work. This amount
could fund the services of a procurement officer during the
entire procurement process. For this fee, the procurement
officer would perform many of the value-added activities, which
might otherwise be eliminated.
Typically, the costs of the services provided by the procurement department are charged to a departmental budget — that
is, they are an overhead expense. The project does not pay for this
work. It makes sense to expand the project’s budget to include
the procurement activities. Procurement then becomes a legttimate expense of the project and is not seen as a ‘necessary evil.’
In my opinion, we must find a way of funding essential procurement services to ensure that each competition is fair and open
and that the project is successful. California found a solution —
increase the project’s budget to include the services of a procurement officer either from existing staff or from an outside organization. It isn’t a radical change, but it is worth discussing. .A.9~&
Michael.4sner is a regular columnist for Summit andauthor ofThe RFP
,ort.
1
He is president ofMichaelAsner Consulting, based in Vancouver, Bntish Colun~a.
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STATE-BY-STATE PURCHASING WEB SITES
The National Association of State Procurement Officials <http://www.naspo.org> has compiled an index of web sites for all
of the states. A review of each of these sites can provide purchasing executives and web designers with many ideas related
to content. They can help answer the question of what type of information to provide both buyers and vendors.
We have examined each of these sites. We have provided a brief description of each site’s major features. In doing this, we
have attempted to minimize the amount of redundancy. There is little point in repeating 30 or 40 times that “this site has a 10page section on how to do business with the state.” We have attempted to provide information which we believe makes the
site different, or unusual, and to identify those features which are valuable at each site.
To assist you in scanning this material, each major feature is identified in bold type; e.g., How to do business with the state.
States without a procurement web site, or those with sites having only one or two pages have been omitted from this listing.
This article covers the first 11 sites. Others will be described in future issues.
Alabama
http://www.purchasing .state.al .us
Vendorscan register on-line. For registered vendors, the state will provide links to their websites on uLinks to company web
sites”. Currently contains about 50 links. Lists active statewide contracts to be viewed or downloaded. Currently has about
75. Their Rules & Regulations page contains hotlinks to the statute, their policy, and sole source criteria.
Alaska
http://www.state.ak.us/local/akpages/ADMIN/das/pu/homepu .htm
This web site is well-organized, contains lots ofvaluable information, and is easy to use. The 34-page policy and procedures
manual incorporates the related statues and regulations. The 11-page “How to do Business with the state” provides a
good introduction for new vendors. The Procurement fact sheet provides valuable guidance for each dMsion a road map
through the swamp. Procurement Streamlining Initiative identifies problems and action plan for procurement reform. Also
provides links to Current Statute and Regulations. Their 56-page model RFP is excellent.
-

Arizona
http:llsporas.ad .state.az.us
This site is easy to navigate and contains a gem their AZPIX (Arizona Procurement Information Exchange) newsletter. This
informative monthly 10-page publication puts a human face on the department’s activities. It provides helpful information about
ongoing activities and upcoming solicitations. This is one of those rare sites that was fun to read. For example, did you know
that
-

‘Contract 1 889AA with Office Depot was not extended as this vendor’s price increase proposal was not accepted

...“

“Due to protests received and an ongoing audit of the Value Added Reseller evaluation documents, the State Procurement
Administrator has issued a Stay of Performance for (Contract AD 990005 Microcomputer Hardware, Software and Related
Services)”.
-

And here is my favorite comment from their May newsletter: “Nothing like the end of the fiscal year to bring stress levels and
tempers to a boiling point...”
California
http://www.pd .dgs.ca .gov/pdfront2.htm
Not unexpectedly,this site is large and comprehensive. It deals with a variety of significant issues and programs including CALCard (a program which allows state and local agencies to make small dollar purchases with a VISA card), State Computer
Store (‘one-stop information technology products and services”), and Standard Bid/Contract Language. This site contains
model contracts for a variety of Information Technology acquisitions including: leases (61 pgs.), maintenance (18 pgs.),
personal services (20 pgs.), purchases (63 pgs.), software (16 pgs.), telecommunications purchases and maintenance.
This site also provides information about GS $Mart, an electronic financial marketplace for lease purchasefinancing, and
the System Integrity group responsible for “the oversight and improvement of the acquisition function statewide”.
14

Colorado
http://www.gssa.state.co.us/
While there are no unique features found here, the Bid Information and Distribution System notifies vendors of
opportunities for goodsover $1000 and services over $25000. Only registered vendors can obtain the solicitation documents
from this web site. Solicitations are organized into 28 categories, such as computer software, by agency and by date. There
is a Frequently Asked Questions section to assist vendors.
Links are provided to construction and design notices. This site contains information about commodity & Service
Agreements. It also contains a copy of its Procurement Code and Rules, modelled after the 1983 Model Procurement Code
of the American Bar Association.
Connecticut
http://www.das.state.ct.us/
I like this site it’s easy to follow and contains reasonable amounts of information. It provides Sealed Bid/Proposal Notices
and complete documents. They have implemented a Bidder Notification System which allows them to send an email alert
to vendors when bid notices are posted.
-

The Division of Contract Administration provides extensive information about Construction Bidding and Contracts. The site
contains a Calendar of Projects, Project Scope Codes, Contractor Prequalificaiton Information, Plans & Specifications Price
Listing, “Notices to Contractors” Publication, and Bid Results.
Delaware
http://www.state.de.us/purchase/index.htm

-

This site of the Division of Purchasing deals with three major functions: Contracting, Surplus, and Food. Contracting has the
usual pages including dowloading of full documents for bids and RFPs. Surplus Services is responsible for all Federal and
State surplus property programs. Food Distribution Unit administers the USDA food commodity distribution program.
In April, their home page announced “Win a Basket of Beanie Babies” with an link to the Surplus Services. For each
purchase, you were entered in the contest.
Florida
http://fcn.state .fi .us/fcn/centers/purchase
Florida’s site is split into two one for purchasers and one for vendors. The Purchasing Center provides much of the usual
information/features: Guidelines, Bid System, Purchase Card Program, Terms Contracts, and Fleet Cards. In addition, it
provides Numbered Memorandums to give users “updates on purchasing issues, changes in rules, and other pertinent
purchasing information”. They also provide Draft Documents, rules forms and documents available for review and comment.
-

There are two lists on their site. The first, suspended vendors, identified 67 firms that have failed to comply with terms of
their contracts and have been suspended from receMng any new contracts. The second, convicted vendors, identified 2
firms who have been disqualified from participating in the public contracting process.
Georgia
http://www2.state ga .us/departments/doas/procure/
This site for the Dept. Of Administrative Services is not spectacular but is representative of many of the states’ sites. Listed
below are links to a number of procurement related activities provided on their home page:.
Georgia Procurement Registry’ (Bid Opportunities)
How To Partner With The State
State Purchasing Agents Pamphlet
Georgia Vendor Manual
State Purchasing Contracts
Georgia Commodity Code Directory (466K PDF)
Vendor Registration
Request for Information (RFls)
Request for Proposals (RFPs)
Office of Small and Minority Business
*
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Statewide Purchasing Information Network (SPIN)
State of Georgia Year 2000 Project Office
Purchasing Card (P-Card) Manual (93K PDF)
DOAS 1999 Supply Catalog
DOAS Surplus Property Program
Purchasing Links and Messages
*

-

Their web pages for the Office of Small & Minority Businesses are very good. The information is helpful, organized, and easily
understood. Information is organized into the following pages:
Overview
Partner With the State
Accessing State Government
New Vendor Orientation
Legislative Issues
Getting Registered
Mark Your Calendar
Small Business Resources
-Frequently Asked Questions
Contact Us
Hawaii
http://www.hawaii.govlicsd/dags/spo.htm I
There are few new features here ones that haven’t been already identified in states beginning with the letters A through G.
Their 38-page Public Procurement Manual for buyers is thorough and covers the basics. In addition to the usual topics, it
provides a Summary of Significant Changes and a 4-page 50-item Solicitation and Contract Checklist.
-

Idaho
http://www2.state.id .us/adm/purchasing/default.htm
This easy to navigate site has several noteworthy features. Purchasing Publications provides links to major documents
including Guidelines for Writing Effective Specifications (a 13-page “how to” manual that provides solid direction). Related
Links provides tools for the purchasers, sourcing data including Thomas Register, listing of consulting firms, Blue Book of
Building Construction. The Training page provides a description and schedule of statewide procurement courses. The What’s
New page contains notices of changes in laws, regulations, policies, and practices for the buying community.
(More sites will be described in the next issue of The RFP Report.)
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SOME RECENT EVENTS,
A NEW BOOK (continued),
MORE WEB SITES (continued),
AND A NEW CHECKLIST
The last few months have been very exciting. I’ve been very busy providing consulting services to buyers (about RFPs and
procurement issues, and electronic tendering) and to suppliers (about proposal writing). I continue to write a column on
procurement issues in Summit <http://www.summitconnects.com> and a column on proposal writing in Reseller
<http://www.govtech.net>.

The next few months will see a number of interesting happenings. On the proposal writing side, I’ll be gMng my workshops
in 9 different cities in Sept. through Nov. Vancouver, London, Toronto, Ottawa, Halifax, Edmonton, Calgary, Winnipeg and
Saskatoon. Some of these workshops are being sponsored by MERX <http://www.merx.cebra.com> and others by the
Canadian Association of Management Consultants <http://www.camc-consult.org>.
-

On the RFP side, McGraw Hill in New York has agreed to publish the second edition of The Request For Proposal Handbook.
I expect that their version will be available early next year and be priced at $295 (U.S.). Until then, you can purchase the book
from me for $225 (Canadian).

Request For Proposal Handbook
This Issue continues two articles begun in Issue #25. The first article deals with the evaluation process as presented in Chapter

7 of the book. In issue #25, we described the first three building blocks: establish compliance with mandatory requirements,
score the proposals, and impose upset levels. In this issue, the five remaining building blocks are described.

State-by State Purchasing Web Sites
In Issue #25, we described 11 of these sites. This issue deals with the next 12 sites.

Check-Off List
The final article in this issue is from Montana. It is a checklist used to ensure that the contract file for each procurement is
complete. This final action has taken on increased significance with the adoption or extension of Fieedom of Information laws
in many jurisdictions. While the specifics may not apply to each jurisdiction, it is important to have a method of ensuring that
all ofthe information required by law and by “best practice” has been kept.

TIlE REQUEST FOR PROPOSAL HANDBOOK
Second Edition, 1999
439 pages, $225, loose leafform~at
Includes 2 disks with more than 600 pages of valuable reference material

The REP Report tc publdhed by

Miithael Asner Consult/hg Suite 203,
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The Eight Building Blocks
Of The Evaluation Process
n this section, we examine the details of the evaluation process. In reviewing
a large number of RFPs, we identified 8 different components of the process,
such as reviewing a proposal for compliance with mandatory requirements, or
interviewing the suppliers. We refer to each of these components as a building
block:
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Establish Compliance with
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I

~

Fl~:LIP~:

~1IILIII

flm~oseUPsetLeveIs

S
S

.
S

RFPs and the law of contracts
S

.
The process of issuing an REP and receiving
proposals does, by design or inadvertently.
establish contractual rights and obligations. Each
REP and the associated process should be
reviewed by your las~yeror legal department
prior to issuing the RFP. The examples and
sample REPs used throughout this text have been
used in many differentjurisdictions in the past.
The author makes no claim about the
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appropriateness, correctness, or legal
consequences of these examples or sample REPS.
Competent legal advice should be obtained to
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review your Request Eor Proposal and the
.

associated process.

Our Reference Books:
• How to Evaluate Information
Technology Proposals
• The Request Eor Proposal Handbook
• Handling Supplier Complaints and
Protests
• Selecting a Computerized Maintenance
Management

System

Our internet address in
asner@compusorve.com
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Issue #25 described the first 3 building blocks. In this issue, we examine the
remaining ones.

fl.

Evaluate the Cost

Cost is a significant, critical, and sensitive issue. In RFPs, the award is made on
the basis of best score, that is, best fit with all the requirements including cost. It
is never made solely on the basis of cost. So, the winner is invariably not the least
cost proposal. Hence, the value of the contract is an easy target for the
disgruntled. In these times of budget constraint and cutbacks, it’s easy to politicize
the process. In developing the RFP, always assume that your decision will be
challenged, and prepare to answer questions such as: “Why did you select that
proposal when, the second place one was almost as good and cost $200,000
less.”
There are several different approaches for incorporating cost into an evaluation.
Whichever approach is used must reflect the priorities and the business case
related to the project. Cost is almost always isolated from the technical and

management parts of the proposal and submitted as a separate document. In many jurisdictions, the inclusion of any cost
figures in the technical/management proposal is grounds for declaring the proposal non-compliant and eliminating it from
further consideration. In this way, the Evaluation Team, which has been formed to deal with functionality and other issues,
is not tainted by knowing the costs of various proposals.
While cost is usually analyzed separately, there is communication between the Evaluation Team and the Financial Team to
ensure thatthetasks underI~’ingthe costs are reasonable. Often, the Financial Officerwill attend meetings of the Evaluation
Team to obtain a better understanding of each proposal’s approach and to ensure that all cost items have been identified.
Cost usually means cumulative cost, a total cost of all related activities, goods and services. In some jurisdictions, they use
life cycle costing based on a nominal period of five years. In other jurisdictions, they determine the costs over the contract
period. In still others, they use an ‘evaluated cost’ based on features and requirements.
Usually, RFPs provide detailed directions in terms of the cost proposal. Increasingly, they provide forms or spread sheets to
be completed and submitted both in hard copy and on a disk.
Many organizations do not even open the cost proposal until an analysis of the corresponding technical/management proposal
has been completed. It is becoming a common practice to review the cost proposals only for those suppliers whose
technical/management proposals have been reviewed and found capable of potentially providing an acceptable solution. Here
is the wording for this practice from North Carolina:
Upon completion of the technical evaluation, Cost Proposals of those vendors whose technical proposals were deemed acceptable
will be removed from safekeeping and opened. The cost oflèred will then become a matter of public record...
Similar wording appears in Yukon’s RFP guidelines:
When the technical evaluation is complete, those proposals which meet or exceed the minimum acceptable score identified, will
have the price envelope opened. Price will then be scored according to the evaluation criteria.
Price envelopes, for proponents who do not meet the minimum acceptable score, will be returned unopened.
In some organizations, they first ensure that the Technical/Management proposal has satisfied the mandatory requirements of the RFP. In
other organizations, they evaluate the proposals and eliminate those which failed to achieve a pre-defined minimum technical/management
score. “There are 700 points for technical/management factors. Those proposals scoring less than 700 will be deemed unable to satisfy our
minimum requirements and will be eliminated from further consideration. For those proposals, the cost proposal will be returned to the
supplier unopened. For those proposals scoring at least 700 points, the cost proposal will be opened and evaluated.”
What are the different ways of handling costs?
There are many different approaches to handling costs. Cost, as used in this section, means life-cycle costs: the total value of all costs
associated with a proposal over the life of the contract or the life of the solution. Each different approach could theoretically yield a different
“winner” from the same set of proposals.
The same proposal can “win’ in one process, and not even be a serious finalist in another. Consider these three different common approaches:
1. Ifyou are lookingfor a least-cost solution, then simply evaluate all proposals that satisfy your mandatory conditions, and select the least
expensive one.
2. Ifyou are lookingfor the proposal which provides the “best solution” within budget, then select the one with the highest point score that
doesn’t exceed the budget.
3. Ifyou are looking for the proposal which you believe can provide a sound solution and still costs less than the most expensive one, simply
evaluate all proposals that satisfy your mandatory conditions. Then select all ofthose with a score greater than some predetermined number
say, 700 out of 1000 available points. All of these proposals will be classified as ‘capable of providing a sound solution”. Finally, select
the least expensive from this group.
There are three major ways to deal with cosb First, cost can simply be another evaluation criterion. It has a certain number of points, a weight,
and a method for scoring. Second, we can calculate the cost and award the contract to the supplier who can do the job for the least amount
of money. And, third, we can calculate the cost and a corresponding “Value” amount as the point score divided by the cost.

Let’s look at each of these methods in greater detail.
I. Cost as an Evaluation Category
In this method, cost is simply another factor which is included in the scoring scheme. For example, cost could be assigned 20 points. The
least cost Proposal would receive all 20 points. Other, more expensive proposals, would receive fewer points.
(A) Assigning Weights
The importance ofcost is reflected in the number ofpoints or percentage ofthe total points assigned to cost. Clearly, the larger the percentage
ofpoints given to cost, the more it influences the decision. (When all of the requirements are mandatory, and cost is 100%, the RFP becomes
an Invitation To Quote.) Cost seems to range from 25% to 60% in most IT RFPs. In some jurisdictions, the minimum weight is determined
by Regulation. It others, it is determined by the Project Team. In Alaska, the minimum weight is forty percent:
The minimum weight given to price must be at least forty percent (40%) of the total evaluation points. If the forty
percent (40%) minimum will prevent you form accomplishing your mission, prepare a written request to the Commissioner
and explain why the minimum would prevent you form accomplishing your mission...
(B) Determining the Score

There are several ways of determining the points or the score based on the costs of each proposal. Ifcost is included as one of the evaluation
criteria, then we require some way of translating the dollar amount into a score. Suppose cost has been assigned 50 evaluation points out
of a total possible score of 200. How many points does each proposal get? How are they calculated?
Here are three techniques that are commonly used. The first is based on the ratio of costs of each proposal to the least expensive one. The
second is based on the relative differences in costs among the proposals; the third, on an interval scale. In establishing a costing procedure
care must be taken to ensure that an artificially low price can be accormnodated as some bona fide suppliers may submit a low bid to obtain
the work.
For each of these examples, let’s assume we have three proposals each with a different cost: A costs $300,000; B costs $250,000; and C
costs $275,000. Let us also assume that cost is worth 100 points.
Ratio ofcosts
Using the first method, the vendor with the lowest cost proposal receives all 100 available points. All other vendors would receive a smaller
number of points as determined by the ratio of their costs to the least expensive proposal.

Differences in costs
The points are based on the differences in costs. Using the same data, we first determine the difference in cost between the
least cost proposal and the one under consideration. We then express this difference as a percentage of the lowest cost
proposal.
Points per interval
In this method, all proposals within the same range of costs receive the same number of points. For example, those within
10% of the lowest price, receive 100% of the points. Those proposals whose costs are between 10% and 15% greater than
the lowest cost receive 80% of the points. Between 16% and 30% greater, 60% of the points.
2. Least Cost
In the Least Cost approach, each proposal is evaluated and a score established for the technical and management parts. The Evaluators
eliminate any proposals which do not satisfy the organization’s mandatory requirements. A mandatory requirement may be the ability to
service 500 user terminals concunently, or the ability to provide a particular set of applications programs. For those proposals which remain,
the selection is made on the basis ofleast cost. That is, select the proposal which can satisfy all of the mandatory requirements and costs less
than the others as determined by the life-cycle cost.
There is a fundamental problem with this approach. What if the next-to-the-cheapest proposal dramatically outperforms the cheapest one
and costs only $100 more? Are you giving up $50,000 in additional benefits (or several hundred evaluation points in features and

capabilities) for a $100 savings in total cost?
To deal with this problem, some organizations use a modified procedure. They first determine those firms capable of doing an excellent job
as measuredby their scores, excluding cost. For example, if there are 1000 total points available, the Purchasing Officer might declare that
any firm obtaining more than 750 points is capable of doing an excellent job. For those firms, cost would be examined and the contract
awarded to that firm with more than 750 points whose solution cost the least.
3. “Value” as defined as Greatest Benefits per Dollar
In the Greatest Benefits, each proposal is evaluated and a score established for it. The score excludes any considerations of cost. Once this
has been completed, the total score for each proposal is divided by the Total Cost to obtain a “Points per dollar” measurement of the proposal.
The Proposal with the greatest “points per dollar” represents the greatest value and is selected. Cost is usually the life-cycle or total contract
cost.
Let’s assume that for Proposals A, B, and C, the scores for the technicallmanagement parts were 650, 730, and 800 respectively. Now let’s
look at the calculation:
Proposal

Cost

Technicall
Management Pta.

“Value”
Points/$

A

$300,000

650

650/300=2.17

B

$250,000

730

730/250=2.92

C

$275,000

800

800/275=2.91

Other Cost-Related Lssues
There are other ways ofdetermining the cost of a proposal. Most organizations base their assessment on some type of cumulative cost over
the usefUl life of the solution. Some organizations look at only ‘out of pocket’ dollars; others, offset costs with benefits to arrive at a net cost.
Publishing the Budget
There is no standard practice related topublishing the budget. Some buyers do not want to reveal any budget information. They believe that
open competition and the best solutions emerge when vendors are given no budget information. At the other extreme, some buyers publish
the budgetary amount in the RFP. They believe that competition will prevail and they will still get good solutions but all of them will be
within budget. In some jurisdictions, publishing the budget is dictated by policy or by regulation.
Here is a briefdiscussion of this issue from Nova Scotia:
Before moving on to wnte down the desirable criteria you will have to decide howyou wish to evaluate price.

Some

examples

are~

a)

T~Iproponents how much of a budget they have to work with and then don’t award any points for price. In this example you
might simply make the budget mandatory and accept the best proposal. This approach is occasionally used in conjunct]on
with the Cooperative Business Solution Process;

b)

Give a rough budget figure and award points during evaluation for both price and solution;

c)

Not give the budget, let proponents offer their best price, and give points during evaluation for price (This example is the
method used in the attached sample spread sheet);

d)

Not give the budget, and accept the lowest priced proposal that meets a minimum standard; or

e)

Not give the budget, and divide proponent’s price by the number of points the proposal scores, then accept the proposal that
offers the lowest cost per point

You might also want to ask proponents how the budget wiU be spent, e g. percentage of time spent on administration versus with clients
Again, Procurement would be pleased to help you look at the advantages and disadvantages of each approach. Typically budget
information is not released as part of the Request for Proposal process. This helps to ensure that project scope and
expectations are reasonable and subject to market discipline.

In Oregon, providing budgetary information in an RFP is optional:

Estimated budget (Optional)
Provide the expenditure range your agency has authonzed for the procurement of these resources for Instance
$100,000-$125,000. Also identify the costs that would be affected; for instance, hardware and software purchase
pnce only or hardware and software purchase price as well as the software support and hardware maintenance for
five years
Dove!op a Short~List
Once an evaluation score has been determined for each proposal, this step is used to reduce the number of proposals to be
evaluated in subsequent steps.
Consider the following illustrative example. Eight proposals were evaluated and the following scores were assigned: 82, 80,
78, 72, 65, 63, 50, 48.
We now wish to develop a short list. Let’s first dMde the scores into groups. A group consists of proposals with similar scores.
The first group could be 82, 80, 78. There is some question as to which group the proposal scoring 72 should be in. It is
always easier to justify keeping a proposal in the competition than disqualifying it. Since 72 is mid-way between 78 and 65,
let’s put the proposal with 72 in the first group. The next two groups are easier: one being 65 and 63; the other, 50 and 48.
If we want to keep lots of proposals in the competition, we could eliminate only the lowest group: 50 and 48. If we want fewer
proposals, we could eliminate the middle group as well: 65 and 63.
it is neither fair nor defensible to eliminate a proposal that scored better than one that has been kept in. For example, we
cannot drop the proposal with the score of 72 if we keep the one with the score of 65. If the proposal with the score of 72 was
clearly inferior to the proposal with the score of 65, then our evaluation process was flawed. The proposal with the score of
65 is in fifth place and, most likely, there is little chance that it will emerge as the winner. If it becomes necessary to disqualify
this proposal, we have to find some other way of doing it. In some jurisdictions, each major criterion has a lowest acceptable
score that must be exceeded to remain in the competition. (See Upset Levels, Section 7.4.)
In some jurisdictions, the Evaluators are not strictly bound by the point scores. The Project Manager has the discretionary
power to declare whether a one or two point difference in scores represents a significant difference in quality of the proposed
solutions.
This short-listing process produces a reduced list of proposals to be evaluated further.

This step usually occurs after the initial evaluation. The interview may, in fact, be a presentation, a demonstration of software,
or a question and answer session.
During these sessions, information is obtained to clarify the suppliers proposal but not to modify the proposal. These sessions
are not an opportunity for the purchaserto change the requirements or the RFP terms, or for the supplier to submit major
modifications. They are not a negotiation session.
Sometimes, the sessions are simply to clarify information and to permit the evaluators to complete the scoring of the written
RFP. Other times, these sessions are scored as a separate part of the evaluation. Whether or not a score is assigned, a faceto-face encounter with supplier personnel or a demonstration of a system often results in significant changes in scoring.
Presentations provide an opportunity to meet the supplier personnel, to assess their professional and inter-personal skills,
and to clarify the proposal. Often, face-to-face presentations add an important dimension to the evaluation process.
Sometimes, the presentations provide critical information not readily available nor easily determined from a written proposal.
For example, the project manager from one of the vendors may, in discussing the details of the proposal, demonstrate a depth

of knowledge and experience that far exceeds the description in the proposal. Alternatively, presentations provide some
suppliers the opportunity to show how little they know about certain specific aspects of the project.
The Procurement Officer should prepare an agenda for the presentation outlining the objectives of the presentation and any
specific requirements. All shorthsted proponents should be given a copy of the agenda far enough in advance to allow them
to prepare properly. A set of evaluation criteria should be prepared (prior to issuing the RFP) in order to evaluate the
presentations (if a score is assigned to them).
Notes should be taken during the presentations, and/or written responses obtained from the proponents. The notes may
become part of the documentation supporting the final selection decision. In some jurisdictions, the sessions are recorded.
Here is the advice offered in Guidelines from B.C.:
[~~eintent is to create a short-list and invite Proponents who make the list to deliver a presentation this should be

clearly explained. Additionally, Proponents must be made aware in the Request For Proposal whether
(a) the presentations are for clarification purposes and will simply increase the marks originally awarded;
(b) an additional set of marks is available for presentations; or
(c) marks for presentation form part of the original 100%

Here’s how these face-to-face encounters are structured in several different jurisdictions.
Clarification Meetings
Here is a writeup from Massachusetts’ procedures manual discussing several key aspects of clarification meetings:
If a Procuring Department requires a clanfication of a particular section of a Response from a Bidder, the Procuring Department
must provide the same opportunity for clarification of the identified Response section to all Bidders that submitted Responses.
Sometimes this opportunity is provided during oral presentations when Bidders can be asked specific questions about their
Response. if oral presentations are not conducted, all Bidders who submitted Responses must be provided with notice of an
opportunity to cIarif~’the identified section in the RFR.
This situation may arise when a review of Responses reveals that a section of the RFR was unclear and several Bidders
misunderstood what was intended. Ambiguities are usually identified during the RFR inquiry period, but if there was no inquiry
period, or if the ambiguity was not identified during the inquiry period, the PMT may choose to amend the RFR to clarify the section
and all Bidders that submitted responses should be given the opportunity to revise their Responses on that section of the RFR. A
Department will not be expected to go through the extra work to clarify the RFR if only one Bidder misunderstood the RFR or if the
ambiguity is not a material element of the procurement.
No correction or clarifications of Response prices, terms and conditions or the submission of supplemental information prejudicial to
the interests ofother Bidders or to fair competition shall be permitted. Departments and PMTs must be carefUl to protect the
intc~itvof the competitive procurement process by treating all Bidders fairly and equally during the procurement process.
Oral Presentations
Here are Utah’s guidelines for structuring this event and ensuring that all suppliers are treated fairly:
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Oral Presentations should be scheduled
under the following guidelines

if clarifications

or additional information is necessaiy Oral presentations will be conducted

1) All members of the evaluation cornimttee should be present during oral presentations
2) All offerors must be afforded equal opportunity to respond in an oral interview
3) Tune limits for oral presentations will be equal in length

4) Interviews are to be conducted and controlled bythe chairperson The StatePurchasing Agent may attend such presentations if
deemed necessary
5) No offeror will be given information pertaining to another offeror’s proposal or their present standing in the evaluation process
during presentations

6) Offerors should be invited to submit their best and final offer ifrequired, along with any clarifications givenduring the oral
interview by an established tune and date This process will be coordinated through the State Division ofPurchasing

12 Oral Presentations
To properly evaluate many service procurements, an offéror’s proposal may need to be clarified. Oral presentations are then...
scheduled to answer questions by evaluation committee members The offeror’s original proposal cannot be changed in any aspect at
the oral presentation. The oral presentation is only to allowofferor’s to clarify portions oftheirproposal.
.

. .

~.

..

.

Demonstrations
The writeup which follows is an excellent example of a description of the demonstration phase as contained in an RFP:
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At the conclusion of the oral interviews a tune and location will be airanged for the live system demonstration(s) The offerors with
the highestratings after the oralInterviews will advance to the third and final phase ofthe evaluation process This demonstration
must take place in Anchorage within I () working days after the interview data
The selected fmalist(s) will present a two (2) day demonstration oftheir system in action The demonstration will consist of three

steps:.
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The points to be awarded for each section based on the following evaluation criteria

~oo~

A Day one

Structured examples ofsystem transactions will be performed The specthc steps to be performed will be provided by SEF The
vendor will be required to perform a set oftransactions Batch processing will be run, and a bill produced. No deviation from the
structuredperformance will be allowed at tins time Questions from state observers will be held to anmumuin The points will be
awarded based on the following criteria
-

-

can the software perform the assigned tasks
how well the task is performed by the software
subjective assessment of general overall
system; ease of use, logic in formats and design.

100 points
.100 points

•

..
..

.

.

100 points

.

.

.
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Demonstration (continued)
BDaytwo

l00pomts

Prepared Demonstration by the Vendor The vendor will be given 90 minutes to demonstrate key features of their applications in any
format they desire No questions from state observers will be allowed during this phase
Points to be awarded on the basis of how well demonstrated features apply to thisRFP s requirements and the state’s need in
facilities and equipment management
C Daytwo

300pomts

Question and Answer period with hands on use ofsystem by state observers State personnel may addressquestions to the vendor at
this time relating to function of specific application features The availabihty ofmultiple terminals during this phase is desirable
In order to minimally impactthe on going work ofDOT&PF employees the demonstration shall take place in an environment
outside the DOT&PF facilities The vendor shall schedule the demonstration in Anchorage The vendor shall make all necessary
preparations in advance. The vendor shouldplan on up to 30 observers arid should ensure adequate seating and viéwingcápabiitiCs.

flBest~dFthalO~
Many jurisdictions use “best and final offer” to improve the quality of proposals which are potentially acceptable but have some deficiencies.
Bidders may be asked to reduce costs or clarify specific items in their proposals, such as the project plan or methodology.
Here is the view ofthis building block from three different perspectives the Model Procurement Code, State of Utah, and Massachusetts,
respectively:
-

Model Procurement Code
R3-203 144 Best and Final Offers The Procurement Officer shall establish a common date and tune fot the submission ofbest
and final offers Best and final offers shall be subnutted only once provided however the ChiefProcurement Officer or the bead of
a Purchasing Agency may make a written determination that it is in the [State s] best interest to conduct additional discussions or
change the [State sJ requirements and require another submission of best and final offers Otherwise, no discussion ofor changes in
the best and final offers shall be allowed prior to award Offerors shall also be informed that if they do riot submit a notice of
::withdrawal or another best and final offer, their immediate previous offer will be construedas their best and final offer.
State of Utah
Best and Final Offers can be obtained if the evaluation committee determines that additional information is necessary in order to
make a decision Each acceptable or potentially acceptable offeror must be given the same opportunity to submit best and final
offers If for example, one proposal needs clanfleation or additional information in the program description and another in the
budget justification, each offeror must be given the opportunity to clarify or define both the program description and the budget
justification
In orderto initiate Best and Final Offers the following must be done
• 1) The State Purchasing Agent must be notified ofthe Offérors to be given the opportunity to submit Bésténd Final Offers and. the
areas which are to be addressed.
::
•

•.

•

••

•

•

• • •

•

•

• •

•

.~

•

•

• .

2) The Purchasing Agent will send each offeror a letter stating the areas to be covered in the best and final offer and the date and
time in which best and final offers must be returned.
:
•

•

•

•

•

•

•

•

•

•

3)11offerors do not submit a Best and Final Offer, their previous submission will be considered their Best and Final Offer.

9

State of Massachusetts
Best and Final Offer (BAFO)
Pursuant to 801 CMR 21 06(11), a Procurement Management Team may provideBidders with an opportunity to provide a Best
and Final Offer” (BAFO) The BAFO process represents an optional step in the Bidder selection process and is not part of’ the
contract negotiation process BAFO may be useful when no single Response addresses all the specifications, when the cost
submitted by all Bidders are too high when two or more Bidders are virtually lied after the evaluation process or when all Bidders
submitted responses that are unclear or deficient in one or more areas
The PMT may restrict the number of Bidders invited to submit a Best and Final Offer or may offer the option to all Bidders In
either case the PMT should provide the same information and the same submission requirements to all Bidders chosento submit a
Best and Final Offer
Departments are required to develop and distribute to selected Bidders the written terms for “Best and Final Offer’ with specific
information on what is being requested submission requirements with time lines and information on the basis for evahiatmg
responses and determining the successful Bidder(s) Bidders may be asked to reduce costs or provide additional clarification to
specific sections ofthe RFR
Selected Bidders are not required to submit a BAFO and may submit a written response notifying the PMT that their Response
remams as originally submitted The terms ofthe Best and Final Offer may not identify either the current rank of any ofthe Bidders
selected for a Best and Final Offer or the lowest costs currently proposed. The Procurement Team. Leader will have full discretion to
accept or reject any information submitted in a BAFO
OSD recommends that Departments consider how the BAFO option will be evaluated Departments may evaluate the
subnijssions of “Best and Final Offers” as an addition to the scores already received by Bidders on their onginal RFR
response or may develop a new evaluation process based entirely on the “Best and Final Offer” submission Departments
should articulatéthe evaluation process to be used in the written terms of the “Best and Final Offer”.
:
1
•

•

•

•

fl.Ref~Chec~g
There are two common approaches to incorporating references into the evaluation process: award points, or simply use the references to
confirm the winner’s capabilities.
References
References can be requested and may be specific “~tthree projects” ‘a contact within the Province if available”, etc Ifyou intend
to check references you will want to explain how these will be evaluated Here is an example
References of the proponent or proponents scoring the highest agamst the desirable criteria will be checked, and assessed against the
above criteria. The Department will not enter into contract negotiations with any proponent whose references are found to be
unsatisfactory
Alternatively,you cotild give points for the references during evaluation.
•so ifyou don’t need them you might leave them out altogether,
•

•

:.

References can be problematic for a number ofreasOns,
:
•

•

•

•

•

•

Using References to Confirm a Selection
Proponent references are usually used to confirm the selection rather than as an evaluation criterion. In many cases, only the references of
the winning proponent are checked. If several proponents are close in the final evaluation, references may be used to help choose between
them. The interview should be conducted using predetermined, consistent questions, in order to receive reliable and objective information
about service, support, reliability, etc.
References should only be checked if the RFP requested them.
Most selection procedures require the bidders to identify reference accounts. The wording in many RFPs is similar:
“Proposals must include a list ofreferences including names and telephone numbers for whom the bidder has performed similar work. These

references might be contacted during the proposal evaluation phase to determine their satisfaction with the work carried out.”
“Provide three references, for work performed within the last two years, which you judge to be of similar scope and complexity.”
Massachusetts describes the ground rules for using references:
The Commonwealth of Massachusetts
PROCUREMENT POLICIES AND PROCEDURES HANDBOOK
PART TWO THE DETAILS
CHAPTER II. HOW TO DO A COMPETITIVE PROCUREMENT
-

Pursuant to 801 CMR 21.06(9) a Procurement Management Team may verify any references included in a Bidder’s Response and to
conduct any other reference or credit checks as the Procuring Department deems appropriate. The Procuring Department may
consider any documented references, including documented performance records of a Bidder on file at the Procuring Department or
solicited from other Departments or entities.
The PMT may conduct reference checks in a manner that it deems most appropriate and efficient, however all reference checks must
be documented in writing by the PMT. Departments should use the same “script” or format of questions when conducting reference
checks so that the results are consistent and fair to all Bidders. A sample Reference Check form is attached to this Handbook that
Departments can modify as needed. The Procurement Management Team may decide whether or not to accept unsolicited
references. Reference checks may be made at any tame during the
procurement process or during the life of the contract.
Invariably, someone from the selection team makes the calls. If this is yourjob, what do you say? What questions do you ask? What is the
purpose of the exercise? Clearly, you want to verify that the supplier did, in fact, do a very good job at that company.
But only the most naive evaluator would assume that a supplier will submit the name of a bad reference. The existence of a few solid
references only demonstrates that the bidder has the potential for excellent work. Obviously, bidders will only submit the names of
companies which they know will provide them with wonderful references.
There is another, more aggressive tactic. Phone the reference accounts, not only to learn about the bidder, but to leam the names of other
purchasers. (Alternatively, ask for an extensive list of customers in the RFP.) Once this has been accomplished, call all of the purchasers
who weren’t listed as references.
The purpose of these calls to “non reference” accounts is to learn about the supplier from a broader range of customers. These customers
will relate both good and bad stories about the bidder, and its products or services.
The purpose in contacting “non reference” accounts is not simply to identify problem situations (which may have been caused by the supplier
or its products, the purchaser, third parties, etc.). The purpose is to learn what the supplier did when difficulties were encountered? What
did the supplier do when its project leader left? What happened when the key user became ill? What did the supplier do wh~nthe customer
required more support on short-notice? Did the supplier act in the customer’s best interest? Did the supplier simply disavow responsibility?
Did the supplier and purchasersolve the problem by working as partners?
Ifthese conversations cause you to be concerned about the risks in dealing with a particular supplier, then discuss the information with the
supplier. You may want to listen to the supplier’s side before accepting the information.
Ifyou do decide to incorporate this approach to reference checking into your evaluation procedure, I suggest that you modify your REP so
that the bidders are aware of this new process. Here’s how one RFP informed the bidders that the reference checking would include a broad
range of customers, notjust the names they provided: “Our evaluation will be made primarily via checks with the bidder provided references
and other industry sources and users known to the evaluation team.”
In one of its RFPs, Nebraska identified the ineas of concern that would be discussed with the references:
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57 Reference Checks
A vendor s references will be contacted and interviewed with a standard questionnaire Areas ofdiscussion will include
•
•
•
•
•
•
•
•
•
•

quality and performance of installed equipment
installation ofhardware and software
quality oftraining and training programs
responsiveness to support and maintenance requirements
problems (poor quality deliverables, contract disputes work stoppages)
problem handling and problem resolution
functional and techmcal abilities
timeliness in meeting project deadlines
theperformance of the vendor s project team staff
the overall opinion ofthe vendor S performance
whether or not the reference would rehire the firm

Responses to reference checks will be evaluated individually and as a whole Negative comments may be reviewed with the vendor
at our option Consistent unfavorable responsesmay cause disqualification of the proposal
The State reserves the right to check any other reference(s) that might be indicated through the explicitly specified contacts otthat
result from communication with other entities involved with similar projects.
i
•

•

•

•

•

•

•• •

•

Assigning Points to References
Some organizations assign a score to the references and include the points in the overall evaluation. Sometimes, there is a minimum
acceptable score, say 12 out of 20. Firms receiving 12 or fewer points would be eliminated from further consideration.
Typically, references are worth between 5% and 25 % ofthe total points. The references are contacted for the “winner” or the “finalists”,
the information is obtained using a checklist or questionnaire, and a score is assigned. Here is the manner is which a Washington State agency
described the process in its REP. The good news is that they provided the bidders with details of the reference information sought and the
weight or score that was being assigned to references. The bad news is that this section is legalistic and difficult to understand. I expect that
more than one ofthe bidders read this section 2 or 3 times and still didn’t understand it fully.
48 REFERENCES EQUIPMENT, SOFTWARE AND INSTALLATION
VALUE 50%
Provide at lease three appropriate references ofcustomers which use equipmentlsoftware combinations which arethe same as or
substantially similar to the system being proposed and where you managed the installation and conversion. For each reference list

a) Company Name
b) Individual contact name and title if available
c) Telephone number
d) If available a bnefdescription ofthe system(s) installed at the reference and the application for

which it is used

The references willbe contacted during the evaluation of the management proposal and the results of the contacts will beused to
derive the score for this section It is recognized that some bidders may be dealers of systems manufacturedby other entities andm
that case customers of other dealers may be referenced if they acquired and installed a system which is substantially the same as that
being proposed. For such references also provide the name and telephone number ofthe dealer for whom the systemwas acquired.
If the result ofthe foregoingis that there are fewer than three references which are direct customers of the bidder, then provide:
additional other referesices so that there are at least three which are customers ofthe bidder, although they need tiot necessarily be
purchasers ofthe system being proposed
References to entities which are ownedby the bidder, or are owned by an entity which also owns a significant interest in the bidder,
are not acceptable and do not comply with the requirement ofthis subsection.

STATE-BY-STATE PURCHASING WEB SITES
The National Association of State Procurement Officials <http:/Aw~w.naspo.org>has compiled an index of web sites for all
ofthe states. A review of each of these sites can provide purchasing executives and web designers with many ideas related
to content. They can help answer the question of what type of information to provide both buyers and vendors.
We have examined each of these sites. We have provided a brief description of each site’s major features. In doing this, we
have attempted to minimize the amount of redundancy. There is little point in repeating 30 or 40 times that “this site has a 10page section on how to do business with the state.” We have attempted to provide information which we believe makes the
site different, or unusual, and to identify those features which are valuable at each site.
To assist you in scanning this material, each major feature is identified in bold type; e.g., How to do business with the state.
States without a procurement web site, or those with sites having only one or two pages have been omitted from this listing.
Issue #25 dealt with the first 11 sites. In this issues, we describe 12 more sites. Others will be described in future issues.
Illinois
http:/Avww.state.il.us/cms/purchase/default.htm
This site contains the standard features found in many other sites: Bid Advertisements, Selling to the State, Responding
to Bids, Downloading Vendor Forms, Small Business Set-Aside Program, Business Enterprise Program, Purchase
Point (procurement opportunities), and Standard Procurement Rules.
Their Notice of Adopted Rules, based on the old American Bar Association Model Procurement Code, is about 100 pages
long. Purchase Point is a proprietary package and in addition to procurement opportunities, it provides information about all
companies enrolled, public notices, and FAQs. They also provide a Guest Room that contains tutorials and other Help
information.
Indiana
http://www.ai.org/idoalindex.htm
This is a fairly unsophisticated site; however, they do provide the full text of actual bid documents. Their “How to do business
with the state9 page begins with Guidelines for Ethical Procurement Practices. Most states have this feature but its
placement here is uncommon. Good for them! They also have a download facility for full text of bid sets.
Iowa
http://www.state.ia .uslgovernmentldgslcsap/purhome/business.htm
This site has a simple and easy to navigate home page. The addition of Contracts Expiring in the Next 3 Months adds
value. Their newVendor Purchase Manual is unspectacular and typical of these types of publications. The highlight of this
site is the Small Business Resource Office (Working Smarter For Small Business) which provides lots of information about
management, money, and marketing. It has an Ask The Experts function an extremely valuable addition.
-

Kentucky
http://www.state.ky.us/agencies/purch/frame2.htm
This site, sponsored by the Division of Material & Procurement Services, is organized into separate sections for Vendors and
for Government. Both sections appear to be comprehensive with extensive information on topics such as awards, standard
attachments, and laws. The gem on this site is Instructions for Assembling Bid Documents via the Web. These 4 pages
“explain the process you should follow if you wish to use the Commonwealth of Kentucky’s Web Pages to find and bid on
opportunities solicited through Finance/Purchases.
Louisiana
http://www.doa.state.Ia.us/osp/osp.htm
There are two features found on this site that are useful and not common. First, their entire commodity catalog is available
for use by any entity. Second, they have a Frequently Asked Questions section for vendors and agencies which contains
more than the usual introductory material. For example, the agency questions substandard performance by a vendor, what
types of data processing services can be included in “support”, and how to order subscriptions provided on CD-ROM. Vendor
questions deal with issues such as the most common mistakes in bidding, and publishing of results on the internet.
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Maine
http://janus.state.me.us/purchase

This web site publishes information related to Accessibility for Information Technologies. More specifically, the site
contains standards for computer applications and web pages, purchase contract language, and a testing methodology for
software. It also contains a list of Existing Contracts by commodity, vendor and expiry date.
Massachusetts
http://www.magnet.state.ma.us/osd/posldps.htm
This state is a major player in procurement reform and its web site reflects some of the results to date. Comm-PASS is their
web-based solicitation system. This site also provides a downloadable copy of their Procurement Policies & Procedures
Handbook, a valuable reference document for most jurisdictions. This book explains procurement concepts, policies,
processes, and guidelines. One of the interesting sub-pages is Newsletters and Articles about Massachusetts
Procurement Practices. This page contains articles describing some of the major procurement initiatives in the state, and
in the country.
Michigan

http://www.state.mi.us/dmb/oop
This site represent the Office of Purchasing and is quite attractive. It is easy to read and navigate. They provide much of the
usual material Types of Solicitations, How To Become A Vendor, How Michigan Buys, etc. However, they have provided
separate pages accessible directly from the main menu dealing with Contract Performance, Unsuccessful Vendor
Debriefings, and Doing Business With Michigan Seminars.
-

Minnesota
http:/Iwww.mmd.admin.state.mn .us/
This state’s web page covers all the usual bases. However, it has three features that I like. First, it has a Table of Contents
page. For each of the hotlinks on its home page, it lists the sub-pages by title. By reviewing this Table of Contents, you can
quickly determine the specific information provided on the entire site. Second, it provides a Glossary of Common
Procurement Terms. While most procurement sites have these terms, or some of them, defined at various places throughout
the site, having them all in one place makes sense. The Glossary is 17 (printed) pages in length and defines more than 200
terms. The third feature is the provision of a one-page Vendor Performance Report, to standardize the reporting and tracking
of unsatisfactory vendor performance.
Mississippi
http://www.dfa.state.ms.us/purchase/
This site doesn’t add any new, wondrous features. It has its Procurement Handbook indexed and on-line, as well as recent
copies of their newsletter, Purchasing Notes. The Dept. Of Information Technology Services has its own web site
<http://www.its.state.ms.us/> which contains the ITS Procurement Handbook. This 62-page publication explains the
applicable law, policy and guidelines. In addition, it provides valuable advice on Selecting a Vendor, and other procurement
procedures.
Missouri
http://www.oa.state.mo.us/purch/purch.htm
The state has segregated the information into Vendor and Agency sections. In the Vendor Information, they provide hotlinks
to Agency BidlProposal Sites for many of the state agencies. They also provide both directories and lists of contracts for
Minority-Owned Business Enterprises and Women-Owned Business Enterprises.
Montana
http://www.mt.gov/doa/ppdfindex.htm
This web site segregates the information into 3 categories: Vendor Information, State/local Information and Resources.
The resources section is quite good. It contains 8 subpages: Standard Contract Language & Forms, RFP Manual, Model
RFP Template, Procurement Law, and 3 manuals Getting it Purchased, Getting it Mailed and Getting it Printed. Two
features are noteworthy. The contract language section is organized by 60 different types of contract clauses. And, finally,
their RFP Manual incorporates material from my reference book, The RequestFor Proposal Handbook.
-

REQUEST FOR PROPOSAL CHECK-OFF LIST
This list is available from Montana’s web site. It identifies all of the document which must be kept in
the contract file.
(All of these documents must be in the completed RFP file held by the State Procurement Bureau.)
V Request from agency/end user

V Proposals received

(Requisition)

Proposals are received at the State
Procurement Bureau prior to the stated due
date and time. The original proposal is kept at
the SPB and copies are distributed to the
agency for evaluation. One extra set is
maintained for copying by interested persons.

i/List of vendors from agency
Agency provides a list of suggested vendors
to SPB. SPB adds vendors as necessary.
V Proposal document

Provided by the agency to SPB for review.
RFP content will not be changed without
request/ notification to the agency.
V Mailing list

Prepared by SPB. RFP mailed via fax notice
or U.S. mail.

V Proposals inspected

Contracts officer inspects proposals for any
claims of trade secret information. Contents
and accompanying affidavit are pulled out
and stored in a secure location. Interested
parties are not allowed to inspect these
documents.

V Posted on Internet
SPB posts REP on SPB’s website.

V List of proposers

V Vendors conference and/or site

V All public meetings of the

survey sign-in sheet
Agency is responsible for conference and
shall provide copy of sign-in sheet to SPB.
Conference may include a SPB Contracts
Officer if the agency requests.

evaluation committee are posted on
Internet. Meeting minutes are taken and kept
as part of the official file,

V Addenda

and/or response to
vendor questions (including
responses to the Q/A portion of the RFP)
Agency prepares the responses to questions
submitted and/or communications from the
vendors conference and submits them to SPB
for posting and/or distribution and review.

Prepared by SPB for the file.

V Requests for clarification/

negotiation/ discussion
A complete record of all negotiations with the
vendor (oral and written). Includes requests/
questions from agency and responses from
vendors.
V Best and Final offers and

responses

V Non-Conflict of Interest form signed by

V Recommendation of award -

all members of evaluation committee and
collected.

scoring, explanation, contract
amount, system features/options,
length of contract, etc.
This is prepared by the agency and submitted
to SPB for concurrence. If evaluation and
recommendation for award is appropriate,
SPB prepares the letters to vendors. When

V Evaluation Matrix

Prepared by the agency and provided to SPB
for review prior to receipt of proposals.
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REQUEST FOR PROPOSAL
CHECK-OFF LIST (continued)

V Contractors License Notice to Dept. of

evaluation of the RFP is complete, the agency
submits all final copies to SPB.

V Negotiated contract for review by SPB

-

Revenue Same as above.

V Letters to vendors Notice of
Award/Rejection, Request for Contract
Security, Insurance Requirements, etc. Sent
out by SPB.
-

prior to signing contract space on contract
for Contracts Officer to approve negotiated
items and contract language. SPB ensures no
conflicting language between REP and final
contract.
-

V Issue Purchase Order

V Workers Compensation /

Independent Contractors Exemption
If required in the Notice of Award letter, the
documentation is provided by the vendor(s) to

SPB.
V Certificate of Insurance State of
-

Montana named as additional insured.
Documentation is provided by the vendor(s)
to SPB.
V Contract Security Approved as is

This is an internal tracking numbering system
within the State Procurement Bureau. The
issuance of a state purchase order completes
the RFP process.
Any questions regarding the REP process,
including any requests to view the file, can
then be handled by the State Procurement
Bureau. All further communications regarding
the awarded contract are handled between
the contractor and the agency.

-

appropriate Same as above.
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1999 has been a great year.

Montana Changes The Rules
It’s All Public

It’s been exciting and fun working with public sector buyers and hundreds
of vendors across North America.

In Montana, the state supreme court

During the year, many public sector buyers have taken the time to help
me, to inform me about changes in their practices, and to share with me
their views. I had dozens of interesting conversations including some with
buyers in Florida about procurement reform; with buyers in Whitehorse
about evaluation processes, and with the state of Montana about user
manuals. To these and all the others, thank you for taking the time to
offer me information and to share your views.

-

recently imposed a major new
‘responsibility’. All evaluation committee
meetings in the State of Montana are now
considered ‘public meetings’, with meeting
notices and agendas posted 72 hours in
advance. This article contains answers to
the most commonly asked questions about
this ruling and its impact on the RFP
process.

A Detailed Example of an
Evaluation/Scoring Procedure
This article contains a sample evaluation
process

the actual detailed description of

how to perform the evaluation which is
given to the Evaluators before beginning
their work. This document illustrates

I also had hundreds ofinteresting conversations with vendors about
public sector purchasing, procurement reform and their difficulties in
understanding the process. During the year, I’ve given more than 15
workshops on CreatingA Winning Proposal. In fact, more than 700
vendors have attended these workshops sponsored by MERX
(www.merx.cebra.com), CanadianAssociation ofManagement Consultants (www.camc-consult.org), and Fedmarket (www.fedmarket.com). I
was amazed that on the strength of one notice for 8 days on MERX, an
electronic tendering system, more than 180 people enrolled in my Toronto
session. Thank you to each ofthese organizations and to all those who
attended.

several ‘good’ and ‘best practices’ and
defines the specific rules for assigning
scores.

Sole Source in Virginia
Virginia’s approach to sole sourcing is wellorganized, easy-to-follow and available on
their web site. The Public Procurement Act

Two publications have provided m~with the opportunity to share some
stories with their readers. Thank you to Steve Towns, Editor ofReseller
(www.gtreseller.com) and Bob Parkins, Editor ofSummit
(www.sunimjtconnects.com).
The year 2000 looks just as exciting for us. More workshops, lots of
interesting conversations, and a few new products, including a video ofmy
workshop, and a second edition ofThe Request For Proposal Handbook.

sets out the rules - the statutory
requirements for sole sourcing and any
related protests. This article provides
extracts from the statute, the procurement
instructions and a copy of the prescribed
form.

For you, the supporters of this newsletter, and for all of you who have
helped make 1999 both fun and exciting for us: THANKYOU! And all the
best for 2000.
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REPs and the law of contracts
The process of issuing an RFP and receiving
proposals does, by design or inadvertently,
establish contractual rights and obligations.
Each RFP and the associated process should
be reviewed by your lawyer or legal
department prior to issuing the RFP. The
examples and sample RFP5 used throughout
this text have been used in many different
jurisdictions in the past. The author makes no
claim about the appropriateness, correctness,
or legal consequences of these examples or
sample RFP5. Competent legal advice should
be obtained to review your Request For
Proposal and the associated process.

Our Reference Books:
• How to Evaluate Information
Technology Proposals
• The Request For Proposal Handbook
• Handling Supplier Complaints and
Protests
• Selecting a Computerized Maintenance
Management System
Our internet address is:
asner@compuserve.com
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A Detailed Example of an
Evaluation/Scoring Procedure
Montana has produced an
excellent document Initiating
-

and Navigating the Request For
Proposal Process.
(www.state.mt.us/doa/ppd) The
appendix ofthis document
contains a sample evaluation
process the actual detailed
description of how to perform
the evaluation which is given to
the Evaluators before beginning
their work. This document
illustrates several “good” and
“bestpractices”:
-

• Provision of detailed scoring
instructions for the Evaluators
to standardize the process
and to ensure that the procedure
can survive public scrutiny;
• Inclusion of a detailed
narrative for each possible score
for each evaluation criterion. For
example, in dealing with the first
criterion, ProjectApproach, each
of the 5 different scoring levels
from superior to unsatisfactory
is described. The descriptions
are similar first defining each
level, the providing examples to
illustrate that level, and finally,
identifying the agreement required from the Evaluation
-

Committee.
• Inclusion of detailed Instructions for various contingencies
such as failure to include
manadatory information. For
example, in the second criterion,
Experience, the instructions
to the Evaluators establish that
if only one of the two required
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narratives has been
included, then the total possible
points is reduced from 20 to 10.
• Inclusion of detailed instructions for calculating points for
cost with illustrative examples;
• Reference checks performed
by several people, with the
actual score based on “group
discussion”.
The evaluation was based on 4
criteria: Project Approach,
Experience/Problem Solving,
Cost, and References.

Criterion 1:
Project Approach
Description

Scoring Point
Level Value

Superior

1

40

Very Good

2

36

Good

3

32

Acceptable

4

24

Unsatisfactory

5

0

The proposal must address all
points with the Contractor’s
Responsibilities. Required
Reports and TEAMS File Layout
and Interface sections. As closely
as possible, each required
element is critical to the success
of the project and must be
agreed to in some manner

preferably expounded upon
within the response to assure
the Evaluation Committee
members all services will be
performed. Each required
element point has been listed to
assist the Evaluation Committee
Members with the scoring
process. The Members will have
to read each proposal in depth
to verify whether all the contractual requirements have been
agreed to and to determine the
scoring level of the response and
promised service. The TEAMS
Interface File section must be
agreed to but can not be scored.
The following explains the
sacring levels and applicable
points that will be given for each
proposals.
Scoring: A possible 40 points
may be given in this category
using the followingguideline:
1. SUPERIOR RESPONSE
40 POINTS

-

A superior proposal would be a
response which agrees to each of
the 150 elements within the
Contractor’s Responsibilities
and the Required Reports
sections addressing each of the
required service areas detailing
procedural and process systems
which are in place or would be
implemented in order to facilitate the Montana project. These
areas would include but not be
limited to managing the electronic file transmission, requisitioning foods stamp inventory
directly from USDA, managing
the food stamp inventory,
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processing authorizations,
mailingallotments, processing
returned mail, reconciliation and
reporting.
Additional examples of a superior response may include
overviews of otherareas of
interest to the Department such
as more in depth descriptions of
security systems, employee
background checks, vault storage security, or accountability
and reporting data and methods.
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A superior response would
address systems or processes in
place to address potential
problems inherent to direct mail
systems such as Department,
contractor or media system
failure, postal service failure,
stock deliveryfailure, natural
disasters or any other obstacles
which may possibly threaten
food stamp benefits from being
received timely or accurately by
Montana households.
Overall, the Evaluation Committee Members must agree that the
response was excellent in content, format, information,
explanation and detail; readily
addressing all ears clearly
outlining an affirmative plan of
action to executive the Montana
Food Stamp Issuance contract.
2. VERY GOOD RESPONSE
36 POINTS
This proposal would be a response which agrees to each of
the 150 elements within the
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Contractor’s Responsibilities
andthe Required Reports
sections addressing each ofthe
required service areas detailing
procedural and process systems
which are in place or would be
implemented in order to facilitate the Montana project. These
areas would include but not be
limited to managing the electronic file transmission, requisitioning foods stamp inventory
directlyfrom USDA, managing
the food stamp inventory,
processing authorizations,
mailing allotments, processing
returned mail, reconciliation and
reporting.
Additional examples of a very
good response may include
overviews of other areas of
interest to the Department such
as more in depth descriptions of
securitysystems, employee
background checks, vault storage security, or accountability
and reporting data and methods.
Averygood response may
address systems or processes in
place to manage potential problems inherent to direct mail
systems such as Department,
contractor or media system
failure, postal service failure,
stock delivery failure, natural
disasters, or any other obstacles
which may possibly threaten
food stamp benefits from being
received timely or accurately by
Montana households.
Overall, the Evaluation Committee Members must agree that the
3

response was excellent in content, information, explanation
and detail; addressing most of
these areas clearly outlining an
affirmative plan of action to
execute the Montana Food
Stamp Issuance contract.
3. GOOD RESPONSE
32 POINTS
This proposal would agree to
each of the 150 elements with
the Contractor’s Responsibilities
and the Required Reports
sections addressing each of the
required service areas detailing
procedural and process systems
which are in place or would be
implemented in order to facilitate the Montana project. These
areas would include but not be
limited to managing the electronic file transmission, requisitioning food stamp inventory
directly from USDA, managing
the food stamp inventory,
processing authorizations,
mailing allotments, processing
returned mail, reconciliation and
reporting.
Additional examples of agood
response may include overviews
of other areas of interest to the
Department such as more in
depth descriptions of security
systems, employee background
checks, vault storage security, or
accountability and reporting
data and methods.
A good response may address
systems or processes in place to
address potential problems
inherent t direct mail systems
4
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such as Department, contractor
or media system failure, postal
service failure, stock delivery
failure, natural disasters or any
other obstacles which may
possibly threaten food stamp
benefits from being received
timely or accurately by
Montanan households.
Overall, the Evaluation Committee Members must agree that the
response was well written for
content, format, information,
explanation and detail; addressing some of the additional areas
listed above clearly outlining an
affirmative plan ofaction to
executive the Montana Food
Stamp Issuance contract.
4. ACCEPTABLE
24 POINTS
An acceptable response agrees to
each ofthe 150 elements within
the Contractor’s Responsibilities
ad the Required Reports sections addressing each of the
required service areas. The
response may discuss each or
most of the procedural and
process systems which are in
place or would be implemented
in order to facilitate the Montana project such as managing
the electronic file transmission,
requisitioning foods stamp
inventory directly from USDA,
managing the food stamp inventory, processing authorizations,
mailing allotments, processing
returned mail, reconciliation an
reporting.
Overall, the Evaluation Committee Members must agree that the
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response was basic in addressingall the required areas;
perhaps generally discussing
some additional areas but
appears to bne somewha indeterminate as to how most the
proposer’s overallprocedural
and process sytems workwhich
will be used to executive the
Montanaproject.
5. UNSATISFACTORY
0 POINTS
An unsatisfacotry propsoal
would agree in general to most
but not all of the requried
elements; perhaps enigmatically
addressing some of the
requiements. Overall, th
Evalaution Committee Memers
would agree the repsosne was
narrative in nature structured
more asa company
advertisingtool rather than a
corss referenced response
interested in addressing the
Montana proejc concerns point
by point.
The proposal must include 2
Criterion 2:
Experience/Problem Solving
Description

Scoring Point
Level Value

Superior

1

20

VeryGood

2

18

Good

3

16

Acceptable

4

12

Unsatisfactory

5

0

narratives for similar work
performed such as the Montana
Food Stamp Issuance project.
The narratives should describe
at least one specific problem
encountered while performing
this service which either created
a liability or possible liability
status for the contractual entity
and should describe solutions
the vendor used to resolve or
correct the problem(s). Each
narrative must include a representative’s name and telephone
number able to elaborate on the
vendor’sperformance during
problem management.
Scoring:
Based on the representative’s
comments, the following point
values will be given out of a
possible total of 20 points for
this category.
Ifthe proposal did not include 2
narratives, zero (0) points will
be given for this category.
If the vendor submitted the
narratives but did not include a
contact name and telephone
number, zero (0) points will be
given for this category.
Ifthe vendor submitted only 1
narrative and it included a
contact name and number, the
total possible points for this
category will be divided in half to
a possible total of 10 points that
may be given for the 1 narrative;
depending on the representative’s comments.
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Ifthe vendor submitted 3 or
more narratives withcontact
names and numbers, the possible total points for this category
will remain at 20 points.
If the narrative’s contact name
and number is outdated or is no
longer in use, the vendor should
be contacted for a recent number
and name. Ifnone is available,
the narrative should be scored
as zero (0) points.
Otherwise, the followingguideline will be used to score the
narratives after contracting
representatives have been contacted by the Evaluation Committee members:
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1. SUPERIOR RESPONSE
20 points for both
(or 10 for each 1)
The representative must agree
that the vendor’s attentiveness,
response and actions, resolution, etc. were superior.
2. VERY GOOD
18 points for both
(or9for each 1)
The representative must agree
that the vendor’s attentiveness,
response and actions, resolution, etc. were perhaps not
superior but verygood leaving
very little room for improved
services.
3. GOOD
16 points for both
(or8for each 1)
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The representative must agree
that the vendor’s response and
resolution was generally good
but could have been improved
upon.
4. ACCEPTABLE
12 points for both
(or 6 for each 1)
The representative responded
that the vendor’s problem
responsiveness and resolution
was acceptable in that, services
were continued but the problem
was noted for future reference
for consideration either during a
contract renewal period or as a
possible future problem to
watch for.
5. UNSATISFACTORY 0 points
The representative contactwas
seriously displeased with the
vendor’s response or lack
thereof and would not consider
the vendor as a viable service
provider in the future.
Criterion 3:
Cost
Description

Scoring Point
Level Value
25

The proposed cost should be
listed on a per transaction basis
excluding postage. There is a
possible total of 25 points for
this category. The proposal
having the lowest cost per
transaction will receive the
maximum of 25 points. One (1)
point will be deducted from the
maximum possible of 25 points
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for each additional five cents
($.05) of proposed cost per
transaction which exceeds or
goes over the lowest per cost
proposal.
EXAMPLE: Four proposals were
received withthe following costs:
Company A- Proposed cost for
each transaction $1.75
Company B Proposed cost for
each transaction $ .72
-

Company C Proposed cost for
each transaction $ .95
-

Company D Proposed cost for
each transaction $2.75
-

•
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The following points would be
assigned:
Company B having the lowest
bid:
25 points
Company C proposing 23 cents
over the lowest bid:
20.4
points
CompanyA proposing$ 1.03
over the lowest bid:
4.4
points
CompanyD proposed $2.03 over
the lowest bid
0 points

~
•
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Criterion 4:
References
Description

Superior

6

years) contracted through a
similar organization for comparable scope of work such as for
the Montana Food Stamp Issuance project. The reference list
must include names, official
titles, addresses and current
telephone numbers ofrepresentatives familiar with the
proposer’s work performance.
Scoring:
The reference list will be divided
and distributed to Committee
Members for contacting representatives prior to evaluating
proposals. Based on representative’s comments, point values
will be allocated mt he following
amounts for a possible total of
15 points for this category. The
Evaluator should document
comments from reference
sources which may be either of
an ambivalent or positive nature
for group discussion and scoring
purposes later when the full
committee meets to evaluate and
score all the proposals.

Scoring Point
Level Value
1

The proposal must have included a list of all the vendor’s
current and recently completed
projects (within the past 3

15

VeryGood

2

13.5

Good

3

12

Acceptable

4

9

Unsatisfactory

5

0
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Otherwise, each reference’s
áomments will be graded individually as being a superior
recommendation, very good, etc.,
and an average of all the references will be used as the final
score for this category which will
not exceed a total of 15 possible
points.
1. SUPERIOR RESPONSE
15 points
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The representative must agree
that the vendor’s services,
attention to problems and
related responses and actions,
resolution, etc weresuperior.
2. VERY GOOD

13.5 points

The representative must agree
that the vendor’s services,
attention to problems and
related responses and actions,
resolution, etc were perhaps not
superior in all ways but very
good leaving very little room for
improved services.
3. GOOD

12 points

The representative must agree
~that the vendor’s response and
resolution was generally good
but could have been improved
upon.
4. ACCEPTABLE

9 points
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The representative responded
that the vendor’s services were
acceptable but problem responsiveness and resolution were
disconcerting for the organization even though services were
still continued.
5. UNSATISFACTORY 0 points
The contact authority was
seriously displeased with the
vendor’s overall service and/or
problem response (or lack
thereof) and, ifgiven a choice,
the representative would not
consider the vendor as a viable
service provider in the future.

for inspection by such bidder or
offeror under 11-52, or at such
later time as provided in this

Sole Source in Virginia
Virginia’s approach to sole
sourcing is well-organized, easyto-follow and available on their
web site. The Public Procurement Act sets out the rules the
statutory requirements for sole
sourcing and any related pro-

tests. The Division of Purchases
and Supplies has interpreted
the statute and provided procurement instructions employing
a standardized approval request
form.
This article provides extracts
from the statute, the procurement instructions and a copy of
the prescribed form.
Section 1 1-41-D describes the
procurement process when
there is only one available
source.
D. Upon a determination in
writing that there is only one
source practicably available for
that which is to be procured, a
contract maybe negotiated and
awarded to that source without
competitive sealed bidding or
competitive negotiation. The
writing shall document the basis
for this determination. The
public body shall issue a written
notice stating that only one
source was determined to be
practicably available, and identifying that which isbeing procured, the contractor selected,
and the date on which the
contract was or will be awarded.
This notice shall be posted in a
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designated public area or published in a newspaper ofgeneral
circulation on the day the public
body awards or announces its
decision to award the contract,
whichever occurs first.
Section 11-66 describes the
protest procedure and remedies for a sole source procurement,.
A. Any bidder or offeror who
desires to protest the award or
decision to award a contract
shall submit such protest in
writing to the public body, or an
official designated by the public
body, no later than ten days
after the award or the announcement of the decision to award,
whichever occurs first. Any
potential bidder or offeror on a
contract negotiated on a sole
source or emergencybasis who
desires to protest the award or
decision to award such contract
shall submit such protest in the
same manner no later than ten
days after posting or publication
of the notice ofsuch contract as
provided in 11-41. However, if
the protest of any actual or
potential bidder or offeror
depends in whole or in part
upon information contained in
public records pertaining to the
procurement transaction which
are subject to inspection under
11-52, then the time within
which the protest mustbe
submitted shall expire ten days
after those records are available
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section. No protest shall lie for a
claim that the selected bidder or
offeror is not a responsible
bidder or offeror. The written
protest shall include the basis
for the protest and the relief
sought. Thepublic body or
designated official shall issue a
decision in writingwithin ten
days stating the reasons for the
action taken. This decision shall
be final unless the bidder or
offeror appeals within ten days
of the written decision by invokingadministrative procedures
meeting the standards of 11-71,
if available, or in the alternative
by instituting legal action as
provided in 11-70. Nothingin
this subsection shall be construed to permit a bidder to
challenge the validity of the
terms or conditions of the
Invitation to Bid or Request for
Proposal.
B. If prior to an award it is
determined that the decision to
award is arbitrary or capricious,
then the sole relief shall be a
finding to that effect. The public
body shall cancel the proposed
award or revise it to comply with
the law. If, after an award, it is
determined that an award of a
contract was arbitrary or capricious, then the sole relief shall
be as hereinafter provided.
Where the award has been made
but performance has not begun,
the performance of the contract
maybe enjoined. Where the
award has been made and
7

performance has begun, the
public body may declare the
contract void upon a finding that
this action is in the best interest
ofthe public. Where a contract
is declared void, the performing
contractor shall be compensated
for the cost ofperformance up to
the time ofsuch declaration. In
no event shall the performing
contractor be entitled to lost
profits.
Section 11-70, LegalActions,
permits a court challenge of a
sole source award.
C. A bidder, offeror or contractor, or a potential bidder or
offeror on a contract negotiated
on a sole source or emergency
basis in the manner provided in
11-41, whose protest of an
award or decision to award
under 11-66 is denied, may
bring an action in the appropriate circuit court challenging a
proposed award or the award of
a contract, which shall be
reversed only if the petitioner
establishes that the proposed
award or the award is not an
honest exercise of discretion,
but rather is arbitrary or capricious or not in accordance with
the Constitution ofVirginia,
applicable state law or regulation, or the terms and conditions of the Invitation to Bid or
Request for Proposal.
The Division of Purchases and
Supply has developed a set of
instructions and a standard
form for sole source procurement. They are reproduced
8
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below.
SOLE SOURCE PROCUREMENT INSTRUCTIONS
It is the policy of the Commonwealth of Virginia that contracts
be awarded on a competitive
basis and that the use of a sole
source procurement must be
limited to those instances where
only one source is practicably
available.
Pursuant to the Governor’s Chief
of Staffmemorandum of July
14, 1998, every sole source

:

request must contain a memo-

a

randum from the purchasing
agency that addresses in a direct
and concise manner the follow-
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ing four points (by number and
in order):
1. Explain why this is the only
product or service that can meet
the needs of the purchasing
agency.
2. Explain why this vendor is
the only practicably available
source from which to obtain this
product or service.
3. Explain why the price is
considered reasonable.
4. Describe the efforts that were
made to conduct a noncompetitive negotiation to get the best
possible price for the taxpayers.
Agencies must use the attached
Sole Source ProcurementApproval Request form as the cover
routing form for all sole source

S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S

a
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S

procurements. Complete the
“Agency” portion of the form and
forward the sole source procurement request to the appropriate
organization for review and
approval action:
Sole source procurement requests that exceed $10,000 and
are not related to information
technology shall be forwarded
directly to the Division of Purchases and Supply.
Information technology-related
requests for computer equipment, software and related
services, and telecommunications products shall be forwarded to either the Department
ofGeneral Services/Division of
Purchases & Supply (requests
to $100,000) or the Department
ofTechnology Planning (requests
over$l00,000).
The above information must be
submitted with the Sole Source
Procurement Approval Request.
The form used, Sole Source
Procurement Approval Request,
is reproduced on the next page.
ADDITIONAL INFORMATION:
The Virginia Public Procurement
Act: www.dgs.state.va.us,DPS/
Manuals/docs/VPPA.htm
Sole Source Information:
www.dgs .state.va.us,DPS/
Buyers/docs/sslinks.htm

Sole Source Procurement Approval Request
All requests for sole source purchases must meet the criteria established under Section 11-41 of the Code of Virginia. The
agency head must sign this form. The Department of General Services/Division of Purchases and Supply (DGS/DPS) or the
Department
of Technology Planning (DTP) must review and approve all information technology-related requests before
issuance of any contract or purchase order. In addition, the agency must also (I) assign an identifying number to the request,
(2) attach a brief description of the contract, and (3) attach the justification for the sole source request.
Agency Code ____________

Request Number

Date

____________

___________________

Agency Name
Agency Head Signature _______________________________________________________________________
Print Agency Head Name
__________________________________________________
Contact Person __________________________________________
Commodity Code

Telephone Number _________________________

Description __________________________________________________

Information Technology-Related Request
Li DTP Review Not Applicable
All sole source requests for computer equipment, software and related services, and telecommunications products must be
reviewed by either the DGS/DPS (requests between $10,000 to $100,000) or the DTP (requests over $100,000).
DTP Recommended approval
DTP Recommended disapproval
Signature

_____________________________________________________

Division of Purchases

U

Date

______________________

and Supply

Approved
Disapproved

More information needed (specify and return to agency)

Signature

______________________________________________________

Date _____________________

Note: This form must be filed with the contractlpurchase order. Agencies and institutions are delegated authority to make
contract award after appropriate approval. (Purchase using noncompetitive negotiation.)
DGS/DPS 7/99

8-5
9

Montana Changes The Rules It’s All Public
-

A Montana Supreme Court ruling in May 1998 found that the law requiring that the contents of Requests for Proposals not be revealed to
competing ofterors conflicted with the public’s “right to know” provision in the Montana Constitution. In 1999, the Montana Legislature amended
Section 18-4-304, MCA to reflect the changes requrred by the Supreme Court. The outcome of this ruling is twofold. First, the contents of the
submitted proposals are now open to public inspection, including competing offerors and the media, at the time set for the receipt of proposals.
Second, all meetings involving the evaluation of RFP5, are open to the public and subject to the open meeting laws.

In both Canada and the U.S.,
the courts have played a major
role in defining the rights and
responsibilities ofpublic sector
buyers. In Canada, it is the
courts and not the lawmakers or
policy makers who’ve introduced
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major changes.
In the U.S., most states have
procurement statutes which set
the major rules. However, in
Montana, the state supreme
court recently imposed a major
new “responsibility”. All evaluation committee meetings in the
State of Montana are now
considered public meetings’,
with meeting notices and agendas posted 72 hours in advance.
Offerors are even allowed to
make recordings of the evaluation committee meetings. Evaluation committee member names
have to be released if asked.
Even site visits to vendors are
F

‘

I
I

The decision wasunambiguous.
It stated:
This case involves the perception
of State officials that private
negotiations are in the State’s
short-term economic interest.
However, the delegates to the
Constitutional Convention made
a clear and unequivocal decision
that government operates most
effectively, most reliably, and in
most accountable when it is
subject to public scrtiny. It is

15233 Pacific Avenue

White Rock, B.C. Canada V4B 1 P8
To order Immediately

— — — — — — — —

pages 11-15.
Additional Information:
Initiating and Navigating the
Request For Proposal Process
http://www.state.mt.us/doa/ppd
Great Falls Tribune Company v
Rick Day: www.lawlibrary.mt.gov/
98-2 16.htm
Update Questions and Answers on
the Revised RFP Process:
www.state.mt.us/doa/ppdlsa.htm
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please Phone/FAX (604) 530-7881
asner@compuserve.com

1 0 1. —

to public meetings and open
records. The ProcurementBureau’s response to the most common questions can be found on

Name
Title
Company
Address

Mall to: Michael Asner Consulting
-

the steps in the RFP process
particularly those activities related

Pay111entenc1oS~1.
Visa# ___________________________ Exp. Date________________
Please invoice me. My purchase order number is:__________________________

U
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Suite 203

This ruling has re-defined many of

Enter my 1- yearsubscription (4 issues) to The RFP Report
In U.S. $60
In Canada $79.18
-
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Imagine if this Montana ruling
were imposed on your organization. Anyone, including
competiting firms could attend
the supplier presentations, sit
in on briefings, and observe the
deliberations of the evaluation
committee in action.

that fundamental principle ofthis
State’s constitutional law which is
the basis for this Court’s decision.
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considered public meetings ifa
quorum of the evaluation committee is in attendance!
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QUESTIONS AND ANSWERS ON
THE REVISED RFP PROCESS
Prepared by the State Procurement Bureau
Montana Department of Administration
May 23, 1999

ISSUE/QUESTION

ANSWER

Meetings
Supreme Court’s
to all
just the
issue?

The decision involves all RFP’s.

the public
apply to RFP

The implication of the Court’s decision is that evaluation
committees are now considered a “governmental body” and
therefore the open meeting laws must be applied (Section 2-3-201,
MCA et seq.) Notice must be given in advance of the meeting and
the public may attend, but not participate.

know when
“public
at what point in
process do
“public

All evaluation committee meetings are now open to the public.
Meetings involving the committee’s staff do not need to be posted.
The meeting notice and agenda must be posted prior to the first
evaluation committee meeting.

“public notice” ~72 hours.
give?

I__________________________________________________________

the clock start Once it is posted. What is important here is that the information be
72 hour notice accessible to the public for 72 hours, which it is once it is posted
electronically. Whether the time involves working days or calendar
days does not matter.
to
people
to every

No, posting the public meeting notice is sufficient.

meetings need to No. The law (Section 2-17-322, MCA) only requires that public
a newspaper? information be available electronically.
concerning
an RFP a

No. However, an agency is not barred from inviting the public to
comment or allowing public review as an RFP is drafted.

11

9. Are meetings to discuss a
decision to issue an RFP
subject to public meeting
notice requirements?

No. Since some procurement meetings do not involve competing
offerors or an evaluation process, they do not need to be posted.
Examples include: 1) meetings to discuss an RFP; 2) meetings to
discuss extending/renewing a contract; 3) meetings to discuss
canceling an RFP or contract, and; 4) meetings to review a sole
source situation.

10. Are meetings to discuss a
sole source a public meeting?

No. Meetings that do not involve an evaluation process or
competing offerors do not need to be posted as a public meeting.

11. Are meetings to discuss a
best and final offer with a
company a public meeting?

Yes. Since the State is still “evaluating” competing offers, the
meeting is open to the public. However, if a contract has already
been awarded and contract negotiations are underway, it does not
have to be considered a public meeting since the evaluation
process is over.

12. Can offerors make a
recording of the evaluation
committee meetings and oral
presentations?

Yes, anyone can.

13. Should we have a sign-up
sheet at every oral
presentation and meeting of
the evaluation committee?

Yes, it would be advisable in order to help keep track of the
amount of interest in the project.

Can public comment be
accepted at the evaluation
meetings?

No, it is not a public hearing. The public may observe, but not
participate.

14.

~

15. Can vendors offer
No, not unless the vendor is specifically involved in a meeting to
suggestions and/or
clarify parts of the their own proposal. Public meetings are not
information during meetings
public hearings.
of the evaluation committees?
16. Can evaluation committee
members ask questions of the
vendors who might be
present at an evaluation
meeting?

No, not unless representatives from every submitted proposal are
present and available to answer questions, and then only if the
chairman of the evaluation committee feels the questions would
provide critical information to the committee. The exception is
noted in Question 14.

17. Do we need a procedure Yes. We suggest that you consider a drawing of names, and then
concerning which vendor has allow the first vendor to have the first pick of available time slots
to give their oral presentation and so forth.
first?
18. Do we have to release the Yes, if asked.
names of the committee
membe~snow?

12

19. Are we required to
appoint an evaluation
committee for every RFP we
issue?

______

No, there is nothing in law or rule that requires it.

20. Can an interested party
“listen in” to the evaluation
committee meeting via a
conference call?

Yes, unless the interested party is not willing to bear the cost of
the phone call or if the agency is technically unable to honor the
same request from multiple vendors.

21. Does it matter where the
evaluation committee meets?

Yes. All public meetings must be held in facilities that comply with
the requirements of the Americans With Disabilities Act.

22. Do meetings held to
discuss a “Request for
Information” (RFI) need to
be posted as a public
meeting?

No, as long as there is no “evaluation” or “prequalification” steps
taken in reviewing the RFI. If there is, then it should be considered
an evaluation process, subject to the open meeting law.

23. Do we have to keep
minutes ofpublic meetings?

Yes, per Section 2-3-212, MCA, minutes must be kept and
available to the public. The statute lays out what must be in the
minutes.

24. Are on-site visits to a
vendor’s business location
considered a “public
meeting?”

Yes. If a quorum of the evaluation committee will be participating
in an on-site visit to a business location, the meeting must be
treated as a “public meeting” and it must be open to the public and
notice of the on-site visit provided.

25. Must a 72-hour notice be
given to cancel a public
meeting?

No. All meeting times and places are subject to change. Interested
parties should call the contact person to verify the time and
location of the meeting.

26. Can a public meeting be
“continued” the next day
without additional public
notice?

Yes, if the committee was not able to complete its agenda for the
originally posted date.

-

RE: Open Records
27. When are proposals open
for public inspection?

Only after the formal time/date set for opening of proposals, and
then only after the proposals have been reviewed by a procurement
official to locate and remove any trade secrets.

28. How many of the
procurement documents are
available for public
inspection?

The entire final procurement file is available to public inspection
once the deadline for opening of proposals has passed and
legitimate trade secrets have been removed.

29. Are draft documents open No, only “official documents.” Drafts do not need to be open
to the public?
unless the documents will be retained as part of the procurement
file. However, if litigation is irn’olved, all documents are
“discoverable.”
30. Should we have all of our
draft documents stamped as
“Draft?”

Yes, it would help eliminate some confusion on the public’s part in
understanding what documents they will have access to.

31. Are individual scoring
sheets open to the public?

Only if the scoring sheets will be retained as part of the final
procurement file.

32. Are draft scoring sheets
open to the public?

No, unless the draft scoring sheets are intended to be kept in the
I

procurement file.

33. Where is the final
procurement file kept?

As usual, all final procurement files coming out of the State
Procurement Bureau are located there. If for some reason an
agency handles their own proposal process, (as spelled out in a
delegation agreement with SPB), then the final file is located at the
agency purchasing office

34. When are “best and final
offer” documents available
for public inspection?

Only after the time/date set for opening ofthe offers.

35. If a price sheet is
requested to be submitted
separately from the rest of the
proposal, can the public
inspect that information
anyway?

No, only when it is “opened” will it become public information,
and then only once the procurement official has had time to review
and copy the information for distribution to the committee
members.

36. Should we request extra
Yes, one extra set should be requested now for public inspection
copies of proposals for public and copying.
inspection?
37. Should we have a
copying policy in place in the
event interested vendors

would like copies?

38. Should interested parties
be required to make
appointments to see the

Yes. By rule, (ARM 2.5.602 (12)) interested parties are
responsible for making their own arrangements for making copies
of proposal materials. At the State Procurement Bureau, we
require interested parties to bring in their own copying machine
and personnel to make copies and review documents. We provide
a special room for document review and copying.
Yes. This way, we can assure the party that no one else will be
trying to review/copy the documents at the same time.

documents?

39. Do we need to inform the Yes, if asked.
public about who was mailed
a copy of the RFP?
40. Can we tell the public
who responded to the RFP?.

Yes, but only after the time/date set for receipt of proposals.

41. Can we suggest that
No, but we can convey the wishes of a vendor that everyone
vendors follow a “gentlemen’s should agree to not attend their competitors oral presentations or
clarification sessions.
agreement” to not sit in on
their competitors oral
presentations?
42. Are evaluation matrices
considered “public
documents?” If so, when can
they be released?
14

Yes. Evaluation matrices are public documents once they are final.
As usual, proposal responses are not released to a committee to
begin their review until theirmatrix has been reviewed and
approved by the procurement official in charge of the RFP.
Typically, this final approval coincides with the deadline set for
proposal submission.

43. What should evaluation
committee members do with
copies of bona fide trade
secret information that they
reviewed in the course of
their evaluation of a
proposal?

A master set of the information should be placed in a sealed
envelope and retained in the official agency file. All other copies
should be shredded and discarded.

RE: RFP Process
44. Will there be a revised
REP standard statement?

Yes, it is available now at our Internet site at
www.state.mt.us/doa/ppd or by calling us for a hard copy or zip
message. This new statement should be inserted in all new REP’s
being released.
-

45. Should we retain the “one JYes, it is more important than ever that one person address all of
point of contact” policy?
the questions and information releases.

J

46. If the point of contact
provides oral information to a
vendor requesting
information, can that
information be considered
“official?”

No, nothing has changed in this regard. Most RFP’s will contain a
clause which states that only written responses to questions are
binding. If there is an exception to that, it will be stated in the
REP.

47. How many “best and

Only one.

Imal” offers should we

permit?
48, Will the entire Montana
Procurement Act be amended
to reflect the Court’s
decision?

No, only small parts of the law that were found to be
unconstitutional will be deleted ormodified in some way. Our
Administrative Rules will also be revised to include a section on
“trade secrets” as well as sections which were impacted by the
Court’s decision.

49. Can procurement officials
provide information on the
phone to vendors about a
competitors proposal, such as
the prices and the business
practices of another vendor?

Depends. First, it could only be disclosed after the time set for
opening of proposals and trade secret matter has been removed.
Second, all information requests should always be channeled
through the established point of contact. Third, the vendor now
has the right to see that information.., but that does not mean that
the agency must spend inordinate amounts of time on the phone
answering these requests when the documents are available for
public inspection by coming into the office. Fourth, the
procurement official must be mindful ofthe need to be fair and
equitable to all vendors and not neglect to promptly return calls
from all inquiring vendors. The issue needs to addressed on a caseby-case basis by the agency.

In My Opinion

.

PUBLIC PURCHASERS
SHOULD GO THE FULL MONTY
Public purchasing is being re-engineered. And, even though
purchasing professionals understand the direction of the
change, many feel like thej simply can’t win. Trying to get the
job done, they must abide by policies that demand visibly fair,
ethicaland prudentprocurement practice, laws that require fair
and open competition, Freedom of Information statutes and a
court system that firmly supports these. They must provide
information to the supplier community, which in its narrowest
sense relates to upcoming procurement opportunities, selection criteria, contract awards, policies and procedures.
I believe that suppliers are entitled to know more about ongoing procurement activities — changes in thinking, major developments, new initiatives, new staff, etc. They are entitled to know
how public purchasing operates and its intended direction, to
evaluate the effect on their company and the economy as a whole.
Over the last 20 years, the canadian courts have imposed
severe conditions on the purchasing function, establishing and
clarifying the duties of the purchasing organization. The originator of the RFP must disclose all the evaluation criteria, treat
all bidders fairly and equally, disclose all requirements, avoid
misrepresentation and not rely upon undisclosed terms and
conditions in determining the winner.
In 1992, one RFP informed suppliers that “... the evaluation
team will utilize specific evaluation criteria to rate various
requirements for evaluation purposes. Such a rating will be confidential and no totals or scores will be released to any vendor.
The proposal will be evaluated on the vendor’s background,
knowledge, experience and fees and expenses, the project team’s
knowledge, skill and experience, the ability of the vendor to meet
the schedule, the methodology and past relevant experience.”
The RFP’s message trust us, we won’t tell you how we
decide, but it will be fair — did not reassure vendors.
In one of my workshops, Bullet-Proofing Your RFP, I suggested a “best practice” — publish a description of the evaluation
process, the major evaluation criteria and the scoring weights.
One of the participants, a senior purchasing official from a large
crown corporation, indicated that if he did that then he could
not do what he wanted; he’d have to follow the rules!
Today, many public organizations scramble to make information readily available, especially on their web sites. Many
procurement opportunities are announced using an electronic
tendering service. Purchasing organizations are frequently try64
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ing to engage suppliers as partners, which requires more open
communication — the safeguard being an open and competitive
marketplace.
Some organizations, such as the governmentofNova Scotia,
do an excellent job of presenting official information such as
policies, laws and procurement regulations. Others, like the
state ofArizona, keep suppliers informed of changes in thinking
and important events by a web-based newsletter.
Both Nova Scotia and Arizona have implemented the old
adage, “If you can’t hide it, feature it.” They package their information in a friendly, easy-to-find format. They are interested in
communicating with suppliers and benefit from the good will
this generates within the supplier community. The provision of
abundant information is a good first step in building strong ties
and respect. While these two sites are not complex, or expensive, they do set the standard.
In my opinion, it is time to completely abandon old views
related to secrecy, power and arbitrariness. Go the full Monty:
expose it all! AV~
MichaelAsnei based in Vancouver, is internationally recognizedas aprocurement espert. He is author of The RFP Report, published in Canada and the US,
and is a regular columnist in Reseller magazine, a Sacramcnto.basedpublicotion. He has authored several books on procurement including The Request for
Proposal Handbook and Selling To GovernmenL

See for yourself

-

• Nova Scotia Public Tenders Notice Service at
http’J/www.gov.ns.calfina’ptns/ This site contains all of the major procurement policies and
agreements; guides to aid the public in understanding and
completing tender documents, as well as a description of
the process to promote public-private alliances.
• Arizona at http//sporas.ad.state.az.us
This site is easy to navigate and contains an informative
monthly newsletter, the Arizona Procurement Information
Exchange (AZPIX). It is also one of those rare sites that is fun
to read. For example, here is my favourite comment from their
May newslefter~“Nothing like the end of the fiscal year to
bring stress levels and tempers to a boiling point...”
TI-lB
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INSIDE
Contract Terms and Conditions

A REQUEST FOR PROPOSALS

The process by which contract “terms and
conditions” are negotiated and finalized is
both interesting and complex. In this article
Michael Moss discusses these from a lawyer’s
perspective.
Government of Australia Competitive
Tendering & Contracting Branch
They have a great web site. One of its best
features is the provision of toolkits - collections
of information, examples, best practices, and
sources ot information specific topics.
New York State Procurement Services
This is another great site - lots of information
about approaches to contracting and access
to the text of dozens of actual contracts.
Washington State Dept. Of information
Services
This organization has developed 3 different
standard contracts for information technology
covering (I) Hardware, (2) Soft-ware, and (3)
Services.
Victoria Government Purchasing Board
The policies and best practices guidelines (for
information technology contracts) developed
by this Australian agency cover every step of
the procurement process.

The RFP Report is in its seventh year ofproduction. We are proud ofthe
fact that numerous trainers in the RFP process cite this Report as a
valuable resource for both beginning and experienced procurement specialists who want to keep abreast of important issues and best practices
from all over the world. We are, however, looking for new and interesting
ways of expanding our distribution and there’s away that you can help. We
would like to ask your assistance in helping us to promote best practices
across the continent.

We notice that many ofyou are members of purchasing or information
technology associations throughout North America. In fact, several ofyou
have contacted us about getting our newsletter distributed by your local or
national chapters. Currently, however, this Report is only available from
us or from Fedmarket.com. Sadly, we note that although extracts from this
report are used on many electronic tendering sites as value-added’
material for buyers, The RFP Report does not yet have an association as a
partner.

We are inviting the NAPM, the NIGP, PMAC and others, through you, our
readers, to contact us. Ifyou are involved in member services for a
chapter or for the national office of an association, we invite you to
submit a proposal, or drop an email to your president to give us a call.
We can be reached at (604) 530-7881 or asner(~compuserve.com. For more
information about our other services, check out www.fedmarket.com (Buyer
Tools section) or our website at www.proposalsthatwin.com.

California Dept. Of General Services
In 1999, the Procurement Division issued new
draft model information technology Contracts
for review and discussion. They anticipate
adopting these new models by April ofthis
year.

Promoting best practices helps us all. Help us spread the word. Contact
your association today.

:

The RFP Report is published by
Michael Asner Consulting, Suite 203,
15233 Pacific Avenue ,White Rock, B.C.
Canada V4B (P8.
Phone / Fax (604J 530-7881
ISSN 11 92-392X
Printed in Canada.
Copyright © 2000 Michael Asner
Consulting. All rights including translation into
other languages, reserved by the publishers. No
part of this publication may be reproduced in any
form, by microfilm, xerography, or otherwise, or
incorporated in any information retrieval systems
without the written permission of the copyright
owner.

RFP5 and the law of contracts
The process of issuing an RFP and receiving
proposals does, by design or inadvertently,
establish contractual rights and obligations, Each
RFP and the associated process should be
reviewed by your lawyer or legal department
prior to issuing the RFP. The examples and
sample RFPs used throughout this text have been
used in many different jurisdictions in the past.
The author makes no claim about the
appropriateness, correctness, or legal
consequences of these examples or sample RFP5.
Competent legal advice should be obtained to
review your Request For Proposal and the
associated process.

Our Reference Books:
• How to Evaluate Information
Technology Proposals
• The Request For Proposal Handbook
• Handling Supplier Complaints and
Protests
• Selecting a Computerized Maintenance
Management System
Our Internet address is:
asner@compuserve.com
Our Website is:
www.proposalsthatwin.com
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Contract Terms and Conditions
by Michael Moss
One ofthe most interesting and
most complex of the potential
protest issues relates to the
process by which contract “terms
and conditions” are negotiated
and finalized. As discussed
earlier, the procurement statutes
and regulations of many states do
not clearly establish how this
strategically vital issue is to be
addressed, and there are some
fundamental differences among
the approaches taken by the
various states.
In the absence of clear legal
direction, an agencymay be
justified in choosing what it
deems the most appropriate of
the various possible
approaches, so long as its approach is clearly articulated in
the RFP and all potential vendors
are treated fairly and equally.
The issue ofwhen (and to what
extent) an agency should introduce the specific terms and
conditions of the contract into the
process and begin
negotiating them is strategically
important and can have a significant impact upon the agency’s
flexibility and leverage in a procurement. Further, a mistake is
dealing with this issue can enable
disappointed
bidders to protest an award on
the grounds that they were
treated unfairly or unequally with
respect to contract negotiations.
There are basically three different
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ways of handling this issue,
each with its own advantages
and trade-offs.

Mandatory Terms in RFP
Of the three, the Massachusetts approach is perhaps the
simplest: the RFP includes the
final terms and conditions at
the outset, and no substantive
changes (as distinguished from
mere clarifications) are ever
permitted.
One advantage ofsuch an
approach is that it gives the
agencysignificant leverage to
impose favorable terms. The
agency is in a much better
position to demand its own
contract terms at the beginning
of the process,
when interested vendors must
chose to forego negotiations on
those terms or walk away from
the solicitation. Further, if the
department literally stands
firm on its terms, it is protected from disappointed
bidders’ successfully protesting
that they were treated unequally.
Despite the increased leverage
it affords the agency, the upfront
imposition of fixed, mandatory
terms has its disadvantages as
well. In the context of largescale systems-integration or
outsourcing deals or other
“problem-solving” style procurements, the variables are often

too numerous and the boilerplate issues still too contentious, for agencies to be able
to adopt such a “take-it-or-leaveit” approach to the presentation
ofcontract documents. An
agency that includes within its
RFP a contract that is complete
except for price (or, indeed, even
if it also leaves scope and
service-level standards open for
bidding), and that allows for no
negotiation or modification of
the specified provisions, runs a
substantial risk of discouraging
qualified bidders, even in the
case of the largest and potentially most lucrative contracts.
In such cases, the agency is not
free to simply accept a proposal
that does not comply with the
mandatory terms, or to more
subtly “clarify” the terms
to meet a proposer’s demand.
Such actions are almost certain
to lead to protests (with a good
probability of success) that the
remaining bidders were not
given equal treatment. Indeed,
the author is familiar with one
case in which that is exactly
what happened. Theselected
vendor attempted to add a
limitation-of-liability clause to
the state’s form contract, the
state rejected the proposal as a
change (rather than a clarification), and the vendor refused to
make the deal and accept unlimited liability. The state then
turned to the next-most-qualified vendor and made a contract
virtually identical to the one it
had offered to the first vendor,
except that it included a clever
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variation on the limit-of-liability
concept. Needless to say, the
first vendor filed a protest.
At the other extreme, an agency
working under a take-it-or-leaveitframework and concerned
about turning away the most
qualified vendors through
onerous terms, may find itself
erring in the opposite direction.
Not knowing which terms will be
sensitive to which vendors, the
agency may “go soft” on many
issues and end up with a contract that is far less favorable
than one that would have been
reached through conventional
negotiations.

Finalizing Terms Prior to
Final Proposals
A second approach to handling

the contract issues is to introduce proposed terms and conditions with the RFP but to indicate a willingness to consider
some modifications prior to final
proposals. As described above,
South Carolina’s Q&A process
and California’s “negotiation
period” approach present two
somewhat different examples of
how this approach may be
carried out.
Like the Massachusetts approach, this technique permits
the agency to retain a significant
amount ofleverage (though
perhaps not quite as much)
because the agency is able to
finalize the contract while numerous qualified vendors are
still competing for the award. In
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addition, by considering each of
the vendors’ requests for contract modifications, the
agency may be able to identify
the “deal breaking” issues early
on, amend the RFP accordingly,
and potentially avoid the risk of
turning away the best-qualified
bidders due to onerous or
unacceptable terms. At the same
time, cutting off contract negotiations and finalizing the terms
and conditions prior to final
proposals limits the chance of
protest on this, issue (assuming
the agency actually stands firm
on the finalized contract).
However, it may not be a simple
task for the agency to accurately
distinguish between those terms
that are true “deal-breakers” and
those that vendors would simply
prefer to avoid. Specifically,
there is little to deter each
vendor from raising numerous
objections and claiming that
each one is a true “deal-breaker.”
The agency must then make its
best guess as to which objections it should concede and
which ones may be safely
resisted.
Thus, at the end of the negotiation process, the agency is in a
predicament very similar to that
of an agencyworking under a
take-it-or-leave-it approach.
Specifically, if it misjudges the
vendors’ sincerity about true
deal-breaking terms, the agency
faces the serious possibility of
deterring all or most of the
qualified vendors. At that point,
however, the agency cannot
3

soften its stance with respect to
aselected vendor without being
subject to a certain (and likely
successful) protest. On the other
hand, the agency maybe intimidated into going too soft on
issues upon which it could have
safely stood firm.
An additional drawback to this
method offinalizing contract
terms is the significant amount
oftime and resources that must
be expended before a final
acceptable contract is reached.
Through a Q&A or renegotiation
process, the procuring agency is
essentially conducting concurrent negotiations with each
proposingvendor, an unwieldy
process at best especially if
several proposers are involved.
-

This approach may also be
particularly unsuitable for
complex technology deals involvingproblem-based RFPs for
example, a large-scale develop-

ment, systems integration, or
outsourcingproject. Ifthe agency
is looking to the vendors to
propose creative solutions to a
problem, it may be very difficult
(if not impossible) to produce a
pre-proposal contract that will
suit every type of solution proposed. It may be for this exact
reason that the California
Franchise Tax Board, in the
context ofits “problem-solving”
procurement described above,
chose to hold off on actual
contract negotiations until the
preferred vendor had been
selected.
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Negotiation of Contract with
Selected Vendor
A third approach to reaching a
final contract is to postpone the
introduction and negotiation of
contract terms until the best
qualified proposer has been
selected. As discussed earlier,
the state of Connecticut and the
California Tax Board have
chosen to use such an approach.
This approach maybe preferred
because it avoids the long and
cumbersome process ofprenegotiating contractual terms
and conditions with all
interested proposers. In addition, at the time the contract is
negotiated, the agency has avery
clear idea of what it will be
acquiring and thus the
terms and conditions can be
better tailored to the project.
Perhaps most importantly, this
approach gives the agency the
greatest flexibility to construct a
contract that best fits the needs
ofboth the agency and the
vendor.
As with the other approaches,
however, there are several
potential drawbacks. First, the
agency sacrifices valuable leverage by waiting until the best
qualified vendor is selected,
because that vendor is then in a
much better position to reject
unfavorable terms. While saving
negotiating time at the front end,
the agency may find that later
negotiations withone vendor
become an even more drawn-out
and painful process than the
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process of concurrently negotiatingpre-proposal modifications
with all vendors. In addition,
the agency faces the risk that
negotiations will ultimately be
unsuccessful and it must turn
to the next best bidder. Even
then, there is no assurance that
an agreement will be reached
with that bidder (or any
other bidder).
Nor is this approach free from
protest-potential, especially in
the California Tax Board example. Under that scenario, because the initial contract language has been presented to all
potential vendors, the final
contract is likely to come under
extremely close scrutiny from
the other, disappointed vendors.
Specifically, those vendors may
argue that if they had known
that a particular concession was
going to be made available, they
would have been able to make
their proposal more attractive in
other respects.
The Connecticut model, in which
the contract is not introduced
until the selection is made, is
somewhat safer from these types
of protests. Without reference to
an initial contract, the unsuccessful proposer is left to
argue that it could not have
expected the final contract to be
so unusually favorable to the
vendor. Thus, the argument
goes, if the protesting offeror
would have known that a particularly generous concession
would have been given, that
would have affected how it

priced its proposal. However,
without reference to the agency’s
starting point (e.g., proposed
terms and conditions in the
RFP), such an argument is likely
to appear tenuous, at best.
Perhaps a more likely protest
issue arises under the Connecticut model when negotiations are
unsuccessful with the best
qualified vendor and the agency
goes on to successfully negotiate
a contract with the next best
proposer. If, in reaching a
contract, the agency gives in on
an issue on which it refused to
budge in the first round of
negotiations, the original vendor
is almost certain to claim that it
was treated unfairly.
As under the other two approaches, the problem stems
from the difficulty inherent in
distinguishing accurately between those terms that are true
deal-breakers and those that are
merely distasteful to the vendor.
Unlike a company operating in
the private sector, an agency that
miscalculates and later finds
that it has been overly “tough,”
may not change its stance on a
term withjust one vendor
without a substantial risk of
protest.
However, under the Connecticut
model, a persuasive defense to
such a protest may be that no
single provision (or group of
provisions) in the agreement can
be fairly analyzed outside the
context of the agreement as a
whole. Rather, negotiations tend
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to involve complexgive-and-take
on many issues, and it may be
possible to justify a concession
on one point by demonstrating a
benefit obtained on a different
point. Thus, no negotiated
contract will ever be uniformly
“fair” as to each category of
provisions.
Final Thoughts on Procurement Protests
Nearly every procurement is
fraught with the possibility that
protests will be raised on any
number of issues. As information-technology deals get
bigger, and the stakes get higher,
the incidence ofprotested procurements can be expected to
grow as well. Thus, while the
legal basis for such protests is
likely to remain intact (e.g., fair
and equal treatment, no auctions, etc.), more states maybe
tempted to move to Massachusetts’ model of eliminating the
administrative protest procedure as a way ofdiscouraging
protests and reducing the
associated costs. Yet, even in the
absence ofadministrative review, awards of large systemsintegraticn andoutsourcing
procurements are still likely to
come under attack in the
courts, not onlyfrom disappointed vendors, but from any
party with a vested interest in
the underlying transaction, such
as state employees, their unions,
rival agencies or political factions, etc.
Given this environment, the best
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a procuring agency can hope to
do is to carry out the most
publiclydefensible procurement
that is possible so that, if
attacked, the agency’s decision
will survive the protests. Thus,
the agencymust painstakingly
plan the process to avoid any
violations ofapplicable laws,
with special emphasis upon the
introduction and finalization of
the contract in light of the
various trade-offs discussed
above. Further, the agency
should develop an RFP that
spells out the entire process in
great detail. Finally, of course,
the agency should strictly follow
the procedures that it has
specified.
More Information
Michael Moss is an attorney
with Gordon & Glickson
(www.ggtech.com), a
Chicago-based law firm providing legal services to the information technology market. Mr.
Moss provides legal and strategic consulting to clients in major
outsourcing, development, and
systems integration transactions.
This article is extracted from
Supplier Complaints and
Protests, Second Edition, published by Michael Asner Consulting. Available in the U.S. (at
www.fedmarket.com). Available
in Canada from Michael Asner
Consulting.

Government of Australia
Competitive Tendering & Contracting Branch
(http :/fwww. ctc. gov.au/ctc/index_ma in.htm)
They have a great web site.
They’ve organized a large amount
of material in a way that is easy
to follow, easy to navigate and
makes sense. The content
is excellent. One of the best
features of this site is the provision of toolkits Each toolkit is a
collection of information, examples, best practices, and sources
of more information on a specific
topic.
Here is a list of the toolkits.
Contract Management
Risk Management
Goods and Services Tax
Industry Development
Disposals
Travel Management
Limitation of Liability and Risk
Management
Questions andAnswers
Grey-Letter Law
Role of Chief Executive Instructions in Procurement
Tender Evaluation and Source
Selection
Similar toolkits in other organizations would certainlyencourage better, more effective procurement practices. The Risk
Management Toolkit could be
a valuable addition to most
procurement web sites.
Contract Management Toolkit
The contract management
toolkit is only 7 pages long but
6
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covers the topic well. Here is the
index:
Index
Introduction
Purpose ofthe Toolkit
Contract Management Training
and Seminars
Problem Solving and Dispute
Resolution
Contract Management Consultancy Services
Publications, BestPractice
Guidance and Case Studies
Contract Management Tools
ProfessionalAssociations
Mailbox
Purpose ofthe Toolkit
The aim ofeffective contract
management is to ensure that
both parties meet their obligations and that the Commonwealth obtains value for money
through satisfactory performance ofthe contract. Contract
objectives should be clearly
defined and systems put in place
to achieve them.
Contract management is crucial
to the success of outsourced
arrangements. It involves monitoring the performance of the
contract and ensuring that the
commitments and obligations
are met by both parties; managing identified risks faced by
particular contracts; and monitoring events to ensure new
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problems do not occur, or if they
do, dealing with them in a proactive manner to limit their
effect.
This Toolkit aims to assist
agency staff in the ongoing
management oftheir contracts,
to achieve improved value for
money, minimise risk, and
contribute to client and
customer satisfaction with both
the process and the outcome.
The purpose of the Contract
Management Toolkit is to:
*

identify important elements in

contract management;
* direct you to additional resources, such as
* subject-specific training,
* best practice guidance and
other publications,
* relevant web-sites,
*
*

specialist consultants; and
put at your fingertips a sample

of the many tools that are
currently available.
It is not intended, nor possible,
to catalogue exhaustive lists of
publications, training courses or
web sites. The Toolkit will be
refined, updated and improved
to increase its potential value to
you. If you think there is a
ontract management related
website or publication that the
kit should link to, please contact
us via our Mailbox with the
details.

Here is a summary of an important and illustrative section of
this site:
Contract Management and
Trpining Seminars
This section provides information and links on public sector
procurement competency standards, and identifies organizations which can provide training
on a variety of material issues.
(Through a competitive process,
they have contracted with 32
different companies to provide
consulting services. Each company has been awarded a
“Standing Offer” which can be
used by any department or,
agencywithout additional tendering process. These firms
provide avariety ofconsulting
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services in four major categories
related to competitive tendering
and contracting: management
consultancy, projectmanagement, change management,
legal advise, and training.)
Risk Management Toolkit
This toolkit does not deal
directly with contracts. It is
included here because few
organizations broadcast this
type ofinformation for their
procurement staff. Risk management is a critical success factor,
yet most organizations don’t do
much about it. They think about
risks but don’t do a formal
analysis. Often, little is known
about methods or approaches,
or tools or techniques that
already exist.

This 11-pageRisk Management
~
S
•

:
:
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Took Kit provides a tutorial on
the principles and practices for
managing risk in competitive
tendering and contracting.
It’s value is in the inclusion of
checklists, worksheets, case
studies that will be of great help
to people not familiar with this
approach.
It includes the following information:
What is Risk Management?
Opportunities in Risk Management
Case Studies
Tools and Techniques
Training, Reference and Professional Associations
Checklists and Worksheets

New York State Office of General Services Procurement Services
Technology Contract Guidelines
This is another great site lots
of information about approaches
to contracting and access to the
text of dozens ofactual contracts. Their 9-page Technology
-

Contract Guidelines provides
lots of useful information and
access to more specific guidelines for different types of technology.
TO ALL ELIGIBLE CONTRACT
USERS:

e

•
S
S

contracts available and a “blue-

:
:
S
S

~

political subdivisions, and
others authorized by lawto use

print” for effectively utilizing the
many types oftechnology contracts issued by this office.
These guidelines, which include
a current listing ofavailable
technology contracts, adescrip-

:
S
S

•
These guidelines are being
issued to give State agencies,

OGS contracts, a better
understanding ofthe types of

:
:
:

tion ofthe types of overlap that
exists among these contracts,
and guidance on how to use the
contracts, should be useful to
both program and procurement
staff. Whether you are purchasingmicrocomputers,
new system, software, consulting services, training, mainte-
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nance or any combination of
product and services, these
guidelines will provide useful
information.
In our effort to provide a greater
quality and quantity of contracts
which will aid contract users in
performing their missions, we
have, and will continue to provide contracts with occasional
overlap ofboth product and
services. While this overlap
allows contract users to engage
single sources for much of the
technology and technology
services they require, it also
places responsibility on users to
7

build aProcurement Record
detailing their choice based on
best value (quality, cost and
efficiency) for the agency for
current and/or future requirements.
The guidelines generally address
various contract types and
purchasescenarios and will
change as necessitated by the
issuance of new contracts
andchanges in control agency
requirements. These guidelines
address the spirit of the “Procurement Guidelines” issued by
the Procurement Council.
The Procurement Council Guidelines and the contracts referred
to in this document can be
found on the OGS web site:
www.ogs.state.ny.us.

TABLE OF CONTENTS
I Definitions
II Types of Overlap in Contracts
III Guiding Principles
IV How to Process a Known
Requirement for a Technology
Product (Hardware or Software),
Service, or System (Multiple
Product/Service)
V Attachments
1 Guidelines for the Purchase
ofNetworking Hardware and
-

Software
2 Guidelines for the Purchase
-

ofTelecommunications Systems
and/or Equipment
8
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3- Guidelines for the Purchase
ofCable
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2 .Ifyou are purchasing Consult4- Guidelines for the Purchase
of Consulting, Training, and
Systems
5 Listing of All Current Technology Contracts
-

The attachments, the Guidelines
for acquiring sepcific technologies, provide guidance at the
“how to do it” level. These
guidelines are a good attempt at
organization and presenting a lot
of experience and solid advice.
Let me illustrate this by providing a copy of one of these
guidelines.
ATITACHMENT 1
GUIDELINES FOR THE PURCHASE OF NETWORKING
HARDWARE AND SOFTWARE
For the purposes ofthese guidelines, networks are being divided
into three sizes, small, medium,
and large. A site is defined as a
single LAN whether located on
one or more floors. A small
network is defined as up to 15
sites or 100 LAN connected
devices. A medium network is
defined as 16 to 100 sites or
100 to 500 LAN connected
devices distributed in multiple
buildings and/or multiple locations such as a campus environment. A large network is defined
as 100 plus sites or 500 plus
LAN connected devices.
1 Ifyou are purchasing Networking Hardware and Software and

related services go to STEP 1.

•

ing Services for Networking
Hardware and Software exclusive of product go to STEP 2.
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3 .Ifyou are purchasing Cabling!
fiber Installations for your
network go to STEP 3.
NOTE: There is a lease-purchase
option for routers and some
data communications equipment
uch as DSU&rsquo;s/
CSU&rsquo;s in the Internet
Access Services contract. However, according to State Finance
Law (Section 166), State Agencies are not allowed to utilize the
Lease/Purchase option,
unless the cost exceeds twohundred fifty thousand dollars
($250,000.00), in which case,
the lease/purchase must follow
the procurement guidelines of
each individual State agency and
must be pre-approved by the
Office of the State Comptroller.
STEP 1 Requirement is for
networking hardware, software
and related services.
-

When purchasing networking
hardware and software keep the
following things in mind:
Purchase products that will
meet your current and future
data volume needs;
Purchase equipment capable of
handling all current and future
protocol needs;

Determine whether your network
will require anyspecial bridging,
routing, and/or communication
needs
Authorized Users may want to
procure the services of a telecommunications consultant
using the onsulting, Systems
Integration & Training contracts
to determine the answers to
these questions. State agencies
specifically may also contact the
OGS Division ofTelecommunications for onsultation services.
1 a. Requirement is for equipment including services, if
required, to be added to an
existing system (same for all
sizes of networks).
If Yes:
Refer to the contract that provides the correct manufacturer
and brand. This may be the
brand specific Networking
contracts. However, in some
cases, for example, Nortel
Networks routers, an Authorized User may want to purchase
from an Office Automation
contract such as Unisys if the
routers are a part of a larger
purchase beingmade from the
vendor or if one of these company is the Authorized User’s
major systems vendor.
IfNo:
Refer to another situation that
applies to your application.
lb. Requirement is for equip-

S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S

ment including services if required, for a new system or the
eplacement of an existing system
(same for all network sizes).
If Yes:
Solicit best-and-final offers from
all contractors who can meet
your requirements to determine
the best value solution.
If No:
Refer to another situation that
applies to your application.
STEP 2- Requirement is for
professional services for networking.
Use the following guidelines
when your agency is in need of
professional services to assist
your agency in the design, installation/troubleshooting, core
design and configuration management ofyour network. Prior
to selecting a consultant to
provide professional services,
make sure they are experienced
and qualified on the manufacturer’s brand you are installing.
2a. Installation ofPC operating
system software and/or application software.
If Yes:
Do not use professional services
on the Networking contracts for
the installation of PC operational software or application
software. Refer to Attachment 4
Guidelines for the Purchase of
-
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Consulting, Systems Integration
& Training Services.
If No:
Refer to another situation that
applies to your application.
2b. Requirement is for networking professional services for a
small size network
IfYes:
For a small size network, refer
to Attachment 4- Guidelines for
the Purchase of Consulting,
Systems Integration & Training
Services. Include in your project
definition a requirement for a
consultant that has experience
installing/maintaining networks
of the same size and brand as
your network. If you exhaust the
consultant services list without
findinga qualified consultant,
referto the professional services
offered by the manufacturer
on the Networking contracts.
The cost for professional services should not exceed 10% of
the cost of the network.
If No:
Refer to another situation that
applies toyour application.
2c. Requirement is for networking professional services for a
medium size network
IfYes:
For a medium size network,
refer to Attachment 4- Guide9

lines for the Purchase of Consulting, Systems Integration &
Training Services. Include in
your project definition a requirement for a consultant that has
manufacturer certified engineers
and experience installing!
maintainingnetworks ofthe
same size and brand as your
network. Ifyou exhaust the
consultant services list without
finding a qualified consultant,
refer to the professional services
offered by the manufacturer
on the Networking contracts.
The cost for professional services should not exceed 20% of
the network cost.
If No:
Refer to another situation that
applies to your application.
2d. Requirement is for networking professional services for a
large size network.
IfYes:
For a large size network, purchase the professional services
offered by the manufacturer on
the Networking contracts. Due
to the complexity caused
by multiple protocols and
configurations, it is less likely
that the Consulting and Training
contracts would be able to
provide the necessary expertise.
The cost for professional services should not exceed 30%-35%
of the network cost.
IfNo:

10
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Refer to another situation that
applies to your application.
STEP 3- Requirement is for
cabling for the network.
3a Cablingrequirement is for
less than 10 network devices.
IfYes:
Ifthere are special circumstances that would justify best
value for the installation of
network cabling on your network, refer to the Networking
contracts. In general the Networking contracts should only
be used in an emergency when
time is of the essence and the
Cable contractors are not
available for immediate installation. This would be applied in
cases such as unforeseen cable
installation required on a major
project where lost time would
equate to increased project cost.
For normal installations refer to
Attachment 3 Guidelines for
the Purchase of Cable.
-

If No:
Refer to another situation that
applies to your application.
3b Cabling requirement is for
more than 10 network devices or
for fiber installation.
IfYes:
For all cabling installations that
exceed 10 network devices or for
fiber, refer to Attachment 3
-
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Guidelines for the Purchase of
Cable.
IfNo:
Refer to another situation that
applies toyour application.
In addition to Guidelines, there
is a list of State Contract Award
Notices organized into 10 different categories such as Microcomputer, Hardware, and
Computer Consulting. Using
this index, you can review the
Contract Award Notification for
each contract. This Notification
provides basic information such
as Award Number, Contract
Period, Description, It also
provides access to Pricing and
Contractor Information, and
Contract Specifics.
For example, the Contract
Specifics for Award no.
S960275 is 64 pages long
and contains the entire RFP and
its Appendices.
Additional Information:
Procurement Services, New York
State Office of General Services,
www. ogs stae ny.us/purchase/
default.asp
.

.

Judy Gibbons:
judy.gibbons@ogs.state.ny.us

www.fedmarket.com
Click on “Buyer Tools”
See our products.

Washington State Dept. Of Information Services
Information Technology Standard Contracts
(www.wa. gov/DIS/OITO/it_manual/)
This organization has developed
3 different standard contracts
covering(I) Hardware, (2) Software, and (3) Services and a 6page documents describing
thier use and giving direction on
how to complete them.
The first document, labelled
Appendix B: Terms and Conditions, provides directions on
completing the standard contracts. In 6 pages it deals with
the following topics:
Purpose
Contract Clauses
Types of Contracts
Use
How to Complete a Contract
Using a Standard Contract
Working withVendor Contracts
Tips for Using the Standard
Contracts
Standard Purchase Order
Each contract is quite extensive
and runs between 35 and 50
pages. Each contains instructions to the procurement officer
as well as explanatory information. In fact, the table of contents
of each can be used as a
checklist for your contract. Here,
for examples, is the table of
contents for Computer and/or
Telecommunications Equipment
and Associated Services.
EQUIPMENT PURCHASE
CONTRACT
Table of Contents
1. Definition ofTerms
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CONTRACTTERM
2. Term
3. Survivorship
PRICING, INVOICE
AND PAYMENT
4. Pricing
5. Advance Payment Prohibited
6. Taxes
7. Invoice and Payment
8. Overpayments to Vendor
VENDOR’S RESPONSIBILITIES
9. Title [and Ownership of Work
Productj
10. Equipment Delivery
11. Risk of Loss and Shipping
12. Vendor Installation and Setup
13. Equipment Specifications/
Configurations
14. Standard ofPerformance
andAcceptance
15. Equipment Warranty
16. Equipment Maintenance and
Support Services
17, Equipment and Maintenance
Documentation
18. Spare Parts for Equipment
19. EngineeringChanges
20. Installation (Site) Security
21. Use ofPurchaser’s Property
and Facilities
22. Vendor Commitments,
Warranties and Representations
23. Year 2000 Compliance
Warranty
24. Physical Media Warranty
25. No Surreptitious Code
Warranty
26. Compliance with Standards
27. Training
28. Minority and Women’s
Business Enterprise
(MWBE) Participation
29. Protection ofPurchaser’s
Confidential Information
30. Subpoena
CONTRACTTERMINATION
31. Termination for Default
32. Termination for Convenience
33. Termination for Withdrawal
ofAuthority
34. Termination for Non-Allocation of Funds
35. Termination for Conflict of
Interest
36. Termination Procedure
37. CovenantAgainst Contingent
Fees
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DISPUTESAND REMEDIES
38. Disputes
39. Attorneys’ Fees and Costs
40. Non-ExclusiveRemedies
41. Liquidated Damages
42. Failure to Perform
43. Limitation of Liability
CONTRACTADMINISTRATION
44. Notices
45. Section Headings, Incorporated Documents and Order
ofPrecedence
46. Entire Agreement
47. Additional Services and
Equipment
48. Authority for Modifications
and Amendments
49. Purchaser Contract Administrator
50. Vendor’s Account Manager
51. Independent Status of
Vendor
52. Governing Law
53. Subcontractors
54. Assignment
55. Publicity
56. Review ofVendor’s Records
GENERAL
57. Patent and Copyright Indemnification
58. Save Harmless
59. Insurance
60. Industrial Insurance Cover61. Licensing Standards
62. OSHA/WISHA
63. UCC Applicability
64. Antitrust Violations
65. Compliance with Civil Rights
Laws
66. Quiet Possession and Usage
67. Severability
68. Waiver
69. Treatment of Assets
70. Vendor’s Proprietary Information
CONTRACTEXECUTION
71. Authority to Bind
72. Counterparts

SCHEDULES
Schedule A: Authorized Product
and Price List
Schedule B: MWBE Certification
[ifapplicablel
11

Victoria Government Purchasing Board Government
Information Technology Contracts
(www.vgpb.vic.gov.au/polguid/guid2g.htm)
The policies and best practices
guidelines developed by this
Australian state agency covers
every step ofthe procurement
process. Their web site provides
lots of information and guidance
related to IT contracts. This
information is organized into 5
documents. The first document
which provides an overview of
their approach is reproduced
below. It includes a brief description ofthe 4 remaining
documents dealing with specific
aspects of IT contracts.
Government Information
Technology Terms and Conditions Guideline
Introduction
The Government Information
Technology and Comnrnunications (GITC) version 3 conditions are standard terms and
conditions used by the Commonwealth and the Victorian governments as the basis for establishingIT and telecommunications
common use contracting arrangements and stand alone IT
contracts.
GITC3 is a world first contract
system specifically designed for
electronic use. It is short, clear
and in plain English. It is flexible, providingtemplates for
suggested provisions, yet marking clearly where other options
may be available. It is intended
to be useable for low value
12

S
S
S
S
S
S
S
S
•
S
S
S
S
•
S
S
S
S
S
S
S

S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S
S

contracts and also very complex,
high value contracts, where great
technical and management detail
can readily be included into
schedules to the same basic
legal document.
This contract system should be
able to be used for contract
preparation by someone who
knows the technical and commercial needs to be met. Technical personnel should carry final
responsibility for the drafting of
technical aspects, while lawyers
should, if required, do afinal
check ofthe whole document for
consistency and appropriateness
of legal effects to the circumstances.
To assist users in clarifying any
issues within the contract, a
user guide has been developed.
The first section of this provides
some general hints on areas
which may need specific attention. This is included as the last
document in this folder.
1. Background
The newly developed contracting
framework was developed
around the followingcore principles:
*

terms and conditions that are

fair to all parties the contract
should incorporate a spirit of
mutual trust;
-

*

schedules and annexes that
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allow users flexibility in customising contracts to suit their
individual requirements;
* a format that is user friendly,
and in ‘plain English’ style;
* a style and language suited to
the end users of the products
and services;
* consistency in terminology,
definitions and style;
* inclusion of the following
elements:
a dispute resolution mechanism, (eg appointment of adjudicator, referee or expert);
performance incentives;
and allocation of risks;
-

-

-

In general, obligations and risks
that are within the control of the
principal should be borne by the
principal and obligations and
risks that are within the control
ofthe contractor should be
borne by the contractor. A party
to a contract should bear a risk
where:
*

the risk is within the party’s

control;
* the party can transfer the risk
through insurance and it is
most economicallybeneficial to
deal with the risk in this way;
* the preponderant economic
benefit of controlling the risk
lies with the party; or
* if the risk eventuates, the loss
falls on that party in the first
instance and there is no reason
to cause expense and uncertainty by attempting to transfer
the loss to another.

The Australian Information
Industry Association (AIIA),
which has been part of the
GITC3 forum since its inception,
has endorsed each of these
principles.
2. Additional key features of
GITC3
GITC3 is designed to:
*

include only the provisions

relevant to the particular goods
or services being purchased;
* include only the parties’ rights
and obligations in the contract
itself; and
* supply educational and informative guidance materials in
a separate user information
section.
Its clear language, flexibility and
built-in tailoring for specific
tasks minimise the need for
legal advice, leading to lower
costs, fewer disputes and
greater speed in finalising
contracts by both buyers and
suppliers. These features also
make it:
*

more useable and understand-

able for small business;
* a useful model for a wide range
ofother contracts; and
* readily adaptable to high
technology innovation, and so
facilitating use of new technologies in the market place.
3. Why is it so short?
For a contract to achieve its
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desired result, the people negotiating it must be able to read and
understand it and be sure it
actually represents what they
intend. For a contract to be a
useful guide to both parties as
to their obligations, they must
be able to refer to it easily.
GITC2 was regarded by many in
the IT industry as long, legalistic
and impenetrable. This means
the negotiators rarely read it
themselves. GITC3 is designed
to be a shorter, plainer document. Bymaking it more user
friendly for small business as
well as making it useful in largescale procurement, there is
likely to be less delay gaining
legal approvals.
Simple, non-legalistic wording
can be as legally binding as a
document three times the length.
Commonly, a legalistic phrase
has no greater effect at law than
the equivalent statement made
in ordinary English. GITC3
makes use of this fact.
There is no point in a contract
pretending to set out agreement
between parties, and in fact
telling parties what will happen
at law. Educative provisions are
not agreements. Ifa provision
does not contain a power, or
a right, GITC3 has moved the
provision to the User Guide.
GITC3 does not include provisions that will never be relevant
to a particular purchase. Lease
terms in a sale agreement create
confusion for no purpose. It is
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important that the parties to
each agreement be aware of
all the provisions in that agreement, turn their minds to each
and deliberately agree to each.
GITC3 weeds out irrelevant
padding, making it more likely
that parties will notice what is
relevant, what is needed and
what may be missing.
This does not mean that parties
should hesitate to fully detail the
substance of what is to be
purchased in schedules.
4. What can you expect?
There are certain things GITC3
can do, and some it cannot. As a
standard contract it does:
*

create consistency, reliability,

and predictability;
* feature the best of contemporary commercial legal drafting;
* serve as a starting point for
negotiation ofthe issues particular to this matter; and
* once tailored to the circumstances, act as a record of what
the parties agree and
* facilitate effective contract
management (both parties
understand the terms and
conditions and can resolve any
problems easily and promptly).

However, it does not substitute
for:
*

people thinking about, then

clearly statingwhat they require;
* negotiation of terms to suit
particular circumstances, where
13

necessary;
* proper planning early in the

:

tenderingprocess;
* careful selection ofthe sup-

5
S

plier;
* competent contract manage-

•

:

ment; and
* creating and maintaining a
working relationship with a
supplier.
GITC3 will not cover every
possible point of contention that
may arise. It does not protect
you from litigation. But if what
the parties have committed to is
clear to everyone, the contract
will make it far less likely that
disagreements will arise.

5
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•

:
•
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•

:
•

The four remainingdocuments
provide a wealth of information
and guidance. Here’s a brief
description of each.
S

1. Terms and Conditions

•

8. Software Development
9. Hardware Maintenance
10. Products
11. Licensed Software
12. Leasingand financing
13. General Responsibilities of
the Contractor and Customer
14. Specific Responsibilities of
the Contractor
15. Specific Responsibilities of
the Customer
16. Acceptance
17. Warranties Contractor
18. Warranties Customer
19. Personnel
20. Non-disclosure and use of
information
21.Intellectual Property
22. Indemnity
23. Problem Resolution
24. Liability
25. Approval, Consent or Agreement
26. Communication
27. General
28. Termination

lishes all the of the applicable
terms and conditions. It is
organized into 28 clauses. Some
clauses include a range ofoptions, from which one must be
selected and the remainder

-

:
:
•
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Documentation
The Contractor will supply the
documentation, publications
and aids it usually makes
available to customers on terms
equivalent to the best terms
it offers other customers in
similar circumstances for the
Service and/or Product stated in
the Contract Details. The Contractor will ensure such documentation is:

:
:
:
:
:

14.4.1 of a reasonable standard
in terms ofpresentation, accuracy and scope;

•

~
S

•

14.4.2 the most current and upto-dateversion available; and
14.4.3 in English with all key
terms, words and symbols
adequately defined or explained.

S

2. Templates

deleted.
1. Definitions
2. How to make a Contract
Contract Details
3. Commencement Date and
Period
4. Priority
5. Services
6. Telecommunications Services
7. Managed Services Including
Outsourcing

:

-

S

This 25-page document estab-

Conditions Clause 14.4which
states:

This 17-page document identifies Optional Templates for
schedules which may
become part of any contract. It
contains a sample Certificate of
Acceptance, Change Order, Deed
ofConfidentiality, and Escrow
Agreement.

Ifany documentation is revised
or replaced for whatever reason,
the Contractor will supply the

:
:
:
:
•

•

3. Contract Details
This 13-page documentcan
serve as a checklist of details to
be included in
any contract. For example,
documentation is dealt with in
Terms &

S
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:
S
S

:
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Customer with revisions or
replacements at no additional
cost to the Customer if it agrees
to supply them at no additional
cost to its other customers.
In Contract Details, the procurement officer is provided the
following direction:
,

State the documentation tobe
provided by the Contractor, in
relation to which Products or
Services, or if it will be supplied
in relation to all, when it is to be
provided, and to whom.

State whether the Contractor
will supply an electronic copy of
the documentation, in what
format, and any restrictions on
who the customer may
dist ribute information to.
4. User Guide
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procurement officers in completing the Contract.
For example, clause 14.4 of the
terms and conditions deals with

S
S

~
This 35-page document contains
comments on most but not every
clause in the terms and condi-

tions. This guide is to assist

documentation. The user guide
provides the following additional
information:

S
S

:

~

When a Customer requires
documentation for aService or

:
•

Product, this should be supplied
with sufficient information to
allow the Customer to manage

~
•
•

its use. If Customers wish to
receive electronic versions ofthe
documentation or have the right
to copy the whole or part of the

S
S

:

documents, these details should
be clearly specified in the Contract Details.
S
S
S
S

California Dept. Of General Services Procurement Division
In 1999, the Procurement
Division issued new draft model
information technology (I.T.)
Contracts for review and discussion. They anticipate adopting
these new models by April of
this year. The new model:
*

Combines the many previously

utilized I.T. models into one
model contract with modules
that can be incorporated as
needed;
*

Removes redundant and

repeated provisions and places
them into either the pre-printed
form General Provisions used by
all Procurement Division contracts and a smaller set of terms
and conditions used in all I.T.
contracts.
The benefits of using the new
model include:
*

The use of one model for all

I.T. goods and or services purchases, whether using a formal
bid over $500,000, or informal
bids under $500,000.
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*

Statewide standardization

*

Increased familiarity with the

elements and provisions of the
model.
For example, a large-scale
system integration contract
would now consist of
aSTD.213, STANDARD
AGREEMENT. On the cover of
the STD. 213, the buyer
would identify the various
documents and attachments
which make up the contract, by
using language similar to the
following: “This contract consists of the following attachments which are incorporated
herein as if set forth in full text:
• Attachment 1, Statement of
Work (includingEquipment
Price Listand Delivery Schedule)
• Attachment 2, Form GSPD
400, General Provisions, effective 1/1/1999. This form is
found on our web site at
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http:www.pd.dgs.ca.gov/acqui/
genprov.asp or a copy may be
obtained upon request to the
buyer.
• Attachment 3, Information
TechnologyGeneral Terms and
Conditions
• Attachment 4, Information
TechnologyPurchase Special
Provisions
• Attachment 5, Information
Technology Maintenance Special
Provisions
• Attachment 6, Information
Technology Software License
Special Provisions
• Attachment 7, Information
TechnologyPersonal Services
Special Provisions
The Statement of Work (Attachment 1 to the contract) will
necessarily be tailored to each
transaction so no draft is provided for review. Manyof
the provisions formerly included
15
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in the old model contracts on
acceptance testing, installation
procedures and specific system
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maintenance requirements will
now be in the Statement of
Work. As part of the Statement
ofWork, the buyer will create a
custom spreadsheet listing all
the contract line items (equipment or other deliverables) and
their price and deliveryschedules. The Statement ofWork will
include all referenced technical
specifications and a detailed
description of the tasks
that are the responsibility of the
State and the Contractor.
Attachment 2, General Provisions, is 9-pages long and deals
with 55 common items including
Definitions, Severability, Order
ofPrecedence, Termination
for Default, and Stop Work.

•

Attachment 3, Information
Technology General Terms and
Conditions, is 4-pages long and
deals with 6 issues: Definitions
(27 of them), Documentation,
Limitation ofLiability, Limita-
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tion of Actions, Rights in
F—

— — — — — — — — — — —
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Data, Protection ofProprietary
Software and Other Proprietary
Data, and
Attachment 4, Information
Technology Purchase Special
Provisions, is 4-pages long and
deals with 6 issues: Liquidated
Damages (only to be used
for purchase ofmajor systems
where delay is of such consequences that actual damages can
be documented), Title to Equipment, Warranty, Price Decline
(Applicable to Third Party
Contractors), Price Decline
(Applicable to Manufacturers),
Connection Points for Central
Processor Evaluation Equipment.
AttachmentS, Information
Technology Maintenance Special
Provisions, is 5-pages long and
deals with 9 issues: Maintenance ofEquipment, Exclusions,
Responsibilities ofthe Contractor, Responsibilities of the
State, Maintenance Coverage,
Maintenance Charges, Maintenance Credit for Inoperative
Machines, EngineeringChanges,
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and Relocation of Equipment.
Attachment 6, Information
TechnologySoftware License
Special Provisions, is 4-pages
long and deals with 8 issues:
License Grant, Encryption/CPU
ID Authorization Codes, Fees
and Charges, Maintenance,
Acceptance of Software, Right to
Copy or Modify, Future Releases,
and Acceptance Testing for
Software (other than Operating
Software).
Attachment 7, Information
Technology Personal Services
Special Provisions, is 3-pages
long and deals with 6 issues:
Contract Type, Personnel,
Responsibilities of the State,
Unanticipated Tasks, Invoicing
and Payment for Services, and
Contractor Evaluation.
Additional Information:
Each of these new draft forms is

available from “NEW 6/99 IT
CONTRACTS” on
their web page:
www.pd.dgs.ca.gov/acqui/
itcmnew.asp
— — — — — — — — — — —,
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A brief review of sole sourcing
Public policy demands competitive processes. Suppliers have a right to compete for government
business and competition lowers prices. There are few exceptions to this policy. The major exception
is when there is only one supplier for a particular good or service. When this occurs, when there is
truly only one supplier, then competition is not possible.
Sole sourcing is inherently dangerous, difficult, and risky if not approached properly. Some
jurisdictions who have informal procedures, or those who fail to exercise sufficient diligence in
monitoring their sole source procurements have experienced wide ranging abuses of this procurement
method. This article is intended to review existing policies and to assist organizations in adopting
improved “best practices”. First, however, a review of the ground rules:
Do your homework
First, you have to ensure that there is truly only one source. Not just one local source, or one source
that can deliver immediately, but only one source. To do this, requires a knowledge of the marketplace.
What if you miss one supplier who could compete? In many jurisdictions, sole sourcing begins with
the user defining a set of requirements and then the user or purchasing agent doing the homework,
looking for suppliers. When only one supplier can be found, the requirements are often questioned.
Were they too restrictive? Were they designed to limit competition? Did the requirements exclude
seemingly similar companies?
a

Prepare a written justification

If the requirements are judged as being reasonable, and only one supplier can be found, then the
purchasing officer can proceed with a sole source procurement. In many jurisdictions, the reasons for
the sole source award must be written down. Often, the purchasing officer must answer a prescribed
series of questions.
a

Obtain management approval

It is not enough for the end-user or the procurement officer to believe that there is only one supplier.
Many jurisdictions insist that approval from senior management is obtained. This provides an element
of quality control both on the process and on the actions of the individuals involved. Often, quickly

approaching project deadlines influence the definition of sole source. Unfortunately, some project
managers see “full and open competition” as simply another delay in their project, not as public policy.
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Publicize the award

••
••

Once a sole source procurement has been approved, the supplier
can be contacted and a contract negotiated. In some jurisdictions,
the intention to award a sole source contract is announced to alert
potential suppliers to the award. If suppliers come forward and
indicate that they can supply the required goods and services,
then an Invitation to Quote or a Request For Proposal is issued.
With freedom of information legislation, sole sourcing information

incorporated in any information retrieval systems

•

is readily available to the supplier community.
a
Publicize the process
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Consulting. All rights including translation into
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other languages, reserved by the publishers. No
part of this publication may be reproduced in any
form, by microfilm, xerography, or otherwise, or
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owner.

Sole sourcing must be a controlled, well-managed process to

S

REPs and the law of contracts

:
:
•
S

The process of issuing an RFP and receiving
proposals does, by design or inadvertently,
establish contractual rights and obligations. Each

•
•
•
•
.
S

RFP and the associated process should be

•S

reviewed by your lawyer or legal department

•

prior to issuing the RFP. The examples and
sample RFP5 used throughout this text have been

:

used in many differentjurisdictions in the past.

•

The author makes no claim about the
appropriateness, correctness, or legal
consequences of these examples or sample RFP5.

•

S
S
S
S

survive public scrutiny. Failure to conduct sole sourcing in a
proper manner generates a variety of supplier responses:
sometimes, quiet lobbying; however more often questions in the
legislature, council or assembly, meetings with senior
management, letters to public officials, newspaper articles, and
television reports. In addition, failure to follow the procurement
laws, regulations, statutes or procedures is often dealt with
harshly by the courts. Many jurisdictions post their procedures on
the web and publish them in there Administrative Manuals. Often,
these procedures, or the principles to be followed, are established
by Statute or by Policy. These laws and policies are intended to
ensure that whenever possible competitive processes are used,
and that sole sourcing is not used to circumvent these laws.
a

Provide an Annual Report

•
S

Competent legal advice should be obtained to
review your Request For Proposal and the
associated process.

__________________________
Our Products

•U

In many jurisdictions, each sole source contract must be
publicized when it occurs. In addition, on an annual basis, a report
of all sole sourcing contracts is published. This permits the
supplier community and the public at large to evaluate the

•

magnitude of sole sourcing, and to identify those suppliers who
have benefitted from this procedure.

:
•
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:
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Reference Books
• The Request For Proposal Handbook
• Handling Supplier Complaints and Protests
• The RFP Report

Video
• Creating A Winning Proposal (102 minutes)

Kit
• A Proposal Writers Start-Up Resource Kit for
Winning (U.S.) Government Business

:
•
•

Validate compliance.

Compliance with statutes, regulations, and policies is evaluated
by the audit function. Often auditors will comment that the
justifications reviewed were not sufficient to warrant sole sourcing,
•
or that this procedure was used to by-pass competition due to lack
of time for a competitive process, or simply to favour certain
• suppliers.
S
S

:
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In the remainder ofthis article, we examine sole sourcing as defined in several jurisdictions. We look
at the different rules for its use, different reporting processes, and some of the variations from
jurisdiction to jurisdiction. We provide a copy of the state ofVirginia’s procedure as a solid model the
best we’ve found. Finally, we examine the rationale employed by the state of Massachusetts which
does not recognize sole sourcing as a procurement method.
-

Model Procurement Code for State and Local Governments
In 1980, the American Bar Association published, what has become the defining document for
procurement
The Model Procurement Code for State and Local Governments, and the
Recommended Regulations. Here is how sole sourcing was defined 20 years ago:
-

RC-205.03
CHAPTER 3—SOURCE SELECTION AND
CONTRACT FORMATION
Regulation 3-205--Sole Source Procurement
CODE PROVISION:
§3-205 Sole Source Procurement.
A contract may be awarded for a supply, service, or construction item without competition when, under regulations
promulgated by the Policy Office, the Chief ProcurementOfficer, the head of a Purchasing Agency, or a designee of either
officer above the level of the Procurement Officer determines in writing that there is only one source for the required supply,
service, or construction item.
R3-205,01 Application.
The provisions of this Regulation apply to all sole source procurements unless emergency conditions exist as defined in
Regulation 3-206 (Emergency Procurements) of these regulations.
R3-205.02 Conditions for Use of Sole Source Procurement.
Sole source procurement is not permissible unless a requirement is available from only a single supplier. A requirement for
a particular proprietary item does not justify a sole source procurement if there is more than one potential bidder or offeror
for that item. The following are examples of circumstances which could necessitate sole source procurement:
(a) where the compatibility of equipment, accessories, or replacement parts is the paramount consideration;
(b) where a sole supplier’s item is needed for trial use or testing;
(c) where a sole supplier’s item is to be procured for resale;
(d) where public utility services are to be procured.
The determination as to whether a procurement shall be made as a sole source shall be made by the Chief Procurement
Officer, the head of a Purchasing Agency, or designee of such officer. Such determination and the basis therefor shall be
in writing. Such officer may specify the application of such determination and the duration of its effectiveness. In cases of
reasonable doubt, competition should be solicited. Any request by a Using Agency that a procurement be restricted to one
potential contractor shall be accompanied by an explanation as to why no other will be suitable or acceptable to meet the
need.
R3-205.03 Negotiation in Sole Source Procurement.
The Procurement Officer shall conduct negotiations, as appropriate, as to price, delivery, and terms.
R3-205.04 Record of Sole Source Procurement.
For the purpose of complying with Section 3-704 (Record of Procurement Actions Taken Under Section 3-2-5 (Sole Source
Procurement) and Section 3-206 (Emergency Procurements)) of the [State] Procurement Code, a record of sole source
procurements shall be maintained that lists:

(a) each contractor’s name;
(b) the amount and type of each contract;
(c) a listing of the supplies, services, or construction procured under each contract; and
(d) the identification number of each contract file.
The record for each fiscal year shall be submitted to the [legislature at the beginning of the next legislative session].

City of Orlando
Over the years, the ABA definition of “only one source” has been modified in several ways. In Orlando,
it has become a “practicable” source:
Sec. 7.20. Sole source or negotiated procurement.
A contract may be awarded for a supply, service or construction item without competition when the Director determines that
there is only one source for the required service, supply or construction item or by negotiation where the procurement by
competitive procedures is not feasible or practicable.

Utah
In Utah, where logic and reason prevail, the ambiguous phrase “reasonably available from a single
supplier” has been added. Presumably, this is offset by the inclusion of “reasonable” in the admonition
that “In cases of reasonable doubt, competition should be solicited.”
3-401 Conditions For Use of Sole Source Procurement. 63-56-23
Sole source procurement shall be used only if a requirement is reasonably available from a single supplier. A requirement
for a particular proprietary item does not justify a sole source procurement if there is more than one potential bidder or offeror
for that item or service.
The determination as to whether a procurement shall be made as a sole source shall be made by the purchasing agent. Each
request shall be submitted in writing by the school or department. Such officer may specify the application of such
determination and its duration. In cases of reasonable doubt, competition should be solicited. Any request by a school or
department that a procurement be restricted to one potential contractor shall be accompanied by an explanation as to why
no other will be suitable or acceptable to meet the need.

Mississippi
A more up-to-date version of the Model Procurement Code Regulations can be found in Mississippi.
Their Procurement Code incorporates questions used to determine the appropriateness of a sole
source approach:
3.205 Sole-Source Procurement.

A contract may be awarded for commodities without

competition when the Chief Procurement Officer, the head of a
purchasing agency, or a designee of either officer determines in writing that there is only one source for the required
commodity. Such purchases shall be in compliance with Section 31-7-13, Mississippi Code of 1972, Annotated. State agencies
must obtain approval for sole-source purchases from the Office of Purchasing and Travel. The sole-source certification
provided on the yellow copy of the Request for Authorization to Purchase, Form P-I, must be signed, and a certification of
the conditions and circumstances requiring the purchase shall be filed with the Form P-i.
4

3.205.01 Application.
The provisions of this regulation apply to all sole-source procurements unless emergency conditions exist as defined in
Section 3.206 (Emergency Procurements).
3.205.02 Conditions for Use of Sole-Source Procurement.
Sole-source procurement is not permissible unless a requirement is available from only a single supplier. A requirement for
a particular proprietary item does not justify a sole-source procurement if there is more than one potential bidder or offerer
for that item. The following are examples of circumstances which could necessitate sole-source procurement:
(I)

Where the compatibility of equipment, accessories, or replacement parts is the paramount consideration (and
manufacturer is sole supplier).

(2)

Where a sole supplier’s item is needed for trial use or testing.

(3)

Where a sole supplier’s item is to be required when no other item will serve the need of the user entity.

The determination as to whether a procurement shall be made as a sole source shall be made and approved by the Chief
Procurement Officer or designee of such officer. Such determination and the basis therefor shall be in writing. Such officer
may specify the application of such determination and the duration of its effectiveness. In cases of reasonable doubt,
competition should be solicited. Any request by a using agency that a procurement be restricted to one potential contractor
shall be accompanied by an explanation as to why no other will be suitable or acceptable to meet the need.
An item that can be certified as a single source item may be purchased without complying with provisions for competitive
bidding. Authority must be granted by the Office of Purchasing and Travel prior to acquisition of the item and certification as
shown on the Special Circumstances, Form SC-i, must be properly signed. In addition to the certification, any request for
single source purchase shall be accompanied by an explanation as to why no other item would be suitable or acceptable to
meet the need.
When considering a sole-source procurement, the following questions, as set forth on the Form SC-i should be answered:
(1)

Do other companies make similar commodities that will do the same job or meet the same goals?

(2)

How is this item unique from all others?

(3)

What can this item do that the others can’t?

(4)

Is there a copyright or patent on the commodity?

(5)

Is this item available from other distributors?

Oregon
In some jurisdictions, the reasons for using sole source must be documented and based on market
research:
4) Purchasing From Sole Source, Single Seller. An agency having independent statutory authority or delegated authority to
conduct its own procurement may purchase a particular product or service available from only one source, after documenting
the procurement file with findings of current market research to support the determination that the product is available from
only one seller or source. The findings shall also include:
(a) A brief description of the contract or contracts to be covered including contemplated future purchases;
(b) Description of the product or service to be purchased; and
5

(c) The reasons the agency is seeking this procurement method, which shall include any of the following:
(A) Efficient utilization of existing equipment or supplies requires the acquisition of compatible equipment, supplies,
or services; or
(B) The required product is data processing equipment which will be used for research where there are requirements
for exchange of software and data with other research establishments; or
(c) The particular product is for use in a pilot or an experimental project.

NASA
NASA uses sole source justification when only one supplier can meet the minimum requirements. Their
one-page regulation contains a lot of valuable information:
Single-Source Requirements for Simplified Acquisitions
(“Simplified Acquisitions” is the new term for “Small Purchases”) A single-source approval (i.e., ‘Sole Source Justification)
is required for procurements $2,501 $100,000 where there is no mandatory or intergovernmental source, and it is
determined that there is no other supplier having a product that will meet the Government’s minimum requirements.
-

There are various reasons why it may be necessary for a single-source procurement:
‘Replacement’ parts:
To use this as a justification, you must be able to support the following statement: “Data available is not adequate
to assure that these parts, if procured from another manufacturer, will perform the same function in the equipment!
system as the parts to be replaced. Further, drawings or specifications sufficient to obtain competition are not
available.”
Equipment upgrade/repair:
Some equipment can only be repaired by the original manufacturer. This type of sole source is usually substantiated
by contacting the manufacturer, or if the warranty or operation manual includes language stating same.
‘Proprietary’ data:
Since we are a research facility, there are occasions when purchases are made for evaluation purposes, and/or from
vendors who have developed an item or process of a proprietary nature. Your justification should clearly define the
nature of the requirement and provide any other pertinent information in support of your request.
Urgency:
This rationale is often difficult to justify; the Contracting Officer (i.e., purchasing agent) may be able to attempt
competition within a reasonable period of time, even one day, to avoid using this type of justification. You must clearly
spell out what the impact will be if your procurement is not awarded/received by the required date. Again, supply as
much information as possible in support of your request.
Brand Name only:
Must include one or more rationale listed above. Although the ‘brand name’ can have a single-source approval, this
does not preclude obtaining competition among various distributors or manufacturer representatives.
Some key factors to keep in mind when preparing your Sole Source Justification: Be specific and include as much information
as possible in support of your requirement. If you need assistance or have questions, contact a purchasing agent to discuss
your needs. Rationale such as “only known source” is, by itself, not sufficient. If you have contacted several vendors, and only
one was able to quote, it may be helpful to include this information with your purchase request; however, it is not adequate
justification for a sole source approval.

INTERESTING WEB SITES:
www.fedmarket.com (a major U.S. electronic tendering site for federal, state and local governments. Our products are on BUYER TOOLS.)
www.merx.cebra.com (Canada’s national electronic tendering site)
6

www.proposaIsthatwin.com (Michael Asner Consulting)

North American Free Trade Agreement
There is now an international treaty which deals with sole source procurements above $50,000
initiated by the Canadian, U.S. and Mexican federal governments, as well as other entities within these
jurisdictions.
Article 1016: Limited Tendering Procedures
i. An entity of a Party may, in the circumstances and subject to the conditions set out in paragraph 2, use limited tendering
procedures and thus derogate from Articles 1008 through 1015, provided that such limited tendering procedures are not used
with a view to avoiding maximum possible competition or in a manner that would constitute a means of discrimination between
suppliers of the other Parties or protection of domestic suppliers.
2. An entity may use limited tendering procedures in the following circumstances and subject to the following conditions, as
applicable:
(a) in the absence of tenders in response to an open or selective call for tenders, or where the tenders submitted either
have resulted from collusion or do not conform to the essential requirements of the tender documentation, or where the
tenders submitted come from suppliers that do not comply with the conditions for participation provided for in accordance
with this Chapter, on condition that the requirements of the initial procurement are not substantially modified in the contract
as awarded;
(b) where, for works of art, or for reasons connected with the protection of patents, copyrights or other exclusive rights,
or proprietary information or where there is an absence of competition for technical reasons, the goods or services can
be supplied only by a particular supplier and no reasonable alternative or substitute exists;
(c) in so far as is strictly necessary where, for reasons of extreme urgency brought about by events unforeseeable by the
entity, the goods or services could not be obtained in time by means of open or selective tendering procedures;
(d) for additional deliveries by the original supplier that are intended either as replacement parts or continuing services
for existing supplies, services or installations, or as the extension of existing supplies, services or installations, where a
change of supplier would compel the entity to procure equipment or services not meeting requirements of
interchangeability with already existing equipment or services, including software to the extent that the initial procurement
of the software was covered by this Chapter;
(e) where an entity procures a prototype or a first good or service that is developed at its request in the course of and for
a particular contract for research, experiment, study or original development. Where such contracts have been fulfilled,
subsequent procurement of goods or services shall be subject to Articles 1008 through 1015. Original development of
a first good may include limited production in order to incorporate the results of field testing and to demonstrate that the
good is suitable for production in quantity to acceptable quality standards, but does not include quantity production to
establish commercial viability or to recover research and development costs;
(f) for goods purchased on a commodity market;
(g) for purchases made under exceptionally advantageous conditions that only arise in the very short term, such as
unusual disposals by enterprises that are not normally suppliers or disposal of assets of businesses in liquidation or
receivership, but not routine purchases from regular suppliers;
(h) for a contract to be awarded to the winner of an architectural design contest, on conditIon that the contest is
(I) organized in a manner consistent with the principles of this Chapter, including regarding publication of an invitation
to suitably qualified suppliers to participate in the contest,
(ii) organized with a view to awarding the design contract to the winner, and
(iii) to be judged by an independent jury; and
(I) where an entity needs to procure consulting services regarding matters of a confidential nature, the disclosure of which
could reasonably be expected to compromise government confidences, cause economic disruption or similarly be
contrary to the public interest.
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3. An entity shall prepare a report in writing on each contract awarded by it under paragraph 2. Each report shall contain
the name of the procuring entity, indicate the value and kind of goods or services procured, the name of the country of
origin, and a statement indicating the circumstances and conditions described in paragraph 2 that justified the use of
limited tendering. The entity shall retain each report. They shall remain at the disposal of the competent authorities of the
Party for use, if required, under Article 1017, Article 1019 or Chapter Twenty (Institutional Arrangements and Dispute
Settlement Procedures).

Agreement on Internal Trade
In Canada, there is an agreement among the federal government and the 10 provinces to remove
trade barriers. This agreement contains provisions related to sole sourcing:
12. Where only one supplier is able to meet the requirements of a procurement, an entity may use procurement
procedures that are different from those described in paragraphs 1 through 10 in the following circumstances:
a. to ensure compatibility with existing products, to recognize exclusive rights, such as
exclusive licences, copyright and patent rights, or to maintain specialized products that must be maintained by the
manufacturer or its representative;
b. where there is an absence of competition for technical reasons and the goods or services can be supplied only by a
particular supplier and no alternative or substitute exists;
c. or the procurement of goods or services the supply of which is controlled by a supplier that is a statutory monopoly;
d. The purchase of goods on a commodity market;
e. or work to be performed on or about a leased building or portions thereof that may be
performed only by the lessor;
f. for work to be performed on property by a contractor according to provisions of a warranty or guarantee held in respect
of the property or the original work;
g. for a contract to be awarded to the winner of a design contest;
h. for the procurement of a prototype or a first good or service to be developed in the course of and for a particular
contract for research, experiment, study or original development, but not for any subsequent purchases;
I. for the purchase of goods under exceptionally advantageous circumstances such as
bankruptcy or receivership, but not for routine purchases;

j. for the procurement of original works of art;
k. for the procurement of subscriptions to newspapers, magazines or other periodicals; and
I. for the procurement of real property.

Alaska
Alaska has enshrined the rules for this type of procurement in its Administrative Code:
02 MC 012.410.
Conditions For Use of Single Source Procurement.
(a) A request by a purchasing agency that a procurement be restricted to one potential contractor shall be accompanied
by a written explanation that meets the requirements of 2 MC 12.415 as to~yit is not practicable to award a contract
by competitive sealed bidding, competitive sealed proposals, or small procurement procedures, and why award to a single
8

source is the state’s best interests. An agency may advertise its intent to make a single source award to determine if such
an award is appropriate. The agency shall include with the written explanation the evidence necessary for the Independent
examination and determination of the material facts of the procurement, subject to AS 36.30.315 Except for a
procurementthat does not exceed the amount for small procurements under AS 36.30.320 the award of a single source
procurement may not be made without the prior written approval of the chief procurement officer or the commissioner
of transportation and public facilities, as appropriate under AS 36.30.300 (a).
.

,

(b) A determination under AS 36.30.300 (a) must specify the duration of the determination’s effectiveness.
(c) A procurementofficer shall conduct negotiations, as appropriate, as to the price, delivery, and terms of a single source
procurement.
(d) The following are examples of circumstances in which sole source procurement might be appropriate:
(1) if the compatibility of equipment, accessories, or replacement parts is the main consideration;
(2) if a specific item is needed for trial use or testing, including testing of a prototype;
(3) if an item is to be procured for resale;
(4) repealed 6/29/95;
(5) ifthere exists a sole source of expertise required to perform a specific professional service;
(6) if the procurementis for operation of a concession contract on state property by a nonprofit organization whose sole
purpose is to operate the concession and provide other public services on the property;
(7) if the procurement is with a government police agency to provide investigative, enforcement, or support services
support of state law enforcement objectives;

(8) if the procurement is for the services of legal counsel for the purpose of advising or representing the state in specific
civil or criminal proceedings or on a specific matter before a federal or state regulatory agency, board, or commission;
(9) if the procurementis by the Office of the Governor for lobbying, labor negotiation, or consulting by a foreign national.
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McGraw Hill (New York) just released the Second Edition of The Request For Proposal
Handbook (450 pgs., $295 in U.S. $450 in Canada) by Michael Asner. The first edition of
this book sold more than 2000 copies throughout North America. Updated and greatly
expanded to provide current laws, regulations, and examples of effective RFPs, it now
also includes two disks to give readers easy access to more than 600 pages of actual
reference documents.

‘I

Readers of The RFP Report can obtain this new publication directly from Michael Asner
Consulting at a reduced price of $200 (U.S.), or $300 (CDN). Contact us for details. Also
from amazon.com, bn.com and chapters.com.
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Virginia
The best overall approach to sole sourcing is that ofVirginia. They have a well-defined procedure
one designed to ensure that adequate research is done and that price is evaluated for
reasonableness prior to the award.
-

This 8-page section from their Agency Procurement and Surplus Property Manual is reproduced
in full:
8.

Definition. A sole source procurement is authorized when there is only one source practicably available for the goods or
services required. Competition is not available in a sole source situation; thus distinguishing it from a proprietary purchase
where the product required is restricted to the manufacturer(s) stipulated, but is sold through distributors and competition
between them can be obtained. Sole source justification based solely on a single vendor’s capability to deliver in the least
amount ofthne is not appropriate since availability alone is not a valid basis for determining a sole source procurement
Note: For sole source procurements to $15,000 a quote shall be obtained and documented. For sole source requirements
exceeding $15,000, a written quotation must be obtained from the vendor.

8.1

Agency Head Apnroval. A written determination approved in advance by the agency head or his/her designee,
documenting that there is only one source practicably available for that which is to be procured, must be included in the
procurement file. The writing shall document the basis for the determination which should include any market analysis
conducted in order to ensure that the good or service required was practicably available from only one source.

8.2

Procurements Over $10,000. All sole source procurements over $10,000 must be submitted to DGS/DPS for review and
approval. Any sole source technology procurement over $50,000 must be submitted to the Council on Information
Management (CIM) for approval before being submitted to DGS/DPS for fmal approval. A copy ofthe request form can
be found in Annex 8-C. In addition, a memorandum must accompany the request form which addresses the following four
points:
Explain why this is the only product or service that can meet the needs ofthe purchasing agency.
•

Explain why this vendor is the only practicably available source from which to obtain this product or service.

•

Explainwhy the price is considered reasonable.
Describe the efforts that were made to conduct a noncompetitive negotiation to get the best possible price for the
taxpayers.

Once written approval has been given, agencies and institutions are delegated the authority to proceed with awarding the
contract.
8.3

Negotiating a Contract. Upon satisfying the requirements of paragraphs 8.1 and 8.2 above, a contract shall be negotiated
and a~rdedwithout competitive sealed bidding or competitive negotiation. In making a sole source procurement, it is the
buyer’s or contracting officer’s responsibility to negotiate a contract that is in the best interest of the Commonwealth.
Negotiations can be conducted on adding tenns and conditions favorable to the Commonwealth and deleting or changing
terms that are one-sided, in favor ofthe contractor. It is important to know the market and the contractor’s situation in regard
to the market In noncompetitive negotiation, one must be exceptionally well prepared and negotiate to the extent that is
practicable. Written documentation of the negotiations shall be included in the procurement file. For assistance in
conducting negotiations, please see Annex 7-C.
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8.4

Price Reasonableness Determination. The buyer or contracting officer should carefully research the good or service and
determine in writing what is a fair and reasonable price (see 4.10 for additional guidance). For example, if the good or
service has been provided before, find out what price was previously paid. Research and determine if another agency has
purchased the same commodity. This will provide valuable pricing information that can be used in the course of negotiations
and in determining price reasonableness.

8.5

Posting Requirements. For sole source procurements over $15,000, notices must state that only one source was determined
to be practicably available and must also state that which is being procured, the contractor selected, and the date on which
the contract was or will be awarded (see 3.18 for additional guidance). See Annex 8-E for the proper form.

8.6

Award Document. Agencies must isst~an awerd document (P0 or contract) for sole source purchases that are over $2,000
(unless the order wes placed using the SPCC) and post a notice of award for requirements over $15,000. When a quote has
been obtained from the vendor and no further negotiations are needed, a purchase order is acceptable. When complicated
negotiations have been involved, it may be in the agency’s best interest to use the Commonwealth of Virginia Standard
Contract form found in Annex 8-D.

Annex 8-A

SOLE SOURCE PRocEss (CODE OF VA § 11-41 D)
For Goods and Non-professional Services wtien competition is not practicably available.

DETERMINE

what

I REQUIREMENTS

is needed, ~iantity,when, whera, etc.,
~~e~mated coat.

[~arch vendors to verify that competition is
unavailable. Document steps to validate sole-source
option. Agency head, or designee, must approve
documentation justifying sole-source; stating facts
I showing ‘~pn4yon. source Dractlcable available.
itwer $10,~,see note #1 below.

[~or fax to obtain quote. If phone quoting, keep
record of item and service decnption, price quote,
deirvery terms~Ilmea,FOB. polnt contact name, and
date quoted. Insure total freightJdehivery costs are
included in total cost. If over $15,000 obtain written

ito

I

ourd,ase. then contider following:
a.l If unsure, verify venda~sliabilty insurance if won is
be performed on state ownedAeased prcçerty,

I b.l Verify applicable contractoc’s license.
L~i~8nsce
diecks.

[~bationsdiall be conducted with the vendor, Issues
for negotiation may be optimum price, delivery or
payment
terms, start~up&pplies, extended warranties,
serwce, etc. Include doctanentation ol’the negotiation

~91~
[~‘sonableness
may be determined by contacting
oIlier users whohave purchasedsame or timlar goods/

1. For purchases over $10000,
complete the Sole Source
Procurement Approval Request and
send, with applicable attachments, to
DGS/DPS or CIM, as applicable (8-C).

services from vendor. As a general rule, price
reasonableness
cannot be determined, solely, on the
basisof percent discount from list. Documentation
supporttiig the detennriation of price ressonableness
[~~bePartofthefile(4.10).

2. For sole source purchases over
$15,000 a Notice of Award must be
publicly posted, and verification of
postingmust be included in file.

~award

doctenent 1 8.01. Seenote #2

E~ia
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Annex 8-C

Sole Source Procurement Approval Request
All requests for sole source purchases must meet the criteria established under Section 11-41 of the Code of Virginia. The agency
head must sign this form. The Department of General Services/Divisionof Purchases and Supply (DGS/DPS) or the Council on
InformationManagement (CIM) must reviewand approve all information technology-related requests before issuance ofany contract
orpurchase order. In addition, the agency must also (1) assign an identifying number to the request, (2) attach a briefdescription of
the contract, and (3) attach thejustification for the sole source request.
AgencyCode

Request Number

Date_______________

Agency Name
Agency Head Signature
Print AgencyHead Name_
ContactPerson _______________________________________

Commodity Code

TelephoneNumber _______________________

Description________________________________________________

Information Technology-Related Request

CIM

Review Not Applicable

All sole source

requests forcomputer equipment, softwere and related services, and telecommunications products must be reviewed
by either the DGS/DPS (requests between $10,000 to $50,000) or the CIM (requests over $50,000).

CIM Recommended approval
CIM Recommended
Signature

disapproval

________________________________________________________

Date

_______________________

Division of Purchases and Supply
Approved
Disapproved
More information needed (specify and return to agency)

Signature

.

Date ______________________

Note: This form must be filed with the contract/purchase order. Agencies and institutions are delegated authority to make
contract award after appropriate approval. (Purchase using noncompetitive negotiation.)
DGSIDPS 9/98
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SOLE SOURCE PROCUREMENT INSTRUCTIONS

It is thepolicy of the Comnwnwealth of Virginia that contracts be awarded on a
competitive basis and that the use of a sole source procurement must be limited to
those instances where only one source is practicably available.

Pursuant to the Governor’s Chief of Staff memorandum ofJuly 14, 1998, every sole source request must
contain a memorandum from the purchasing agency that addresses in a direct and concise manner the
following four points (by number and in order):

1.

Explain why this is the only product or servicethat can meet the needs ofthe purchasing agency.

2.

Explain why this vendor is the only practicably available source from which to obtain this product or
service.

3.

Explain why the price is considered reasonable.

4.

Describe the efforts that were made to conduct a noncompetitive negotiation to get the best possible
price for the taxpayers.

Agencies must use the attached Sole Source Procurement Approval Request form as the cover routing form
for all sole source procurements. Complete the “Agency” portion ofthe form and forward the sole source
procurement request to the appropriate organization for review and approval action:
Sole source procurement requests that exceed $10,000 and are not related to information technology shall
be forwarded directly to the Division ofPurchases and Supply.
Information technology-related requests for computer equipment, software and related services, and
telecommunications products shall be forwarded to either the Department of General Services/Division of
Purchases & Supply (requests to $50,000) or the Council on Information Management (requests over
$50,000).

The above information must be submitted with the Sole Source Procurement Approval Request.
13

Annex 8-E

(Agency Letterhead)

COMMONWEALTH OF VIRGINIA

NOTICE OF SOLE SOURCE AWARD

DATE OF AWARD____________________

COMMODITY_______________________________

PURCHASE ORDER OR CONTRACT NO.______________

CONTRACTOR(S)/VENDOR(S)________________________________________

IT HAS BEEN DETERMINED THAT ONLY ONE SOURCE IS PRACTICABLY AVAILABLE FOR
THE COMMODITY LISTED ABOVE.

RECORDS FOR THIS PROCUREMENT ARE NOW AVAILABLE FOR INSPECTION.

(PURCHASE OFFICER/CONTRACT OFFICER)

14

(SIGNATURE)
NAME TYPED OR PRINTED

Massachusetts
Many cities and states are engaged in procurement reform seeking more efficient and more
effective ways of acquiring the goods and services needed for their programs. In Massachusetts,
sole source procurements do not exist. They are simply contrary to public policy.
-

As part of its procurement reform process, the State of Massachusetts has reviewed the role of sole
source procurements and published an excellent, easy-to-read, concise discussion. Many
organizations would improve their relations with the supplier community by adopting the philosophy
expressed in their document.
What About “Sole Source” Procurements?
“Sole source” procurements are unpopular for Vendors, except the Vendor being granted the sole source contract, and
counterproductive for Departments because they reduce competition and the “Vendor pool” from which Departments
select quality contractors. This prevents qualified Vendors including small, minority or women owned businesses and
businesses owned by indMduals with disabilities from an opportunity to compete for commonwealth contracts.
Unlike other procurement regulations, 801 CMR 21.00 does not recognize “sole source” procurements. Although
“sole-source” procurements have been successfully implemented in other procurement markets, past practice has
indicated that this exception was subject to abuse, and was often used as a last resort, “last minute” method to procure
contracts.
Some Departments did not plan for procurements or left procurement to the very end of the fiscal year.”Sole-source”
justifications were drafted stating that “irreparable” damage would result if the “sole-source” procurement were not done.
Sometimes commitments were made with a Vendor, or a Vendor was asked to commence Services without a contract
or without any method of competitive procurement. In all but rare cases, these circumstances were avoidable and would
not have arisen except for the Departments’ lack of planning or preparation.
“Sole Source” contracts Do Not Promote the Defined Procurement Principles
The publication of a Request for Response (RFR) is an excellent and quick way to solicit responses from potential
qualified Bidders that may not be immediately apparent or known to the Department.
The concept of open and fair public competitive procurement is designed to provide a broad “opportunity” for similarly
qualifiedVendors to compete for commonwealth contracts. The only way to guarantee that this opportunity is adequately
furnished is to ensure that at least some method of competitive procurement is used to solicit a reasonable number of
qualified Bidders.
The goal of competitive procurement is to supply the Department with a group or “pool” of the most qualified Vendors
to provide the best quality of contract commodities or Services at the least or most reasonable cost to the
commonwealth. This is especially relevant given the current competitive economic climate, the reduction of many
Department appropriations, and the commonwealth’s commitment to the cost effective provision of governmental
Services.
It is also foreseeable that certain Bidders may be the “only” qualified Bidders that appear to be available or authorized
to provide a commodity or Service. Unique licensing restrictions or training requirements may limit the availability of
qualified Bidders. A contractor may sometimes restrict maintenance Services on lease equipment to only licensed
repairmen of the contractor. In other situations, the majority of qualified Bidders reside out of state, and contracting for
certain commodities or Services would be inefficient or costly.
Even in these situations, where there appears to be no other qualified Bidders, a Department must attempt at least some
form of vertflcation. If the RFR elicits no Responses from other available qualified or interested Bidders, the Department
may proceed with a Contract. If additional qualified Bidders respond to the RFR, then the basis for a competitive
procurementis established. A new competitive procurement will be necessary at the end of this contract, since there is
no guarantee that other, equally or more qualified Bidders, havenot entered the competitive marketplace since the
contract was first awarded.
15
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Utah, Purchasing Code, Section 3-401, www.slc.k12.ut.uslbusiness/policies/purch/3-401.htm
Mississippi, ProcurementCode, Section 3.205, www.dfa .state.ms.uslpurchase/contentlchap32.html>
Oregon, Procurement Guidelines, Section 125-300-1 00 spr.das.state.or.us/guidelin/div300.htm
NASA, Single Source Requirements for Simplified Acquisitions,
www.lerc.nasa.govANWW/Purchase/Regulations/JOFOc.htm
North American Free Trade Agreement, Article 1016: Limited Tendering
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Procedures, www.nafta-sec-

Agreement on Internal Trade, Article 506: Procedures for Procurement,
Alaska, Administrative Code Chapter 12, Article 7, Section 410,
www.touchgo.comflglcntr/akstats/AACIIitIeO2/Chaptero 1 2/Section04 1 0.htm

Virginia, Agency Procurement and Surplus Property Manual, Chapter 8
www.dgs.state.va.us/DPS/Manuals/docs/98apspmindx.htm
Massachusetts, Part One, Section 7, Procurement Policies and Procedures Handbook, Commonwealth of Massachusetts
<http://www.state.ma.us/osd/phandfindex.htm>
May 1 Vancouver
-

MERX (www.merx.cebra.com), Canada’s national electronic tendering system has contracted with Michael Asner
Consulting (www.proposalsthatwin.com) to sponsor his workshops on Creating A Winning Proposal in Toronto
(June 6), Ottawa (June 7), Winnipeg (June 13), Vancouver (June 14). In addition, MERX will be selling his 2-hour
video: Creating A Winning Proposal. Michael Asner Consulting (asner@compuserve.com) is a Vancouver-based
company providing proposal writing services throughout North America.
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Unsolicited Proposals:
A review of current practices
Fair and open competition is a basic tenet of public procurement. Such competition reduces the opportunity Ibr favoritism and
inspires public confidence that contracts are awarded equitably and economically.
Page 24, June 1999 Re-Draft, I he Model Procurement Code Revision Project,
American l-3ar Association~sSection of State and Local Government Law

Sometimes during the course of discussions with purchasing organizations, vendors gain insight which lead to their preparation
and submission of an unsolicited proposal. Sometimes these unsolicited proposals are an attempt by the vendor to bypass
the competitive process. Sometimes they are genuine attempts to inform the agency of the unique approaches and solutions
to existing problems which the agency would not have discovered on its own. Regardless of the vendor’s initial intention,
unsolicited proposals and how to handle them can present problemsfor agencies, even if and especially when there is no
written policy.
Unsolicited proposals create major headaches because, by their very nature, they offend public policy related to fair and open
competition. Acceptance of an unsolicited proposal can be challenged as an unwarranted award of a sole source contract.
While some governments, such as Nova Scotia, seek to solicit genuine new ideas in the form of unsolicited proposals from
the scientific and technology research communities, they have taken care to develop a framework of policies and guidelines
to ensure a defensible process.
Public sector organizations are wise to adopt and publish a policy which balances the interests of the private sector with the
public policy need to promote fair and open competition. As you will see, some organizations have no policy and everything
is done on an ad hoc basis. Others have sophisticated procedures designed to balance the benefits of truly innovative ideas
with the need for fair and open competition.

When there is no written policy
Let’s begin with the simplest case organizations which have no written policy. And, I expect, that most organizations fall into
this category. Many states, provinces, cities, and public agencies simply have no policy. In the absence of policy, there are
two main approaches to be followed. First, you can refuse to evaluate unsolicited proposals. This is the approach followed
by the state of Alaska. They have no written policy on unsolicited proposals. According to Alaska officials, their procurement
laws require them to seek varying levels of competition, depending on price. Unless an offer is made in response to such a
solicitation, it will not generally be considered.
-

In Australia, the Victoria Government Purchasing Board takes the opposite approach. Their policy requires public tenders over
a certain value, unless the chief executive of a department waives the requirement. So, the chief executive could accept an
unsolicited proposal as long as the process was defensible and that accountability and transparency could be demonstrated.

The RFP Report is published by
Michael Asner Consulting, Suite 203,
15233 Pacific Avenue, White Rock, B.C.
Canada V4B1P8
Phone / Fax (604) 530-7881
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Printed in Canada.
Copyright © 2000 Michael Asner
Consulting. All rights including
translation into other languages,
reserved by the publishers. No part of
this publication may be reproduced in
any form, by microfilm, xerography,
or otherwise, or incorporated in any
in formation retrieval systems without
the written permission of the copyright owner.

RFPs and the law of contracts
The process of issuing an RFP and receiving
proposals does, by design or inadvertently,
establish contractual rights and obligations. Each
RFP and the associated process should be
reviewed by your lawyer or legal department
prior to issuing the RFP. The examples and
sample RFP’s used throughout this text have been
used in many different jurisdictions in the past.
The author makes no claim about the
appropriateness, correctness, or legal
consequences of these exampless or sample RFP5.
competent legal advice should be obtained to
review your Request For Proposal an the
associated process.

Our Products
Reference Books
• The Request For Proposal Handbook
• Handling Supplier Complaints and Protests
• The REP Report
Video
• Creating A Winning Proposal (102 minutes)
Kit

2.

• A Proposal Writers Start-Up Resource Kit
for winning (U.S.) Government Business
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The basic written policy
Many organizations base their policy on that of the Model Procurement Code and
Regulations, first published in 1980 by the American Bar Association. This policy
defined unsolicited offers, how they are to be processed, and insisted that these
offers by “unique or innovative”. Existing policies for many states contain identical
language.
R3-1 04.01 Unsolicited Offers
Re-i 04.01.1
Defined. An unsolicited offer is any offer other than one
submitted in response to a solicitation.
R3-1 04.-i .2
Processing of Unsolicited Offers. The Chief Procurement
Officer of the head of the Purchasing Agency shall consider the offer as
provided in this Section. If an agency that receives an unsolicited offer is not
authorized to enter into a contract for the supplies or services offered, the
head of such agency shall forward the offer to the Chief Procurement
Officer who shall have final authority with respect to evaluation, acceptance,
an rejection of such unsolicited offers.
R3-i 04.01 .3
Conditions for Consideration. To be considered for
evaluation an unsolicited offer:
(a)
must be in writing:
(b)
must be sufficiently detailed to allow a judgement to be made
concerning the potential utility of the offer to the [State]:
(c)
must be unique or innovative to [State] use:
(d)
must demonstrate that the proprietary character of the offering
warrants consideration of the use of sole source procurement; and
(e)
may be subject to testing under terms and conditions specified by
the [State].
R3-1 04.01 .4
Evaluation. The unsolicited offer shall be evaluated to
determine its utility to the [State] and whether it would be to the [State’s]
advantage to enter into a contract based on such offer. If an award is to be
made on the basis of such offer, the sole source procedures in Regulation
3-205 (Sole Source Procurement) shall be followed.
R3-i 04.01 .5
Confidentiality. Any written request for confidentiality of
data contained in an unsolicited offer that is made in writing shall be
honored. If an award is made, confidentiality of data shall be agreed upon
by the parties and governed by the provisions of the contract. If agreement
cannot be reach on confidentiality, the [State] may reject the unsolicited
offer.

In the state of Arizona, unsolicited proposals must first qualify as sole source or
emergency and then must be evaluated on their merits. Here is the Arizona
statute:

41-2557. Unsolicited proposals

A contract may be awarded based on an unsolicited proposal only if the director determines in writing that the
conditions of either section 41-2536 (which deals with sole sourcing) or 41-2537 (which deals with emergency
procurements) exist. The determination shall include all of the following:
1. The proposal is innovative and unique.
2. The proposal is not available without restriction from another source and does not closely
resemble a similar product which is either available or pending in the industry.
3. The technical office of the purchasing agency receiving the proposal has sufficiently supported its recommendations
with facts and circumstances that preclude competition.
4. The procurement officer has approved in writing the award of a contract based on the unsolicited proposal.

Detailed policies and procedures
The final group consists of policies provided by 3 organizations. These policies are much more elaborate and more specific
than the second group. Each of these policies provides a framework and a process for submitting unsolicited proposals. Each
provides guidance on the required contents and review process.

Province of British Columbia, Canada

(http://www.fin.gov.bc.ca/ocg/fmb/manuals/gmop/gm8-432.html)
The first example is from the Province of British Columbia, Canada. This 5-page document has some interesting features.
The policy only applies to information technology goods and services. It first identifies the policy objectives and then describes
a review panel which is drawn from a variety of agencies. Following this, the policy identifies the contents of an unsolicited
proposal and the timetable for the review process. Here are more details about each of these features:
General
In this section, an “unsolicited proposal” is defined as a supplier-initiated offering of Information
Technology (IT) services or solutions to government. The aim of such a proposal is to enable an IT supplier to
establish a sales contract or business alliance partnership with government that is neither the result of a competitive
solicitation nor the result of a ministry-initiated direct award. Until now, there was no approved method of accepting this
type of proposal.

Objective
The objective of this policy is to provide a framework that enables government to:
complement its open and public tendering policy with a process that responds quickly and
effectively to unsolicited proposals;
accept proposals that give decided value to government operations;
foster growth in the British Columbia IT sector by providing a new avenue of opportunity for
direct sales of unique technology; and,
encourage development of partnerships between BC-based IT companies and others.
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I Ministries can receive unsolicited proposals from the private sector If the ministry determines that the proposal
warrants consideration then the proposal must be submitted to the Unsolicited
Proposals Review Panel 2 The proposal must demonstrate that

itis unique and,
it addresses the current or future needs of government, and
the goods or services are not otherwise available in the marketplace
3 Unsolicited proposals received in the proper format must be reviewed by the Unsolicited ProposalsReview Panel
The Panel will be chaired by the Purchasing Commission and comprised of members drawn from
the Purchasing Commission
the interested ministry(ies)
Treasury Board Staff,
the InformatIon Technology Services Division
the Information Science and Technology Agency and
optionally at the discretion of the Purchasing Commission disinterested third-party(ies)
Panel members will be selected by the Chair and selection will be based on the nature Ofthe proposals requiring
review.
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The Panel must ensure that the unsolicited proposal meets the criteria as stated in 2 above before contract
negotiations commence
.
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I Proposal Format
Proponents should ensure that their unsolicited proposal includes the following elements
Cover page including

*

-

*

proponents legal name
proposal title
submission date
contact name and
total cost of proposal

Table of contents

Recognition that the proposal is subject to the Freedom of Information and Protection of Privacy Act upon receipt by
government
*

*

A summary including
-

*

Body of the proposal including

-

4.

what would be achieved
why the proposal is unique
expected outcome emphasizing the expected knowledge goods services and benefits that may result
what is expected from government and
potential partners and their level of participation

background; .:
proposal statement of definition;

.
.

..•

.
..

..

.
.

.

•:
•

•:
~.

•
•

.
•

.
:..

:..

•
.

step-by-step description of phases and tasks describing
-where the wOrk will be done.
:•
•:
.: .:: :.
-who will do the work,
-project duration
material and travel,
-expected tangible or intangible property to be created or technology applied, and,
expected deliverables to government

-

•

::.

.

.

•

.

•~:..

~

-

-

*

•

.......

Management plan including
project funding sources;. :
•:
:.~,
project plan including resource and personnel allocation tasks, timelines, milestones, and deliverables
project monitonng and control,
key personnel descriptions with resumes and project responsibilities
proponent profile including financial and management position and
risk management methodology

-

•

-

•

•

..

. .. . ..

*

Cost/payment schedule for project and

*

Appendices including technical and corporate background information

.

•

:...

•:~ ~

Federal Dept. of Energy
Guide for the Submission of Unsolicited Proposals
(www.pr.doe.gov/gdtoc.html)
The second example is from the Dept. Of Energy of the U.S. Federal government. While we don’t usually deal with U.S.
federal departments, this example illustrates some important elements of a policy related to unsolicited proposals. This 13page document provides some valuable insights into the process and some detailed directions for submission and evaluation.
Here are some of the highlights from this document.

The unsolicited proposal is another method used by the DOE to fund research and development An “Unsolicited
Proposal” is an application for support of an idea method or approach which is submitted by individuals, businesses
and organizations solely on the proposer s initiative or as a result of a Notice of Program Interest (NOPI) in the
Commerce Business Daily or the Federal Register, and not in response to a formal Government solicitation Funding
of unsolicited proposals is considered a noncompetitive action
U

PART I Submitting an Unsolicited Proposal
-

An unsolicited proposal may be accepted by DOE if it
•
•
•

demonstrates a unique and innovative concept or demonstrates a unique capability of the submitter,
offers a concept or services not otherwise available to the Government, and,
does not resemble the substance of a pending competitive action

The unsolicited proposal is the document intended to persuade the staff of the DOE and other qualified members of
the scientific and engineering community who review and advise on the proposed work, that the project represents a :
worthwhile approach to the investigation of an important timely problem Each proposal should be self-contained and
written with clarity and thoroughness
_____

5.

A program office may encourage researchers to submit unsolicited proposals by issuing a notice of program interest
(NOPI) An NOPI provides general, broad information about the particular DOE program interest in obtaining research
applicable to general problem areas or program objectives These are not formal solicitations An NOPI is a
communication device which informs and helps potential interested proposersto focus on broad areas where
submission of an unsolicited proposal may
be mutually beneficial to both DOE and the proposer
U
U
U

WHAT TO SUBMIT
The unsolicited proposal forms the basis for both further technical evaluation and for a contract or grant award No
particular format.need be followed for the submission of unsolicited proposals. However, an unsolicited proposal
should, as a minimum, cover the points discussed in this guide, Eight copies of the propOsal should be submitted.
Processing
be delayed
if DOE
receives
less than the required number of copies. (State or local Governments or:
Indian Tribalmay
Government
should
use
the
.

.

.

. .

.

.

.

.

.

.

..

..

.

Standard Form 424 for assistance applications)
Elaborate proposals or presentations are not desired. Each applicant should review the submission to ensure that all
data necessary for critical evaluation is included initially. Correspondence generated by omission of essential items
delays processing of proposals The following is a list of essential items that an unsolicited proposal should contain
Cover Page

.

..

. ...

..

..

.

~

...

.

.

Basic Information
:1. Name and address of submitter;

.

.

.

.

.

.

.

.

2 Proposal submission date,
3 When applicable reference to the Notice of Program lnterest~
4 Type of business (jndicate whether profit, nonprofit educational, small business woman-owned socially and
economically disadvantaged or other)
5 Proposed starting date and estimated period of performance
6 Period for which proposal is valid (minimum of six months from date of submission)
7 Names and telephone numbers of the proposers primary business and technical personnel whom DOE may
contact for evaluation or negotiation purposes
8 Signature of person authorized to contractually represent the individual or organization,
9. List of other Federal, State, or local government agencies or private organizations to which the proposal has been.
submitted and/or those funding the proposed effort, and,
10 Statement that the proposal may, or may not, be subjected to external review (See Limited Use of Data

)

Business and Financial Information
1. A cost estimate for the proposed effort sufficiently detailed by element of cost to permit a meaningful evaluation
(where a cost-sharing arrangement is proposed, the proposer’s share should be separately identified and similarly..
detailed),
2 A descriptive brochure if available of the proposer s organization if applicable and

6.

.

4 The proposer & capabilities, related experience, facilities, techniques, or unique combinations of these
which are integral factors for achieving the proposal objectives,
5 The qualifications capabilities, and experience of the proposed principal investigator team leader, or
key personnel who are critical in achieving the proposal objectives,
6 The appropriateness of proposed costs

7 The availability of funding to support the proposed project and the relative merit of the project to others which could
be supported, with the same fünds~’..’
.‘I’..~..
.:..
:.
‘.::~ I.
~

..~
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~

~

.
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:.::.~ .,

~
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Unsolicited proposals may be accepted Upon a determination by the responsible official ordesigriee, that support
(award of a contract/grant or other arrangement as authorized by law) to the proposer is justified because the proposal
was submitted on the proposer s own initiative, and the purpose is to explore a method, approach, or an idea or to carry
out an initial development in support of DOE s mission which (a) demonstrates a unique and innovative concept, or,
demonstrates a unique capability of the proposer to provide the particular research sciences proposed, (b) offers a
concept or services not otherwise available to the government, and © does not duplicate or resemble the substance of
a pending competitive acquisition (FAR6 302-l(a)(2)(l))
A favorable comprehensive evaluation of an unsolicited proposal is not in itself, sufficient justification for executing a
noncompetitive award with the offeror When a document qualifies as an unsolicited proposal but the substance a) is
available to the Government without restriction from another source, or (b) closely resembles that ofa pending
competitive solicitation or© does not demonstrate an innovative and unique methods, approach or concept, the
unsolicited proposal shall not be accepted (FAR 15 507 (a))
.

DOE has no obligation to make an award even if the technical evaluation is favorable, since other priorities or funding
limitations may preclude such action
The proposer will be notified if it is decided that the proposal will not be supported Copies of unsolicited proposals
which have been declined will not normally be returned except on the written
request of the principals involved
If, on the other hand, the decision is made to support the proposal, the proposer will be advised and may be asked to
submit additional details revised budgets, or simply a confirmation of the proposal goals Plans for getting the project
underway may be firmed up at this time, but no real commitment of funds may be made until formal notification action
is completed
A proposer may propose activities that are also of interest to other agencies Interagency proposal evaluation may be
initiated With the prior written approval of the proposer If found acceptable, an agency may write a separate
contract/grant or jointly fund the program with another agency having a collateral interest

McGraw Hill (New York)just released the Second Edition
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of our reference book The Request For Proposal
Handbook. The first edition sold about 2000 copies and
is being used bypublic buyers throughout North America.
Updated and greatly expanded to provide current laws,
regulations, and examples of effective RFPs, it now
includes a CD to give you more than 600 pages ofactual
re,erenceuocumen S.

Virginia
A Guide to the Submission & Evaluation of Unsolicited Proposals
(http://www.vipnet.org/ccc/unsolic4.htm)
The final example is from the state of Virginia. This 15-page policy is the most comprehensive one that we found. It is almost
identical in parts with the policy of the Province of Nova Scotia. Both policies deal with the same issues, and in many places,
contain identical language. The policy has some interesting features. It first deals with the expectations associated with
unsolicited proposals:
INTRODUCTION
The following information discusses how the Commonwealth Competition Council will address unsolicited proposals
received under the authority of the Virginia Government Competition Act of 1995, Code of Virginia Chapter 45, § 9-346,
“Unsolicited Proposals.”
The Code states that “The Governor or the General Assembly may direct any state agency to perform a public/private
performance analysis covering any commercial activity for which the [Commonwealth Competition] Council has
received a qualifying unsolicited proposal from a private entity which is consistent with the Council’s purposes and
duties as provided in §9-342. The provisions of this section shall not apply to transportation-related projects initiated
pursuant to Chapter 22 (~56-556,et seq.) of Title 56.”
As defined by the Virginia Government Competition Act of 1995, commercial activity means performing services or
providing goods that can normally be obtained from private enterprise.
The Commonwealth Competition Council is committed to:
•

ensuring that Virginia government requirements are fulfilled through an open and fair process that provides the
highest possible value to the citizens of Virginia;

•

ensuring that all proponents have a reasonable opportunity to participate in government business
opportunities;

•

encouraging economic development;

•

encouraging Virginia businesses to be highly competitive and responsive to changing market demands; and

U

maintaining accountability to the public for procurement decisions.

The Commonwealth Competition Council is committed to encouraging originality and innovation in the procurement
and the provision of public services. As a philosophy, the Council promotes thoughtful and value-added approaches to
the management of Virginia government operations and service delivery. As such, the Council makes every effort to be
open to the business community and its new ideas.
The Commonwealth Competition Council encourages Virginia State government officials to adopt new innovative and
competitive ways of doing business as provided in §9-342. In an effort to avoid the limitations of previous methods,
Virginia government has adopted new approaches in the fast changing information age. These methods have proven
most useful in
encouraging more dynamic and flexible solution-oriented procurements to be undertaken.
This document provides a workable means for private entities with a unique and innovative idea or problem-solving
assessment to present their idea to the Commonwealth Competition Council and to receive consideration of their
proposal. In an effort to address this issue, the Commonwealth Competition Council encourages the presentation of
unsolicited proposals by private sector proponents to participate as partners in the creation of new and innovative
responses to the ongoing challenges faced in the government business environment. This guide provides the process
to support proponents in that activity.

9.

UNSOLICITED PROPOSALS
The unsolicited proposal is expected to:
•

provide a means for proponents to identify and solve problems or conditions faced by Virginia government;
allow proponents to present valuable and unique innovations for consideration;

•

offer a forum where ideas of significant technical, economic, or social merit may be presented without the
proponent losing proprietary interest in them.

While the unsolicited proposal process is designed to encourage proponents to offer unique, innovative, and valuable
ideas, it is not intended to be:
•

a way to justify sole source contracts or avoid the competitive process;

•

a subsidy or grant vehicle;

•

a method for the pirating of ideas or methodologies for Virginia government use;

•

a mechanism to totally transfer the risk of government responsibilities to the private sector.

In order to ensure that the unsolicited proposal process is credible, consistent, defensible, and will attract quality
proposals, it must satisfy a number of stringently applied conditions. The process must at all times:
•

satisfy a need of Virginia government;
be fair, open and accountable;
•

be evaluated by objective parties and be able to satisfy an independent review;

U

demonstrate that Virginia government will receive the best possible value;

•

respect the intellectual proprietary rights of the proponent to the extent allowed by law.

•

encourage truly innovative and unique proposals.

BRINGING STRUCTURE AND DISCIPLINE TO THE PROCESS
Virginia agencies and private sector proponents alike have indicated to Virginia government that a structured process
and consistent set of rules for considering unsolicited proposals are required. This guide addresses these issues by
providing the necessary instructions and general guidance to assist proponents in the preparation of an unsolicited
proposal and to assist agencies in the assessment of proposals.
It is recognized that in the interest of fairness and accountability, the process outlined here is rigorous and demanding.
It requires that proponents put a great deal of thought and effort into the development and preparation of a proposal. It
also places a responsibility on Virginia government to be diligent in the evaluation of any proposal. As such, some costs
may be incurred on the part of the proponent as well as the government. All parties should therefore be very careful
not to underestimate these implications when considering the unsolicited proposal process. It is understood that each
participant will absorb their own costs in the preparation and evaluation of unsolicited proposals.
It should also be recognized that the Commonwealth Competition Council reserves the right to make a
recommendation to the Governor or the General Assembly to consider a qualifying unsolicited proposal or not
recommend any unsolicited proposal at its sole discretion. The Commonwealth will not be required to perform
comprehensive evaluations of unsolicited proposals which do not satisfy the qualifying requirements of the preliminary
review process.

10.

Unsolicited .P.rop9sals May be Considered
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Within the provisions of §9-342 of the Code of Virginia unsolicited proposals are one of the means by which Virginia
government and the Commonwealth Competition Council may encourage and consider innovative or unique methods
or approaches from sources outside the government This can aid in the delivery of efficient government services,
reduction of costs and debt promotion of desirable technological development or contribution to the general
economic development and well-being of Virginia citizens
Freedom of lAformation Aôt.
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Pnor to the approval, an unsolicited proposal will be considered the property of the proponent and wilt only be made
available for examination by those persons directly involved in the review and evaluation of the proposal Once
approved for evaluation unsolicited proposals submitted to the Commonwealth become the property of the
Commonwealth and are subject to the Virginia Freedom of Information Act If a contract is entered into with the
Commonwealth, the proponent thereby agrees to
public disclosure of the contents of their unsolicited proposal Any information in the unsolicited proposal the proponent
considers to be proprietary should be marked as required by the Virginia Public Procurement Act and will be subject to
appropriate consideration as defined within the Virginia Freedom of Information Act
Proponents disclosing any trade secrets or proprietary information as part of an unsolicited proposal should be aware
that the Virginia Freedom of Information Act will apply unless the proponent invokes the protections of §11-52 ofthe
Code of Virginia Section 11-52 (D) requires such invocation to be made in writing, prior to or upon submission of the
data sought
to be protected
Should the State decide at any point to discontinue consideration of an unsolicited proposal, it will at the request of the
proponent, return or destroy all copies of the proposal in its possession The State will, however retain copies of its
evaluation reviews and assessments to be able to respond to future general public inquiries or information requests
The following sections outline the definitions guidelines and processing of an unsolicited proposal
The following sections outline the definitions guidelines, and processing of an unsolicited proposal
APPENDICES A and B detail the requirements and format of an unsolicited proposal
.
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What is a Qualifying Unsolicited Proposal?
It is a written proposal submitted to the Commonwealth Competition Council for the purpose of offering goods or
services to Virginia government for which the proposal is not in response to a formal or informal request from Virginia
government To be considered a qualifying unsolicited proposal by the Commonwealth Competition Council, it must
•

potentially satisfy a governmental need or problem,

•

be innovative and unique

•

be independently originated and developed by the proponent

•

be prepared without government assistance,

•

include sufficient detail so that the government can determine if evaluation and support is worthwhile, and
whether. the proposed work could benefit the agency’s program delivery/research activity, or support other
public service considerations,

•

not be principally for the purchase or contracting of routine goods and services

What is an Unqualified Unsolicited Proposal?
Advertising materials, contributions, and technical correspondence as defined below are not considered qualified
unsolicited proposals
•

Advertising/Promotional Material

Material designed by a proponent which presents products, services or potential capabilities or determines the
governments interest in buying these products or services
•

Contributions

A concept suggestion, or idea presented to the government for its use with no indication that the proponent intends to
devote any further effort to it on the governments behalf
•

Technical correspondence

Written requests for information regarding government interest in research areas, or submissions of research
descriptions, pre-proposal explorations and other written technical inquiries
PROCESSING OF AN UNSOLICITED PROPOSAL
The consideration of an unsolicited proposal under the provisions of § 9-346 of the Code of Virginia involves a number
of steps
•

Commonwealth Competition Council review/recommendation or rejection

•

Commonwealth Competition Council recommendation to the Governor or General Assembly,

•

Governor or General Assembly directs agency to evaluate proposal

•

Review by the affected agency or multi agency evaluation team

•

Recommendation by affected agency evaluation team

U

Action by the affected agency

Commonwealth Competition Council review/recommendation
When the Commonwealth Competition Council receives an unsolicited proposal, it will be reviewed to determine if it is
of sufficient interest tojustify a recommendation to the Governor of the General Assembly for more formal
consideration During this initial review, the Council will examine the unsolicited proposal to satisfy itself that the
proposal:
. . ...~
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•

is unique

•

addresses a significant problem, issue or need

U

has sufficient merit to warrant further consideration
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A favorable initial review by the Commonwealth Competition Council does not, in itself, justify or imply the intention to
award a contract without providing for the affected agency review and full and open competition In addition to failure to
satisfy the criteria outlined above the Council will recommend against the further consideration of an unsolicited
proposal when

12.

•

the goods and services are readily available from another source,

•

it

resembles a current or upcoming competitive procurement that has been or will be formally requested,

•

it does not demonstrate a particularly innovative approach, or concept, or is not deemed to be of sufficient
value to the Commonwealth;

•

it is beyond the financial means of the affected agency;

•

a similar proposal has been evaluated by the agency during the current fiscal year.

The Commonwealth reserves the right to consider or reject an unsolicited proposal. The affected agency will not be
required to perform evaluations of proposals which do not satisfy the qualifying requirements of an unsolicited
proposal.
If the Governor or the General Assembly directs the agency to evaluate the proposal, the Commonwealth Competition
Council will assist the affected agency in the evaluation of the proposal.
While no specific response time can be identified for each phase of evaluation, the Council will provide regular status
reports to the proponent. As proponents may appreciate, complex proposal offerings will require some time to be
assessed. Every effort will be made to complete the evaluation process as expeditiously as possible.
As part of the initial review, the Council will determine if they wish to recommend a detailed consideration of the
proposal or if it should be discontinued at that point. If discontinued, the Council will advise the proponent to that effect
and will give the reasons for that decision. The Council retains the final authority to make recommendations to the
Governor and the General Assembly pursuant to §9-346 of the Code of Virginia.
If the Commonwealth decides at any point to discontinue consideration of an unsolicited proposal it will, at request of
the proponent, return or destroy all copies of the proposal in its possession. The Commonwealth will, however, retain
copies of its evaluation reviews and assessments to be able to respond to future general public inquiries or information
requests. Evaluation review and assessment materials made available for public review through the Virginia Freedom
of Information Act will not include any materials deemed to be proprietary in nature, in accordance with State law.
Proponents should be aware that any donation made to the Council under §9-345 (B) of the Code of Virginia will
eliminate consideration of that entity for awards made as the result of a Council recommendation. Section 9-345 (B)
states that “No entity which has made a gift, grant or donation to the Council shall be eligible for a contract award
which results from action of a Council recommendation.”
Comprehensive Review by Affected Agency
Upon receipt of an unsolicited proposal from the Commonwealth Competition Council through direction of the
Governor or the General Assembly, the affected agency(ies) will undertake a review using at a minimum the
“Public/Private Performance Analysis” arid the “COMPETE” program. The formation of a specific evaluation team is
recommended. This group may be made up of representatives from:
•

the agency personnel having technical knowledge of the proposed area;

•

the Department of Planning and Budget;

•

the facility that may be involved;

•

the Division of Purchases and Supply;

•

the Commonwealth Competition Council;

•

other expertise as necessary.

When performing a comprehensive evaluation of an unsolicited proposal, the affected agency will consider the factors
contained in the “Public/Private Performance Analysis” and the “COMPETE” program. In addition, the following factors
are appropriate for consideration during the review of a particular proposal:
•

unique and innovative methods, approaches, or concepts demonstrated;

•

issues, needs and problems not previously identified;

I

•

overall scientific, technical, economic, or social merits

•

economic and regional development potential,

•

departmental and government wide service delivery impacts

•

fiscal and budgetary implications,

•

legislative and regulatory implications
proponents capabilities, related experience, facilities, techniques or unique combinations of these factors
qualifications, capabilities and experience of the team and key personnel proposed,

•

degree of interest and support by the affected agency,
ability and willingness of agency to fund and manage the proposed initiative as needed

:If the proposal is cost-effective and satisfies these requirements, the affected agency’s evaluation team shall prepare
an
evaluation
anddoes
make
recommendation
regardingthe
theaffected
acceptance
of theevaluation
proposal to
the head
of the. with
agency.
If the report
proposal
nota satisfy
these requirements,
agency’s
team,
in conjunction
the Commonwealth Competition Council, may provide the proponent with an opportunity to submit such additional
information as may be requested to complete the evaluation, or discontinue any further consideration of the proposal.
vheri.warranted, and so Ing as they do not materially alter the nature of the proposal, the affected agency may enter.
into non-binding discussions with the proponent to clarify or expand upon features of the proposal Typically such
discussions may be held to explore costing implementation and project management concerns
It should be noted that budget allocations are not set aside for the funding of unsolicited proposals and that to
succeed, unsolicited proposals must compete with other program and government priorities For this reason,
proponents are cautioned to expect that, notwithstanding the acknowledged utility and potential associated with their
proposal, it is entirely possible that prOjects will not proceed due to budgetary considerations:
RECOMMENDATIONS AND DECISION-MAKING
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A favorable overall evaluation of an unsolicited proposal by the affected agency’s evaluation team does not, in itself,
justify or imply the intention to award a contract without providing for a full and open competition as required by the
Virginia Public Procurement Act Specific guidance is contained in the Code of Virginia Chapter 7, Title 11 and such
rules and regulations as the Department of General Services Division of Purchases and Supply, may prescribe
.

In addition to failure to satisfy the criteria outlined above, the affected agency evaluation team will recommend against
the acceptance of an unsolicited proposal when
•

the goods and services are readily available from another source,

•

it resembles a current or upcoming competitive procurement that has been or will be formally requested
it does

not demonstrate an innovative and unique approach or concept or is not deemed to be of sufficient
value to the Commonwealth of Virginia
it is

beyond the financial means of the affected agency

Recommendation by the Affected Agency
When the affected agency evaluation team has completed its assessment of the unsolicited propOsal, it shall submit a
report and recommendation to the head of the affected agency. If the agency accepts the unsolicited proposal, it will.
prepare an advertised Request for Proposals (RFP) or Invitation for Bids (IFB) to provide for a full and open
competition under the Virginia Public Procurement Act. The affected agency will also notify the Commonwealth
Competition Council of its decision.
.

.
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Notification to Proponent
For those proposals making it to the final stages of evaluation and approval, the affected agency will advise the
proponent regarding the outcome of the decision-making process and to the degree possible, the reasons for the
decision reached, as soon as possible after a decision has been made
APPENDIX A
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SUBMISSION OF AN UNSOLICITED PROPOSAL
Unsolicited proposals are to be endorsed by an official of the proponent organization authonzed to sign for and commit
the organization Normally the unsolicited proposal will be submitted to the Commonwealth Competition Council in
accordance with § 9-346 of the Code of Virginia The Commonwealth Competition Council will conduct the initial
review process for the proposal
Itis the responsibility of the proponent to prepare a clear and persuasive case in support oftheir proposal The project
or program requirements discussion is central to the demonstration of a credible proposal While the contents are
specific to each proposal and will vary according to circumstances each unsolicited proposal should include the
following information
•

description of the need problem or condition for which a solution or innovation is being proposed,

•

knowledgeable background information relating to the problem

•

the role that the proposal’s concept will play in support.of the agency’s operations (how the proponent expects
that hislher products and services will assist the Agency),

•

description of the traits that make the proposal innovative and unique and/or attractive relative to other options
fiscal budgetary, economic development and social implications

•

legislative and regulatory implications,

•

technical background information relevant to the proposal,

•

known constraints and risks (e g location environment, cost management issues, security arrangements,
etc)

•

proponents unique capabilities related experience facilities techniques, etc,

•

qualifications, capabilities, and experience of the team and key personnel,

•

business relationship expected (contractual expectations conditions safeguards provisions, scheduling,

,

means for identifying/dealing with scope changes etc)
APPENDIX B
PROPOSAL FORMAT...
.
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To simplify preparation and evaluation the unsolicited proposal should be written and presented according to the
following general format
•
•
•
•
•
•
•
•
•

Proponent Profile
Agency/Situation Overview
Objectives and Outcomes
Basic Requirements and Project Approach
Detailed Technical Requirements
Project Scope and Time Frames
Constraints and Project Controls
Deliverables and Work Plan
Agency Responsibilities
Reporting and Project Management
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Colorado Department of Transporation
Guidelines for Preparing Requests for Proposals
Here are the published rules that the evaluators must follow.
RFP EVALUATiON COMMITTEE RULES
1. Vendor contact: The committee members will be strictly prohibited from participating in individual meetings, iunch, entertainment, or anyother direct contact
with vendors once you have been appointed to the Evaluation Committee.
2. Members must have no personal interest in what vendor has recommended.
3. Members must have professional interest that the recommendation of the Committee could lead to the selection ofa given vendor and that such vendor can
and wiil provide a product or service to the State of Colorado in an acceptable manner.
4. Evaluation committee members must have a sufficient understanding of the evaluation process and the rules associated with the evaluation process to legally
support and defend them, if necessary.
5. Each member will be requested to attest that they have no personal interest in what vendor has recommended and that they understand and can perform with
the rules set forth within.
6. Items of question will be brought before the entire Committee. Contact with vendors will be conducted through the Purchasing Office and responses will be
presented either verbally to the Committee by the vendor, or in writing to the Committee. If verbally, appointments between the vendor and the
Committee will be coordinated by the Purchasing Office. If in writing, schedules for submission will be coordinated by the Purchasing Office.
7. The Committee is directed to perform as fair an evaluation as possible of all proposals and to set aside prejudices.
8. Each member will be requested to sign a form stating his/her participation and concurrence or non-concurrence to the reports for content and recommendation.
If he/she takes exception to a given item or the Committee as a whole, he/she shall use this method to record such exceptions.
9. During the process of evaluation and while meetings are in session, the Committee shall maintain confidentiality. No member shall transmit, communicate,
or otherwise convey preliminary conclusions or results of what was bid by the vendors, or that a given vendor will be selected. All internal workings
of the Committee shall be kept confidential until the Committee has completed its work and its report, and the selected vendor has been officially announced
by the Purchasing Director. You, as a Committee member, may report schedules and activity which are not to be confused with the activity or results of
the Evaluation Committee.
1 0. The first mandate of the Committee after receipt of the proposals shall be to eliminate from further evaluation any and all vendors who do not meet the
predefined mandatory requirements.
11. If such process eliminates all or all but one vendor, the Committee will adjourn until appropriate management action can be taken.
12. if the conditions set forth in Item 10, do not occur, the Committee shall proceed with the detailed evaluation of the two or more remaining vendors.
13. Each member will initiate, conduct, and complete an individual evaluation of each vendor. The evaluations will be summarized and averaged for the Committee
as a whole.
14. it may develop that members ofthe Committee will not always arrive at the same conclusions. The Committee will discuss any individual differences as best
as possible, which may include requests for additional material. The resulting discussions or materials may bring consensus or each member may
retain his/her independent thinking in his/her rating which will be averaged with the other evaluations.
15. Wherein these methods produce an unacceptable conclusion to any member, he/she may, at his/her option, take exception in their final report. Where such
differences are matters of fact (mathematical in nature or facts of evidence), and cannot be resolved by consensus, the Committee Chair shall rule. A
record ofthe evaluation events shall be kept in the event of such rulings, by the Chair.
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The newsletter ofideas, checklists, guidelines and information about the Request For Proposal

Michael Asnei Editor

The RFP process represents the creative side of public procurement and we need to focus less on point systems and more on
pcrforniance or outcome based specifications and criteria, seeking clarification and necotiations. [he true test of any procurement
method is the results.
The RFP process is somewhat like panning for gold. You start with a pan of gravel and eventually you woik your way do~~n
to the
nuggets. 1-lowever, man’ procurement professionals lose the nuggets and award to the biggest rock.
1
John Adler
Director of Proc ureinent
State of Arizona
John.Adler’ii.AD.STATE. AZ. ~IS

Over i/ic course of the years, we have had numerous requestsfrom individual readers asking us where to fInd
information about either (a) the development of in house RF.P process training or (b) some recommendations
about which outside organizations offer such training. Consequently we ‘ye decided to devote this month ‘s issue
to the topic.

A SMALL INVESTMENT REDUCES THE RISKS:
A BRIEF OVERVIEW OF RFP PROCESS TRAINING
by Michael Asner and Sharon Sheppard
It is well known to procurement professionals that training is a key differentiator between staff who know and can capably carry
out their designated duties and those whose blunders end up in litigation that destroys not only their careers but their director’s
as well.
Most agencies, of course, hold in-house workshops or send their staff out to overview courses on the competitive bidding
system. The National Institute of Governmental Purchasers (www.nigp.org) has a highly detailed certification program devoted
to procurement available via seminars and classes held around North America. Other professional associations, such as the
Ontario Public Buyers Association (www.vaxxine.com/opba) even offer courses on line. Yet, we were very surprised to learn
that only a few agencies and organizations cover the RFP process as a separate topic of study, not because it is outside the
general context of procurement, but because it is probably one of the most complex procurement methods.
Given the amount of money RFP driven procurements usually involve and the higher potential for litigation, the importance
of RFP Process Training for your staff can’t be ignored. The fact is that most public sector bodies and private sector
corporations spend millions of dollars each year developing RFPs to procure a variety of goods and services ranging from
computer systems, land use studies, food services, and health care programs. Unfortunately, many of these RFPs end up
with serious deficiencies. Sometimes, requirements are vague or incomplete. Sometimes, the RFP itself is poorly written and
difficult to understand. Often, both the selection process and the evaluation criteria are ambiguous.
As suggested by John Adler, Director of Procurement, Arizona, these sorts of RFPs are not effective. Nor do they promote
the selection of the best proposal. At the same time, they are difficult to defend as being fair. They can not stand up to public
scrutiny.
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The process of issuing an RFP and receiving
proposals does, by design or inadvertently

However, procurement is changing. In many organizations it is being
decentralized and with decentralization there is always the risk that the lessons
previously learned get lost. Training is often the difference between success and
failure; between finding a supplier capable of providing a solid solution and
ending up in court. This issue of the RFP Report looks at training. This issue is not
based on months and months of research, but rather is a sampler of the sorts of
training activities currently found in public bodies. The newsletter will not define
your training program, but rather will provide you with a few good ideas and
examples.

Who’s Doing What
In putting

•
RFPs and the law of contracts

Past issues of this newsletter have provided some material to help you reduce
these risks. We’ve presented a variety of good practices, informed you about
books and publications, directed you to model RFPS, and to guidelines published
by public sector bodies. All of these contribute to effective RFPS.

•
•

together this edition, we spoke to a lot of organizations, discovered a lot
of work in progress, and selected a few examples to help you in considering this
vast topic. Some provinces, states, and major cities have developed their own
training programs. Some states like Alaska have developed their own programs;
others, like Arizona are in the process of creating their own. Finally, there is a
third group of organizations, like Washington, that have no formal in-house
program and rely on outsiders such as the NIGP. Most public bodies simply hire
qualified procurement staff and permit them to attend conferences and enroll in
external training programs. With the increasing importance of RFPs, more entities
are tightening up their process by constantly improving their in-house practices,
developing in-house training capabilities and examining practices in other
jurisdictions.

establish contractual rights and obligations Each
RFpandtheassociatedprocessshouldbe
reviewed by your la~’eror legal department

•

:
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prior to issuing the RH? The examples and
sample RFPs used throughout this text have been
used in many different jurisdictions in the past

:

The author makes no claim about the

a

appropriateness, correctness, or legal
consequences of these examples or sample RFP5
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competent legal advice should be obtained to
reviewyour Request For Proposal an the
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What Some Organizations Offer: A Look at Training, Seminars and
Workshops
The National Association of State Procurement Officials (www.naspo.org) does
not appear to offer any training programs.
National Institute of Governmental Purchasers (www.nigp.org) offers extensive
professional training. However, their RFP training is integrated with the rest. The
NIGP has indicated that they plan to produce a CD of the RFP process sometime
in the next two years.
The Ontario Public Buyers Association (www.vaxxine.com/opba) integrates RFP
process training into its course on competitive bidding. OPBA seems to be ahead
of the rest in terms of forward thinking: theirs was the only online training offering
we found.
Purchasing Management Association of Canada (www.pmac.ca). Like NIGP,
PMAC strives to be an all inclusive training and certification body. Their
professional development seminars cover a broad range of topics from
fundamentals of purchasing to drafting contracts.

• The Request For Proposal Handbook
• Handling Supplier Complaints and Protests
• The RFP Report

Video
Creating A Winning Proposal P02 minutes)

Kit

•

•
•
a

• A Proposal Writers Start-Up Resource Kit

2. for winning (U.S.) Government Business

•

The Acquisition Reform Communications center (ARCC) provides some great
videotapes dealing with RFP issues. ARCC is a directorate under the Defense
Acquisition University whose purpose is to provide and disseminate information
about procurement reform in the Dept. of Defense. They broadcast regularly and
capture each broadcast on tape. Tapes cover issues such as contract pricing and
past
performance.
favoriteanis acquisition
Oral Presentations
entertaining
on police
dramas My
in which
team hits athehighly
streets
to get thespoof
best
value. All of the tapes are free. (http:/1209.245.246.8/Merchantlbr98Ol 28.htm)
-

APPROACHES TO RFP PROCESS TRAINING
While admittedly our research is not comprehensive, what did arise from our brief overview is the fact that there seem to be
three basic approache.s to RFP process training.
$

Procedural Approach. Some organizations base their training on teaching staff “how-to” regarding the specific rules
and procedures to be followed. The State of Alaska provides a great example of this.

•

Legal Perspectives Approach. Some organization’s training deals with the duties and obligations of both buyers
and vendors. A good example is the course offered by the Purchasing Management Association of Canada (see
Samples).

a

Cross Jurisdictional/Global Approach. Some workshops present a global perspective on the RFP process based
on examples from many different jurisdictions.

Which is the best approach? That depends on your organization and your staffs training needs. Certainly your staff should
be ‘up’ on the legal issues constraining your agency’s development and handling of RFPs. They should also have a basic
appreciation of procedural processes. An understanding of how other jurisdictions do it would certainly be beneficial to those
with senior procurement responsibilities. It stands to reason that even for ground level staff the ‘optimum’ training program
would combine some of all of these approaches.

Policy is a key component of an effective training program
Training must compete for funding and the competition is fierce. Some organizations enshrine their training objectives in
policy. In so doing, they ensure that training receives adequate attention from senior management. While there are many good
examples of policies related to training, we’ve selected our example from Australia. The Victorian Government Purchasing
Board provides some excellent documentation about many aspects of procurement. Here is an extract from their policy:
C5 Procurement & Contracting Training (http://www.vgpb.vic.gov.au/polguid/polC5.htm)
Preamble
The need for training in procurement and contracting has been recognised at all levels of government. The VGPB Training
Policy:
1.
2.
3.

specifically sets standards for any training undertaken by Accredited Purchasing Units, and other
relevant staff, as part of a department’s commitment to the VGPB accreditation process;
ensures that VPS staff who require training in procurement and contracting have access to appropriate
high quality professional development opportunities in the most efficient and effective way; and,
allows departments and agencies to identify and manage their own training delivery programs whilst
providing benchmark standards consistent with government policy.

Policy
Department and agency staff arranging or undertaking official (i.e. related to the VGPB accreditation process) training and
development in procurement and contracting functions such as planning, specification writing, tender evaluation, contract
establishment or contract management, will
•
•
•

utilise the curricula (incorporating national competency standards and Victorian Government
purchasing policies) as endorsed by the Victorian Government Purchasing Board and provided by
PACCER (Procurement and Contracting Centre for Education & Research); or,
negotiate the delivery of such requirements through the Victorian Government Purchasing Board or
PACCER, as appropriate; or,
advise the VGPB of the need to conduct any other training or education program(s) in procurement
and contracting that is not already covered by the existing PACCER range of courses.

Departments undertaking training in procurement and contracting not specifically related to the accreditation process, should
advise the Board of all such training. The Board should be provided the opportunity to comment on such proposals from a
Policy and standards point of view and to identify whether such training could be offered to other departments or agencies
as appropriate. Where appropriate, all training in relation to Procurement and Contracting will be competency based training.
3.

BASELINE COMPONENTS FOR EFFECTIVE
RFP PROCESS TRAINING
It would be very difficult to prescribe every important component of an effective RFP process course. The following is meant
to provide a rough ‘rule of thumb’. Its use will ensure that your training, or the training your staff attends, is both relevant and
effective.
Content Basics for Effective RFP Process Training
U Differentiates between RFP documents and RFP process
U Explains in simple language all the relevant litigation and laws; how they impact the agency’s process and the procedures
in place to make sure these legal requirements are satisfied
U Provides an overview of ethical standards
U Explains step by step process for handling RFP procurements
U Explains step by step process for developing REP documents
O Explains how to handle questions, complaints, etc.
Course Design Basics
0 Details specific learning objectives and expected outcomes
O Presented in an easy to understand, interactive format
U Uses ‘real world’ examples, cases and scenarios
The Victorian Government Purchasing Board (Australia) continues to be a leader. Their site always provides a few good ideas.
In 1997, they established PACCER, the Procurement and Contracting Centre for Education and Research. It was established
in late 1997 as a Centre of Excellence in the procurement and contract management discipline, a first in Australia, in fact, a
first in the Southern Hemisphere. In its first year of operation in 1998, PACCER has provided specialist training in procurement
and contract management to over 500 public and private sector participants.
PACCER’s philosophy is to provide training which is practical (deals with hands on, critical issues and incorporates leading
edge information), accessible (short format workshops conducted regularly at convenient locations), and responsive (in-house
training tailored to client’s specific needs; use of focus groups and client feedback in designing workshops).
PACCER offers a number of courses. Each course has a checklist which permits people to perform a self-assessment as
to the suitability of the course, based on each workshops learning outcomes. For example, for people considering their
“Tender Process” workshop:
SELF ASSESSMENT CHECKLIST AGAINST “TENDER PROCESS” WORKSHOP’S LEARNING OUTCOMES
Use this checklist to determine if this course will address your training needs or how much you need to learn
Within a procurement and contracting context,
CAN I?
U
U
U
U
U
U
U
O
U
U
U
U
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Confirm evaluation method
Clarify bids
Evaluate bids for shortlist
Notify shortlist
Clarify and negotiate offers
Prepare recommendation report
Finalise service levels
Deal with unsuccessful tenders
Finalise the contract
Obtain approvals
Attend to legal requirements
Prepare for contract management

SAMPLES OF RFP TRAINING OUTLINES
SAMPLE #1: PROCEDURAL APPROACH TO TRAINING
STATE OF ALASKA
We are always amazed by the State of Alaska’s level of professionalism in the area of public procurement. They have and
will continue to be on the leading edge in terms of best practices. The area of training seems to be no different. Alaska has
it’s own in-house Procurement Officer Certification Program which requires its staff to learn and master various degrees of
content broken down into separate levels. REP process training covering both the legal background and the State’s
procedural approach to handling RFPs occurs during Level Ill. Director of Procurement Vern Jones’ Power Point Course
Outline (below) proves why the State of Alaska is an exemplar in RFP Training.
As the central processing authority for the State of Alaska, the DMsion of General Services offers procurement training to their
State agency and political subdivision customers. Included in that training is an REP class which runs about 2.5 hours and
is given by the Chief Procurement Officer. It has been offered to about 100 people over the last year.
CONTACT INFO:
Vern Jones, Director of Procurement
Division of General Services
State of Alaska
vernjones@admin.state.ak.us

COMPETITIVE SEALED PROPOSALS
(RFPs)

Procurement Rules &
Regulations
~ State Procurement Code, AS 36.30
~ Administrative Code - Regulation 2 AAC 12
~ AAM Chapter 81
• AAM Chapter 82
• Agency Policies and Procedures
• Delegation of Purchasing Authority - From DOA
• Personal Delegation of Purchasing Authority
(in writing per 2 AAC 12.740)

Vern Jones
Chief Procurement Officer

STATE PROCUREMENT CODE (AS 36.30)
STATE REGULSTION

DOA

—

2 AAC 215

0 AAC CLI.&FTER 12)
COMMISSIONER

CHIEF PROCUREMENT OFFiCER
CENtRALSERVICES

-

DOT/PP

Hsvy’s
State Equip.
Marine

Services
Supplies

Construction

A & E Services

Office Leases

AGENCY DELEGATIONS
Small Procuremeots

Professional Services
Goods & Service.,
Other Departments]
services
supplies

(RFQ) (InformalProposal)
(RIP)
(ITE)

Construction
Janitorial

(a)The following types ofsupplies and services, for .vhich the use
ofcompetitive sealed biddingis either not practicable or not
advantageous to the state, may be procured by competitive sealed
proposals without a svrittendetermination by the. procurement
officer:
(1) professional services;
(2) supplies andservices for clean up of oil and hazardous
substances;
(3) telephone systeoss and telephone system maintenance;
(.0 concession contracts;
(5) leased office space.

Other Departments
sets’lcm

supplies
constrsactlon

(b)The procurement officer may procure nther supplies or services
not listed in (a) ofthis section by competitive sealed proposals only
ifthe procurement officer determines thatthe use ofcompetitive
sealed biddingis not practicable or not advantageous to the slate.
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Employee Employer
Relationship
-

Contractors
Are

Exists lf
• State has the right to determine:
• when, where and how work is accomplished.
~ State may terminate
• State furnishes tools and workplace

Preferences
• Alaska Bidder’s
5%
AS 36.30.170

• Responsible for means & methods to
obtain result
• Public businesses which may profit or
lose

What Makes A Good RFP?
• Clear instructions to
proposers
a vubntission

• Alaska Offeror’s
10%
2AACI2.260

requifementS

• Employment Program
15 %

AS 3&30.1’70

AS 36.30.250

• Disabled Bidder’s
10%
AS 36.30.170

AS 36.30.250

• Disability Employer
10%
AS 36.30.170

o
o

technical and price
sutaittissions esceptonS

ground rules for
evaluation and
negotiation

• Clear identification
of need
sectpe ofsi Of k
• Clear and concise
evaluation criteria
• Evaluation process
• Commercial business
terms and conditions

AS 36.30.250

Clear Instructions
Describe Proposal Format

List delivery and other key dates
Specil~all mandatory requirements

Scope of Work
• Identify WHAT you are tt~ingto achieve not how you
want it achieved
• Identify what solutions are NOT acceptable and will not
be entertained
• (leaf, measurable acceptance ciiteria and performance
measurements (qualitative/quantitative)
• Description oftasks and completion schedule
• List ofdeliverables (what are they going to give you)
• Reports, equipment, software, systems, etc...
• Direct link between evaluation criteria and scope ofwork

6.

Specifications

Specifications

• SpeciticationTypes

• Price Adjustments
price index

• performance
• design
• combination
• brand name or equivalent
• brand specific

• Avoid “mushy” language
o

-

measures the relationship between

present price of a consmoditv to a designated
previous price
Consumer Price Index (CPII
Producer Price lndes (PPI)
Oil Pricing index Service (OPIS)
manufacturer’s price list
• other

use must or shall rather than may or
should

Evaluation Criteria

Clear and Concise
Evaluation Criteria

• Price
• Direct link between scope of work and criteria
scopeof work is the benchmark for evaistation

must be

a criteria

may be weighted

a

total does not have to equal 100
• Minimum qualification requirements
a licenses
location
service areas
years of experience
a track record

• Must be stated in RFP
a if not iii the RFP it does not exist

• Publish criteria weight or value
a workable number

• CRITICAL CONSIDERATIONS
NO EXCEPTION TO MINIMUMS
• DO NOT CHANGE THE CRITERIA
o

AT ANY TIME

Sample Evaluation
Criteria

Proposal Rating Methods
• NUMERICAL RATINGS (needs no explanation)

CRITERIA
Understanding of the

VALUE
Problem

15

Methodology

20

References and Experience

15

Alaska Offeror’s Preference

10

Costa

40

Total

100

• Simple
o scale of100
• total ofall weights equals 100
• maximum score is 100
• Complex
• scale other than 100
• assign point rating for each criterion
• each rating multiplied by assigned weight
• Non-numerical

Adjusted by 5% Alaska Bidder Preference

• individual rankings - requires narrative
explanation
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Scoring Issues
• Agree on reasonable and consistent rating system.
I.E. 1-5 poor, 6-10 good, etc.
• Start with “Neutral” score and adjust up or down
• Procurement officer settles disputes and governs
the process

The Committee
Balanced
• size / complexity of RFP may determine
Inenthership
Makeup determined by procurement officer

• organization and function balance - participants
should have avested interest in the success ofthe
project
NO ethical conflicts of interest

f

Members INDEPENDENTLY review and rank
proposals then meet to discuss
~

The Evaluation Process
• Documents to members
• Initial proposal scoring review
• Re-score proposals (not mandatory)
• Discussions with proposers (if necessary)
• Tabulate final scores
• Negotiate (if necessary)

Negotiations

• Prepare, Prepare, Prepare
• Negotiating team
• balanced organizationally/tunctionally
o procurement officer appoints tram and
•
lead negotiator
• ad~ievable negotiation objectives
a cost and price analysis

Contract Documents
o Standard Agreement Form

Contract Files
Solicitation/Contract Documents

Appendix A (Boilerplate)

• Insurance (Bi or B2)
• Scope (Deliverables)
Appendks C
• Payment Provisions
(Appendix D)

• Correspondence

• Payment Records
• Documentation of Deliverables
• Performance Logs

• Contractor Evaluation

How Long Does It Take?
• Develop RFP

7+

days

• Notice/Circulation
• Evaluation
o Award/Protest period

21
days
7
days
j.~ days
45+ days

RFP Tips
~ Clear, concise, and professional documents
• eliminate redssndanc’v
• clearly identify evaluation and award criteria
C~Know the difference between needs vs. wants,
mandatory vs. optional

~ Maintain professionalism
~ Treat all vendors fairly and equally
~ Pre-proposal conferences, amendntents, and
protests can increase the time substantially

RFP Tips
• Timely and objectively respond to all vendor
inquiries
• Avoid even the appearance of a conflict of
interest
• Establish and consistently implement policies
and procedures
• Ask for help

Contract Amendments
• Anticipated - no limit if included in RFP
and Contract

provitle vendors the same information at the same
time

Contract Administration
• Track milestones, deliverable dates, contract
renewals (a dead contract may not be
resurrected)

• Performance Problems Issue “Cure Letter”
-

identity problem, corrective action requiretl
• cite relevant contract provisions
• list consequences
• drop dead date
• follow up correspondence
default, etc.

-

confirm compliance,

Ethics
• Public office equals public trust, any effort to
benefit a personal or financial interest through
official action is a violation of that trust
• Conduct procurements in a fair and impartial
manner

• Unanticipated - limited by 2 AAC 12.485
lesser of $50,000 or 20% of current term

• Notify supervisor of l)Otential conflicts
• Avoid even the appearance of a conflict of interest
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When Should an RFP be
Used?

AAM 82.020
Professional Services are:

• To establish a professional services contract

Any professional,

technical, or consultant services
predominately intellectual in character. They
include analysis, evaluation, predicting, planning or
recommendation and usually result in the production
of a report or the completion of a task.

• Specifications cannot be made sufficiently definite anti
certain to permit selection based only on price
• .lutigment is required in esaluating competitive proposals,
and it is advantageous to require a balancing ofprice,
quality, qualifications and other factors

A professional services contr4ct requires specialized
knowledge and training or in-depth experience in a
particular field or discipline.

• Testing, experimentation or evaluation is required with a

new product or technology

•

SAMPLE #2: CROSS JURISDICTIONAL APPROACH TO TRAINING
MICHAEL ASNER CONSULTING

Because RFPs are problematic and often lead to protests and litigation, I have presented the outline of a session on
Bullet-Proofing Your RFP a one-day workshop which examines the RFP Process from the perspective of risk reduction.
(The content is based on the book The RequestFor Proposal Handbook. See www.proposalsthatwin.com for more
information.)
-

The day is divided into three sessions. The first session examines the entire RFP process and provides numerous
examples of best practices from jurisdictions throughout North America. The second session deals with the design of the
actual evaluation process. During the third session, we focus on best practices which reduce the problems and the
potential for protests and litigation. The seminar concludes with a review of procurement law related to RFPs.
Agenda

Score the proposals
Develop a short-list
>
Interviews/demonstrations/tests
Evaluate the cost/value
Imposing upset levels
Reference checking
>
Best and final offers
Guidelines for evaluating proposals
>

Part A The RFP Process

Policy Issues
The RFP Document
Selecting the Bidders
Issuing the RFP
Evaluating Proposals
Suppliers and Contracts
Part B: Inside the Evaluation Procedure
What is an Evaluation
Sample Evaluations
Evaluations Don’t Always Work
Eight Building Blocks for Constructing an Evaluation
>
Establish compliance
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Part C:

Bullet-Proofing the Process

Complaints, protests and your career
Promote fair and open competition
Promote excellence
Resolving disputes
Examples of Policies and Practices
Your best defense: Know the law
Emerging Issues

Examples of Abuse by Govt Employees
and Officials
(From: An Elected Officials Guide to Procurement 995)

Complaints, Protests & Your
Career
presented by
Michael Asner,

I’vflchae/ Asner Consu/ung Ltd.

• attempting to influence
vendor selection

• denying one or more
vendors the opportunity to

• circumventing compeative
bidding requirements
• splittitig purchases in
order to remain within
small purchase limits
• using emergency
procedures in the absence
of an emergency

bid or propose
• using unnecessarily
restrictive specification
• prequali~ingsonic
bidders on a
discriminatory basis
• removing companies
from the bidders list

so
ii.

ft

Start with a solid foundation:
fair and open competition

Critical Success Factors
a Start with a solid foundation: Promote fair

Promote
is

and open competition

a Go the extra mile: Promote excellence
• When best efforts fail: Handle protests more
effectively
a Your best defense: Know the law

di

r

a.
a

• Fully disclose all relevant otto
• Treai at suppliers in a fair and
equal manner
S Make sure screenme or prequalilicaiion reqiaremests are
reasonable
• Release mis to all suppliers at
same time
• Provide all poienmial bidders
with the same anssver.s
• Pubtisb isles forbidding

C

Go the extra mile:
Promote excellence

it

Make sure evaluation process is
visible fair
• Preside vendors with
oppoa-tamits for dobriefmg
S Conduct pirsr-projeot audits to
ensure major procurements
conducted properly
• Make sure you publicizeand
dismrrbuie RFP ma visibly fair
manner
• Provide evaluation info mthe
RFP
S

Resolving Disputes

a Provide the needed expertise to the Project

a More losers than winner

Team
a Review results on an ongoing basis
a Measure performance

a Mistakes will occur
a Seemingly arbitrary criteria for award

a

Supplier tactics
a Culture ofthe organization

a

Litigation mentality

• Differing attitudes
a

11.

it.

a.

Your best defense: Know the law

Potential Protests

Potential Protest Areas

a.
• Fair & equal treatment

• Discussions

• Addendum

• Auction techniques

• Ambiguous specs

• Evaluation procest

• Restrictive specs

• Non-responsive

• Evaluation cntena

• Rejecting all proposals

• Initial classification

• Protest procedure

• Waive defects

• Other laws &
regulations

Terms and Conditions

a Mandatory ternis in the RFP
a Finaliztng terms prior to final proposals
a Negotiation of contract with selected vendor

ft

Duties of Tendering Organization
• Of fair and equal
treatment
-

in contract award

-

by

-

tendering staff

concern lowest of any
tendering clauses

• Of

till

full disclosure of
requirements

Emerging Issues
a E-procurement’s impact on the competitive

• To warn of known
dangers

bidding process

• Full disclosure of
known infonnalion
• To disclose all criteria
used for evaluation
• To avoid

vi

• Potential problems in virtual procurement
environments
a Speculations on the effect of closer scrutiny:
the growing trend towards “sunshine laws”

mtsreprcsentation

More information:
Acquisition Reform Communications Center
(ARCC)
hffp:I/209.245.246.81_da u/arcclindex.htm
Michael Asner Consulting
www.proposalsthaIw~n.com
National Association of State Procurement Officials
(NASPO)
www.naspo.org
National Institute of Governmental Purchasers
(NIGP)
www.nigp.org
Ontario Public Buyers Association
(OPBA)
www.vaxxine.com/opba
Procurement and Contracting Centre for Education and
Research (PACCER)
www.paccer.com/dhtmhlndex.html
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Proposal Works
www.proposalworks.com
Purchasing Management Association of Canada
(P MAC)
www.pmac.ca
State of Alaska
Vern Jones, Director of Procurement
Division of General Services
vernjones@admjn.state.ak.us
State of Arizona
John Adler
Director of Procurement
John.AdIer@AD.STATE.AZ.US
Victorian Government Purchasing Board
(VGPB)
www.vgpb.vic.gov.au

SAMPLE #3- LEGAL PERSPECTIVES APPROACH TO TRAINING
PURCHASING MANAGEMENT ASSOCIATION OF CANADA (PMAC)
The PMAC has numerous professional development seminars and offers a C.P.P. Accreditation Program. Some of the
RFP process is touched upon in their Competitive Bidding Course, but the major ‘in depth’ RFP course focuses on the
development of the RFP document. While claiming not to be a legal seminar, the course’s program nonetheless has a
legal feel, as the program addresses market approaches within a context of contract legislation, the Agreement on
Internal Trade and recent Supreme Court of Canada decisions.
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SAMPLE #4: PROCEDURAL APPROACH TO TRAINING
Ontario Public Buyers Association (OPBA)
OPBA consists of members from about 200 public bodies. This course, which is available via the internet, fills a niche. It is
designed for the junior buyer, and for staff (not necessarily procurement staff) to familiarize them with the basics.
This seminar offers participants an overview of the public competitive bidding process in terms of its unique objectives; the
bidding issues which may interfere with the achievement of those objectives; and the basis upon which professional public
purchasers anticipate and successfully resolve these issues. At the same time participants have the opportunity to review
the basic information on competitive bidding in their Introduction to Public Purchasing text and relate it to the material in
this seminar.
THIS SEMINAR COVERS
The Key Concepts which form the basis for
the public competitive bidding process
the bidding issues which arise during the process
the resolution of those issues
The Application of the Key Concepts to Actual Bid Documents, including
Request for Quotations (RFQ) or Tenders
Request for Proposals (REP)
The Six Basic Steps in the Competitive Bidding Process
The Bidding Issues Most Common to Each Step of the Process
The Resolution Most Commonly Employed for Each Bidding Issue
LEARNING ASSISTANCE & MATERIALS FOR THIS SEMINAR INCLUDE:
o

o

o

•

Articles which are relevant to individual topics
Internet sites where reference and illustrative materials appropriate to specific topics are available
Sample documents
A practising senior public purchasing professional to contact via e-mail if you have questions regarding a
particular issue
Access to the OPBA Internet News Group and Chat Room (opening soon) for the discussion of professional
public purchasing issues

Note: All learning materials are accessible by clicking on an area within the seminar.
SEMINAR STRUCTURE
This seminar consists of 10 individual modules:
1. The Basic Concepts of the Public Competitive Bidding Process
2. The Key Concept in Public Competitive Bidding Issues
3. Applying These Concepts to Actual Bid Documents
4. Preparing the Bid Document
5. Issuing the Bid Document
6. Receiving Bids or Proposals
7. Opening and Checking the Bids
8. Evaluating the Bids
9. Awarding the Bid
10. Summing Up
Each module seeks to provide a complete learning experience through a combination of text, learning materials and
colour visuals.
There is no test. We assume that participants in this seminar are motivated by a desire to acquire as many skills as
14.

possible and will therefore do the work necessary to obtain them. However, the final module does provide an opportunity
for the participant to review the material; integrate the individual concepts and elements; and form a coherent picture of
the entire competitive bidding process.
The seminar is structured to allow participants to complete each module in whatever time frame is convenient for them.
However, we strongly recommend that participants complete this seminar within 4 weeks so as to maintain continuity in
their learning experience.
COST: $99. includes, materials. We accept VISA and MasterCard and you may register on-line.

RFP Software Survey
3 Simple Questions
We need your help! The next issue will be an overview
of RFP document building and process management
software. Your input would be greatly appreciated.
Let us know what your agency is using. Take a few
minutes to fill out our survey and fax or email us the
answers.

•

•

•

Does your agency use software to build RFP documents?
If so, can you give us the name of the software? If you
use a ‘home grown’ system, please give us a few details.
Do you use software to manage the RFP process? If so,
can you tell us the name of the system? Again, if you use
a ‘home grown’ system, please provide a few details.
Does your agency tender bids electronically? If so, does
your RFP process software integrate with the e-tendering
system?

fax: (604) 530-7881

email: asner@compuserve.corn
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roposaIw~ki.corii
WOOD RIVER TECHNOLOGiES LAUNCHES NEW WEB SITE
TO HELP PUBLIC SECTOR BUYERS EDUCATE THE]R VENDORS!
WWW.PROPOSALWORKS.COM
WASHINGTON D.C. October 23, 2000 WOOD RIVER TECHNOLOGIES today announced the release of
a new web portal dedicated to helping vendors with proposal writing. “With access to fully searchable, indexed
libraries of best practises information and evaluator guidelines and an archive of actual winning proposals,
PROPOSALWORKS.COM will undoubtedly become the bookmark ofchoice for vendors,” said one of the site’s
key content experts Dan Safford. Michael Asner, author ofThe REP Handbook and the RFP Report, is the
other content expert on this site. He was quick to add that proposalworks.com would be of significant
value to government buyers interested in supplier development. “Many government agencies want to help
vendors create better proposals.” Asner said, “In fact, supplier development is an important part of the
public purchasing function. By linking to proposalworks.com, government agencies can provide value for
their supplier community.”
-

-

Partnering with Daniel Safford and Michael Asner, two ofthe web’s most well-published content experts in the
area ofproposal writing and REP process management, Wood River Technologies is aiming is to provide visitors
with an information rich resource that will not remain static but be constantly updated. Wood River Technologies
operates fedmarket.com5 a leading online marketplace uniting government purchasers with suppliers of goods and
services.

“The idea behind PROPOSALWORKS.COM,” said Wood River President Dick White, “was to create something
of true value for vendors and proposal writers who don’t want to waste time looking for information all over the
web. We wanted content with quality.” Proposalworks.com will feature monthly articles, issues, team management
tips, discussion forum, poll results and more from a large number of companies, consultants, and journals.
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Enter my I-year subscription (4 issues) to The RFP Report
In US $60.00
In Canada $79.18
~
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Mail to: Michael Asner Consulting
Suite 203-15233 Pacific Avenue
White Rock, BC Canada V4B 1P8
To order
immediately
please
Phone
/ Fax
(604) 530-7881
asner@compuserve.com

Payment Enclosed: U
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The news/el/er offdeas, checklists, guidelines a/id inJbrrnation about the Request For Proposal

FEBRUARY, 2001
•

Michael Astie,; Editor

Four critical elements...
This issue contains four articles. Each is the result ofour current research or consulting work. Each deals directly
with an important element of the Request For Proposal Process.
The first article, Evaluators’ Advice On How To Lose, is an attempt at humor. This article was developed in
response to a request from the Association ofProposal Management Professionals (www.apmp.org). They asked
us for a submission to their journal. The article is based on some interesting discussions with colleagues who
offered their “honor stories” about proposals and major supplier errors. While public sector buyers focus on RFPs
and other procurement issues, suppliers expend much energy on proposal writing. This article complements the
resource material provided on our new web site: www.proposalworks.com.
Best and Final Offers contains a survey of this practice. Requesting revised final proposals from those few
vendorsjudged capable ofproviding an acceptable solution is a common practice found in many states and public
agencies in the U.S. However, in Canadathis practice is rarely used. A shorter version of this article will appear
as “In my opinion” in Summit magazine (www.summitconnects.com) in Feb.
For the last 20 years, the American Bar Association’s Model Procurement Code (MPC) has served as the basis
for legislation at the stateand local government level throughout the U.S.A. The New, Improved, Revised Model
Procurement Code was recently released and introduces some long-overdue revisions as well as confirming
practices from the original code. This article reproduces the MPC text related to RFPs and, more importantly, the
commentaries. These commentaries provide valuable insights into the public policy arguments related to the use
of competitive sealed proposals (RFPs).
The final article in this issue is not an articlebut rather copies ofthe slides I used recently at a conference in Austin,
TX. The presentation is entitled Bullet-Proofing Your RFP Process and these slides deal with my overview of
the RFP process. Previous issues of The RFP Report have contained the other parts of my presentation.
And now a couple of news items....
I’ve recently been invited to co-chair a conference entitled “Winning Government Business in a Newly
Restructured, Increasingly Competitive Government Purchasing Environment”. The two-day conference is in
Toronto in April. I’ve enclosed a conference brochure with this newsletter.
And finally.... As many of you know, the National Institute of Governmental Purchasers has recently formed a
strategic alliance with the Florida Atlantic University and formed the Public Procurement Research Center. We
can expect to see several(long awaited) major initiatives emerging, including a renewed focus on development and
delivery of courses for public purchasing professionals. For more information contact the Director, Dr. Thai, at
Thai@fau.edu.
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RFPs and the law of contracts

The process of issuing an REP and receiving
proposals does, by design or inadvertently
establish contractual rights and obligations. Each
REP and the associated process should be
reviewed by your lawyer or legal department
prior to issuing the REP The examples and
sample REPs used throughout this text have been
used in many differentjurisdictions in the past.
The author makes no claim about the
appropriateness, correctness, or legal
consequences of these examples or sample REPs.
Competent legal advice should be obtained to
review your Request For Proposal an the
associated process.

Our Products
Reference Books

• The Request For Proposal Handbook
• Handling Supplier Complaints and Protests
• The REP Report
Video

• Creating A Winning Proposal (102 minutes)
Kit

2.

• A Proposal Writers Start-Up Resource Kit
for winning (U.S.) Government Business
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Your firm’s been on a winning streak for too long and ft’s time for a change?
Tired of scoring win after win in the million dollar contract race? Not sure what
to do? We can help.
This article draws on my experience as an evaluator as well as several of my
colleagues who have been or are currently evaluators of numerous large scale
public contracts. Our collective experience in rejecting proposals is vast. Like
evaluators everywhere, we are busy, overworked and subject to the stresses and
strains from having to bend to our bosses’ political agendas. We spend public
money and have to make sure that the choices we make won’t result in disasters
which end up costing us our jobs. We want clean proposals which comply with
our specifications, meetthe requirements, contain feasible project plans, done
by reliable, experienced companies for reasonable prices.
What we get is another story. In order to help make the contract award decision
easier (to help separate the chaff from the wheat), we have reached back into our
collaborative memory and have identified a few pointers to help those of you who
want to lose, and lose big. The rules which follow will simplify our lives. They will
let us reject your proposals without much effort. And if we can reject all but one
or two proposals, our job is simplified, our workload is lighter, and the decision is
easier. (To be fair, we’ve included some advice from industry experts on how to
win, not lose, how to avoid being eliminated, how to force us to take your proposal
seriously. This advice is included in the shaded boxes.)
Use boilerplate with reckless abandon!
When you use “search and replace”, don’t verify each and every word for that’s
the job of the spell checker feature. One of my colleagues, Ted Nelson likes to
tell the story about a large IT firm’s multi-million dollar proposal. The proposal
developed for the State of Washington detailed how the proposed work was
specifically developed for the State of Iowa! Dan Safford, one of the best
proposal writers I know, tells the same story but it was an Air Force proposal and
it stated “we will keep NASA apprised of all program activities”.
We evaluators really appreciate ‘canned’ solutions. It makes us question whether
you actually looked at our detailed requirements. Boilerplate boffos make us
question your ability to manage the details of the proposed project or solution.
These mistakes save us lots of work by helping us eliminate you from the
competition without any serious analysis of your solution.

Expert, Opposing View:

Don’t Use the Executive Summary.
Some proposal writers make it too easy for us they omit the executive summary entirely. In doing this, they make it difficult
for us to understand their proposal. Don’t give us any hints about the content. Don’t entice us. Don’t make us curious about
your solution. Let us put your story together by forcing us to read the entire proposal, all 200 pages. Some proposal writers
still don’t realize that an executive summary is not an option.
-

Some proposal writers are more sophisticated. They do include an executive summary but still one designed to ensure that
their proposal is not taken seriously. These writers, trying to impress their boss or the company owner, use the executive
summary to tell us aboutthe history of their firm. They think that it’s important we know that the firm was founded more than
100 years ago by the current president’s grandfather. They think it’s important that we know the names of the founder’s
children and the schools his sons attended. There is no pretense oftrying to impress us with the firm’s experience, capabilities,
track record, or the specifics of their solution. Family history is what they give us not a short paragraph but two pages,
complete with pictures.
-

-

Ome Almeda, of the Valley Medical Center in Renton, WA evaluates proposals for his organization and thinks that the
Executive Summary is “a very important part of the proposal
If I don’t get what you are offering in the first ten minutes, I
will lose interest”.
. .
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Ignore Costs.
Make sure your technical and management proposal is excellent and that your cost is 30% or 40% higher than my budget
or your nearest competitor.
If you are a proposal manager, this is easy to do. Simply leave the costing to the accountants. Don’t investigate alternative
programdesigns and their costs. Don’t analyse the RFP to get clues about my budget or the type of solution I want. Ensure
that each of youur proposal writers on this project understands that cost is someone else’s concern.
By doing these things, you can ensure that your proposal exceeds my budget and can’t win.
Expert, Opposing View:
1
the a~eragePr~P~’~~
~~ritcrknew
nothing ol the costs 0! the program he or she was proposing
hut was led to inI~rthat COSts
were none of his or her Concern. that he or she needed only to design and present a program ibr the ,Icc(’untants to Cost t~rthe client
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...

I lerman I loltz
Author (~irliTerry Schmidt) oft/ic classic on proposal writing, The Winninit Proposal,
McGraw I liii, 1981
Iroin Proposal l.)iscussion Forum on ~~vw.proposa1works.com.Jan. 05. 2001

Avoid a detailed analysis and discussion of “our problem”.
We issue RFPs to obtain solutions. And most suppliers provide information to convince us that they truly understand our
problem. Ws a house of cards. If we believe that you understand our problem, we might believe that your solution will work.
So, make our jobs easy. Keep the proposed solution vague. Don’t show us that you actually understand why we have to
change. Don’t demonstrate your understanding ofthe issues we face. Simply assume that somehow the evaluators will know
intuitively what you mean.
3.

You can reinforce this approach by repeating the RFP’s definition of the problem. If I say on page one of the RFP “due to an
expansion in the number of transactions, and the age of our programs and technology, we are looking for a network-based
solution, capable of handling five times our current volume”, then be sure to repeat my words in your proposal. The more
words that you copy from the RFP, the more I’m convinced you don’t care.
Don’t describe your views or insights or experience with this problem. Don’t explain how you’ve helped others. (One of your
competitors will.)
Expert, Opposing View:
Simply regurgitating the RiP buys you absolutely nothing: it vill earn the evaJuator~sdiscust with sour ineptnesS, or worse vet. his
everlasting hatred Ibr our iimult to his iiiteliigencc.
I)onald V. I lelgeson
Page 99, I~ngineefsand Managers Guide lu Winning Proposals. I 90.!. Nor~~oud.
MA.
Arrech I k’usc

Be arrogant. Ignore our instructions. Turn your back on the work we’ve done.
There’s nothing we love more than to be told whatwe really want. Why should we know? We only spent the last six months
in long gruelling committee meetings hammering out the details. Explain to us what we don’t know. Even if you are one of
the ‘leaders in the industry’, we will be pleased to award the contract to your less arrogant competitor.
Tell us we’re stupid. We don’t mind. It helps us quickly determine those with whom we would prefer working with. Your
obvious disdain for our approach reinforces our decision to score your proposal low in those areas where we have the most
discretion.
One of my favorite anecdotes comes from a colleague who was sitting in on an evaluation committee presentation. One of
the bidding firm’s hot-shot project leaders got up and said “I don’t know who wrote this technical section, but he doesn’t know
what he’s talking about.” It was predictable what would happen. Almost immediately, one of the evaluators, a woman, stood
up, and said “I did. Perhaps I can answer your questions”. Needless to say, the firm didn’t score lots of points in the
presentation.
The final word on this topic goes to Ted Nelson, a seasoned evaluator from the state of Washington. His favorite bidder
strategy is when the proposal makes it clear that “we really don’t understand our problem and that our requirements are not
the correct requirements.” Ted recalls that he once issued an RFP in which he asked the Vendor to describe the project
manager’s experience in nine different areas. The response addressed only four or five of the areas and then described to
Ted and the other evaluators what was really important in a project manager. As Ted said: “It was certainly reassuring to
realize that we didn’t understand what we needed in a project manager.”
Expert, Opposing View:

4.

Best and Final Offers
From a major systems integrator/consulting organization:
“....

(the buying organization) would probably have heart failure.”

From a lawyer speaking to vendors about this process:

“The suppliers in the room were aghast at the prospect..”
From a buyer who uses BAFO:

“The best and final offer step has produced some truly amazing results
over the years saving the State literally millions of dollars.”

The RFP process is highly flawed. Buyers issue documents that often provide a distorted, incomplete, or inaccurate
description of the problem. This is not their intention but simply the result of many different people trying to describe a complex
requirement or a difficult problem. Suppliers then take this information and interpret it in the light of their own knowledge and
product offerings and develop their proposals.
Our evaluation processes attempt to compensate for these systemic problems by basing the award on a number of factors:
not simply the least cost, nor only the best project management plan, norjust the best technical solution. We combine all of
these factors so that we often award the contract on the basis of LEAST APPARENT RISK. The winning proposal often does
not represent the best value but rather the proposal with the fewest “holes”, the fewest ambiguities, the fewest weak sections.
In short, the proposal that seems to solve the problem and is most credible.
The systemic problem is easy to define. Many of the critical details of a solution cannot be articulated by buyers until they have
reviewed the suppliers’ proposals. Until this time, the buyers do not have sufficient insight or knowledge of potential solutions
to make an informed decision. But it is fundamental to our RFP process that suppliers can’t revise their proposals; evaluators
can only evaluate the submitted material. And evaluators hate it! Of the 6 proposals received, only three are anywhere close
to the mark. They are o.k. but not great. One of the proposals lacks the depth of technical information which would inspire
confidence in the solution. The second, lacks project management depth. The third is simply too expensive.
Vendors hate it! Losing a major contract because one section of their proposal was rated a ‘6’ rather than an ‘8’. “If we had
only known more details and understood the buyers’ reasons, then we would have proposed a different solution.”
There is a process Best and Final Offer (known as “BAFO”) designed to solve this problem. This procurement strategy
permits buyers to get revised proposals from vendors. In the U.S., this process is defined in the procurement statutes of many
states and in the ordinances for many cities. In Canada, BAFO is rarely used. I haven’t see it used by the federal government
or Ontario. Nor by many of our largest cities. The Province of British Columbia used this technique a few times in the mid to
late 90s for IT procurements. And the City of Mississauga has used it but rarely. In the U.S., it is used in many jurisdictions,
but always under rigid controls. The concern is that all suppliers be treated fairly, and that no information be transmitted from
one supplier about the other suppliers’ offers.
-

-

Here’s how it works. First, the RFP contains language that properly defines the rules and the process. Typically, the
evaluators identify those proposals capable of delivering the required results. This evaluation isthe same as would normally
be done to develop the short-list of finalists. These finalists are then provided detailed questions related to their proposals,
or informed of those parts of the proposals that are deficient. The suppliers are given the opportunity to redo their proposals.
They are provided with the opportunity to improve their offering and to eliminate unacceptable conditions contained in their
original proposal. The amended sections are then re-evaluated and re-scored according to the evaluation process defined
in the RFP.

—_____________________________________
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When is it used?
The American Bar Association is currently revising the Model Procurement Code. The June 1999 Re-Draft contains the
following information about BAFO:

(6)
Discussion with Responsible Offerors and Revisionsto Proposals As provided m the Request for Proposals, and under
regulations discussions may be conducted with responsible offerors who submit proposals determined to be reasonably susceptible
ofbemg selected for award for the purpose ofclarification to assuref1111 understanding of, and responsiveness to, the solicitation
requirements Offerors shall be accorded fair and equal treatment with respect to any opportunity for discussion and revision of
proposals and such revisionsmay be permitted after subnussians and prior to award for the purpose ofobtaining best and final
offers In conducting discussions there shall be no disclosure of any information derivedfrom proposals submitted by competing
offerors
COMMENTARY
(I)
Subsection (6) provides the procurement official an opportunity to make certain that offerors fullyunderstand the
solicitation requirements and providesofferors an opportunity to clarily proposals where necessary so as to assure responsiveness to
the sobcitation Price discussions can best be conducted when there is a mutual understanding ofthe contractualrequirements
Clarifications are intended to promote exchanges between the (State) and an offeror that may occur when an award is contemplated
without discussions for example to resolve minoror clerical errors or ambiguities in proposals
(2)
When discussions or negotiations are contemplated after the receipt of proposals which are expected to lead to the revision
of proposals or to best and final offers fair and equitable treatment ofcompetitors dictates that negotiations beconducted in
accordance with ethical business standards Auction techniques shall be prohibited in discussions with offerors under the
competitive sealed proposal method There must be a cut offfor the submission of revised proposals and final offers Both
Subsection (4) and Subsection(6) are intended to provide that pnces. technical solutions; unique technologies innovative use of
commercial items design,construction, oroperating techniques oroiher aspects of proposals submitted by one offeror mustnot be
disclosed to competing offerors Safeguards against abuse in the conduct ofnegotiations must be strictlyobserved to maintain the
essential mtegrity ofthe process Procedures shouldbe specified in regulations in order to achieve these objectives

Montana...
Montana has produced an easy to read, logical description of the RFP process. This handbook, entitled Initiating and
Navigating the Request for Proposal Process, can be downloaded from their web site at www.state.mt.us/doa/ppd. Here is
what they say:

6.

New Mexico...
New Mexico’s RFP Guide provides some insight into the use of BAFO: “Tue best and linal oIler is (lie unIv step in the process where
the prt’p sal can h.~amenkd. If ihe ‘lien r’s pn pt tsal c tutains itnacceptaNe e ‘ruract terms and Ct ‘ndit u ‘its, this is the step in the pn cess
~~herethat proHeiri is resolved. Ifan otiert,r staiiq’ed ~
~ of the proposal ‘Prt prletarv” or Cuntidetitial’, this is the step in the process
Whet-C that pii.bkin is corrected. Ifeosts were not proposed on exactly the same basis as the other olierors. this is the step in the process to
correct that problem.’ (http:www.state nm .us/cUents/spd/spd .html)

A. NOTIFY FINALISTS
This step is an extreniely important part iii the procurement process as this is the t.’nlv place in the prt~cesswhere otlerors can atneriJ
their proposals. They may amend their proposed costs as well as other portions c’ftheir proposals. Offerors should he encouraged
to improve their proposals he recununended tecliniqtie is to collect questions about the otl’erors proposal from the l:valuatitin
Committee. The Pr~,eurernentManager divides the questions into ti~Ogroups: I ) questions to he addressed in the best and linal oller~
and 2) questions t~rthe oral presentation. ltthc Procurement Manager tot,k good flutes during the e~aliiatioii,the notes may suthce
;is the basis t~
‘i the nt u iticatit ‘ii letters.
The Procurement Manacer must provide each finalist a written notilication letter that contains the killowing:

•
I

•

•
•

The date, time and location of the oral presentation or systeni demonstration, along with iflstflietiofls as ma he appropriate
Ibr the conduct of the session including art agenda.
Specific areas of the olleror’s prop~usal that the F~valuationCommittee may request to he addressed as part of tine
siibrnissioii r fbest and linial otkrs. For exaniple, the Evaluation Committee may request that the otleror readdrcss important
aspects of the proposal such as the implementation schedule, level of support, type or amount of resources proposed. or

contract terms and conditions.
Specilie areas &ii the ofleror’s proposal that the Evaluation Committee may reqUire to be addressed as part of the
submission of’ best and tinal offers. t’or example, unacceptable terms tuid conditions mar have to be amended or withdrawn
as part ota best and final oiler. Confidential or proprietary designations on non—proprietary portions otan oderors proposal
must he removed. I. inacceptable licensing or oilier restrictions on the use of the product must he eliimiiatcd through a best
and final oIler amendment.
I he due date and time iijr sul,mission of best and tinal oilers.
1 he final paragraph should emphasize the fact that the best and tinial otler is an opportunity for the olleror to improve the
prt posal by submitting revised proposed costs as well as other amendments.

If the best and final oter contains rneaningfiul revisions to the original proposal. then till of the revi..~.il portions of the proposal first
he reevaluated and points reassigned accordingly. The best and final oiler step has produced sonic truly amazing results over the
years saving the State literally millions of dollars. The step works best on single source awards. I lowever, it is valuable kr every
proettrernent as it is the only step in the process ~ here the offeror is given au oppt.ulunity to amend the proposal.
The RFP document encourages the oflerors to respond to the contract with specific wording changes and additions. Some of these
changes and additions could preclude the signing of a contract. That is why they tire required to he surltmitted up front as part of the
proposal as opposed to the more traditional negotiation process that corporate attorneys thrive upon. For example. otlerors have
required that the contract be governed under laws of sonic other state than New Mexico. That requirement is not acceptable. The
otlerors were given the opportiulity to amend their proposals eliminating the requirement. in some cases the proposals were
utnended, in others they were not arid the ofteror was eliminated front the process, deemed non-responsive. In other cases offerurs
have required payments in advance, ~~hichis prohibited by statute. There have been ainuiost endless nations. That is why the
Procurement Manager is responsible for reviewing the otleror’s changes and additions with in-house counsel beftire this step in the
process. Another area that causes serious problems is workmanship or other wart-antics that impact the olleror’s proposed costs. For
example, the contract may require that the contractor be bound and honor a six—month workmanship warranty where errors will he
fixed during the warranty period at no additional cost to the agency. if one finalist agrees to the requirement and another does not,
what does that do to the points awarded fir cost by the formula. Obviously, the cost tbrmula works only when the costs are proposed
on an identical basis. Since, in this case, proposed costs are not on the same basis, the Procurement Manager has an obligation to get
the inequity fixed as part of the best and final process. The Proetit-ement Manager may demand that the second ot’Ierorresubmit costs
and a written amendment eliminating objections to the six-month contractual workmanship warranty. ‘rite Procurement Manager may
ask both ollerors to propose costs on a new basis, e.g. a three-month workmanship warranty. ‘Ihe key point of this discussion is that
the model RFP best and final paragraph uses the phrase “oi’fcrors may be required to submit revisions...”, and this step in the process
is where proposal inequities and unacceptable conditions are eliminated.

DON’T ACcEPT RESPONSES SUCH AS “SUBJECT TO NEGOTIATIONS” AS AN ANSWER.
If the best and final oiler request contains instructions for reproposing the ofl’eror cost on a basis other than what ~ as contained in the
REP document. then the change should he treated us an Rl~Pamendment and identified as such.
After the award the Procurement Manager is responsible for preparing the proposals for public inspection. liuis simply means that
one or more of the Competing oilèrors mar request copies ofone or more of the proposals submitted by the other offerors. 01 course,
the wrnning proposal is the one most often requested. Public disclosure has to be timely. Ihe problem arises when the ofTh~rorhas
designated all or sections of the proposal as “proprietary’ or “confidential” when they do not meet the requirements for such
designations. The best arid final offer step inn the process should he used to correct this type of problem. The Procurement Manager
should require that the extraneous designations he removed from the proposal as a condition of’ award. Allen the nward it is generally
diflicult to get even the winning oIl’eror to cooperate with the public disclosure requiremnents. This situation can extend the protest
period and delay contract initiation. Finalist notification letters should be sent via facsimile or e-mail and 11.5. Mail.
B. NOTIFY NON-FINALISTS
Nun—finalists need to be notified too. They probably have a procumrcunent response team on standby awaiting notification of the
selection. Therefore. proitupt notification of the non—finalist is required so that the proeLiremnent teams ma) be released fur other
duties. ‘Ihe recommended notification procedure is a telephone call from the Procurement Manager J~llowedh a written letter of’
notification. “This letter is notification that your companY’s proposal in response to Rl’P # was not selected as a finalist. On behalfof’
Secretary and the members of the E~’aItiatioiiCcnnmittee, I want to express our sincere appreciation fur the time and ef1~rtyou and
your stafi’ have taken to respond to our Request for Proposals.”
Ifthe company representative requests a critique of the proposal. schedule the critique after tine expiration of the protest j,criod. The
nutificationi letter should he sent via facsiinnile and U.S. Mail.
C. COLLECT BEST AND FINAL OFFERS

The model R]’P language states that the best and final offer must be submitted on a given date and time. This deadline is treated
exactly like the proposal submission. iest and final otli~rssubmitted tiller the deadline arc nor accepted. There is no reason to hear an
oral presentation t’rom an ofli.~rorwho is going to he deemed non—responsive for liuilure to adequately address required ‘best and
final”
oiler requirements. ‘l’he best and fimual oilers must he verified fur compliance with the requirements.
I)isqualitication

decisions are made by the Evaluation Committee and disqualification letters must be promptly sent as well.

Best and final offers may need to he clarified which is another good reason for having them early for review prior to the oral
presentation. ‘l’he Procurement Manager may request a written clarification or the offer may be amended via hand written notes
which are dated and signed by a qualified representative ot’the otl’eror’s organization. Since the amended of1~ris binding, it must he
signed by
someone who has the power to contractually obligate the organiLation.

Best and final offers, a_s amended, are accepted only once. ‘l’hcv are discussed and clarified at the oral presentation which concludes
the contact with the ofTerors’ organizations. For sonic unknown reason, some jurisdictions require a sealed best and final otTer that is
opened sometime after the oral presentation has been concluded. That is not the way this process is conducted. The best and final
offer must be submitted by the specified due date and time. ‘l’he best and final ofi~rshould he discussed arid clarified, if necessary,
helhrc the oral Prese1]tati0tilLlL~no1ustrationhas been concluded.

British Columbia (www.pc.gov.bc.ca)

According to Julian lsitt of BC Purchasing Commission, they have only used this approach for four Information Technology
and telecommunicalions projects in the mid t late 1 990s.
the process is very intensive for both suppliers and owners”. “It
is vital that any information communicated between receipt of the initial and final offers be reduced to writing and made part
of the procurement record and, further, that any such information flow in accordance with a protocol incorporated within the
(RFP)”. And “The success of the model depends on high degrees of expertise in all of the following: the business area that
is the subject of the solicitation; the law of competitive bidding... and the procurement process”.
“...

8.

3.4

BEST AND FINAL PROPOSALS

3.4.1

Discussion With Short-Listed Proponents

If a decision is made to proceed with an external model, the Province may engage in discussions with one or more of
the short-listed Proponents to:
a) promote the understanding of the Province’s requirements and content of the Proposals;
b) determine in greater detail the qualifications of the Proponent or the Proponents;
c) explore with the Proponent or the Proponents the scope and nature of the required contractual services, proposed
method of performance, ongoing evaluation of performance and the relative utility of alternative methods of approach,
in order to facilitate arriving at a solution that will be most advantageous to the Province.
3.4.2

Submission Of Best And Final Proposals

The Province may establish a closing date and time for the submission of the best and final Proposals. The best and
final Proposals will be submitted only once; however, the Province may make a determination, in its sole discretion,
that it is in the Province’s best interest to conduct additional discussions or clarifications of the best and final Proposals.
Otherwise, no discussion of or changes to the best and final Proposals will be allowed prior to selection of the Proposal
or Proposals deemed to be the most advantageous to the Province.
3.4.3

Evaluation Of Best And Final Proposals

The Evaluation Committee will evaluate the best and final Proposals based on the evaluation criteria set forth in this
Request for Proposal. The Evaluation Committee will select th~Proposal or Proposals deemed by the Province to be
the most advantageous to the Province.

Massachusetts.
According to Richard Mordaunt of the State of Massachusetts, they have used Best and Final Offers when (a) the pricing was
too high (b) when the prices offered by bidders were difficult to compare and they therefore wanted a different price
presentation; (c) to clarify confusing proposals; and (d) to assist the decision making process by providing more information
to differentiate between bidders.
They also use BAFO rather than cancelling a procurement. Here is what there ProcurementManual says about this subject:
Ifall theresponses received are priced too highfor the department a available fundmn& a department has the choice ofcancelling the
procurement, amending the procurement orrequesting a Best and Final Offerto obtain more reasonable pncmg

According to one Procurement Director, BAFO use has been limited but considered many times. In five years of doing
procurements there were two instances where BAFO was used: (1) Dental commodities and (2) Cylinder and Bulk Gases
for Medical and Laboratory applications.
Here is how they decide about BAFO. Bid responses are reviewed and the procurement manager then decides on the next
course of action. Market prices are reviewed as well as any existing contract for comparison. When determined there are
better prices available on the market each bidder is notified indMdually and in writing of the need to resubmit their response
within the specified time. In both instances the bids were re-posted offering a two-week time for responses. Only those bidders
that had already submitted a bid were eligible.
According to the director, they used BAFO because the responses were either less than competitive and some further
clarification was needed by the issuing department, or the initial prices were simply too high.

A second Procurement Director indicated that BAFO have been used in the following situations:
1. When price could/should be better.
2. When the prices offered by the bidders were difficult to compare so we asked for a different price presentation in the
BAFO from the original proposal.
3. To clarify confusing proposals.
4. To help assist the decision making process and provide a larger point differential between bidders.
Here is the description from their policies and procedures manual: (www.state.ma.us/osd/phand/phand.pdf)
Best anti Final Offer (BAFO)
Pu.r-suant to 801 CMR 21.06(11). a l’rocurement Management Femun may pro~iL1ebidders with an opportunity tc., provide a l~estand
Final Offer (II3AF(.)). The 13A1’() process represents an optional step in the bidder selection process and is not part of the contract
negotiation process. UAFOs may he useful when no single response addresses all the specilieatiomns. when the costs submitted by all
bidders are too high, when two or more bidders are virtually tied atkr the evaluation immi ‘cess or when all bidders sulirnitted resp ‘rises
that are unclear or deficient in one or more areas.
The PMT may restrict the number of bidders invited to submit a BAFO, or mar otTer the option to all bidders. In either case, the
PM1’ should provide tine same imutbnnatiomi and the same submission requirements tin all bidders chosen to submit a BAR).
L)epartruents are required to develop and distribute to selected bidders the written terms for a BAI•(.:) with specific information on
what is being requested. submission requirements with timelinnes and infbrmutiori on the basis for evaluating responses and
determining the succcssfinl bidder(s). Bidders may be asked to reduce costs or provide additional clarification to specific sections of
the RFR.
Selected bidders arc not required to submit a BAF(.) and mar submit a written response notiMng the PMl’ that their response
remains as originally submitted. The terms of the 13AF() mmiv not identity either the cunTent rank of any of the bidders sciccied tör a
BAF() or the lowest costs eunTemitly pitipused. The Procurennent leani Leader will ha~efull discretion to accept or rn_~iCCt amlV
information submitted iTI a l~AlO.051) recommends that departments consider how the I3AR) option will he evaluated.
Departments mar evaluate the submissuons oI’HAR)s as an addition to the scores already received lw bidders on their original RI R
responses or may develop a new evaluation process hascd entirely on the RA1() submission. Deparimemus should ariicnlate in the
evaluation criteria (lie process to he used in evaluating the I3AF(.).

More Information

The Model Procurement Code
Copies ofthe revised code can be purchased from the American Bar Association (www.abanet.org) for $29.95.
To order call 1-800-285-2221 and request product 539-0200. Unfortunately, the official, approved document is
not available on their web site. I do have a copy ofthe Steering Committee Final Draft in Word format which I
will email to you, upon request.
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Steering Committee Final Draft
The Model Procurement Code Revision Project

Sponsored by

The American Bar Association’s Section of Public Contract Law
and Section

of State and Local Government Law

In Feb., 1979, more than 20 years ago, the American Bar Association published the Model Procurement Code. Since that
time, more than 17 states and hundreds of cities and counties have based their laws, regulations, and ordinances on that
document. In July, 2000, a revised Model Procurement Code was adopted by the ABA House of Delegates. The revised
document introduced needed revisions in areas such as the use of electronic signatures, and the commentaries reflecting
current thinking in public procurement policy.
There is much value in this document. Its Table of Contents identifies the elements to be dealt with in describing and
prescribing the procurement function. Its Commentary sections are interesting reading, identifying approaches, reasons, and
fundamental principles.
In this article, we have reproduced the section of the revised Code dealing with RFPs and the associated commentaries.
Section 3-203 deals with RFPs (Competitive Sealed Proposals) and is reproduced in its entirety.
§3-203

Competitive Sealed Proposals.

(1) CQnditions for Use.
(a) A contract may be entered into by competitive sealed proposals when the
Chief Procurement Officer, the head of a Purchasing Agency, or a designee of
either officer above the level of the Procurement Officer determines in writing,
pursuant to regulations, that the use ofcompetitive sealed bidding is either not
practicable or not advantageous to the [State].
(b) Regulations may provide that it is either not practicable or not
advantageous to the [State] to procure specified types of supplies, services, or
construction by competitive sealed bidding.
(c) Contracts for the design-build, design-build-operate-maintain, or designbuild-finance-operate-maintain project delivery methods specified in Article 5
shall be entered into by competitive sealed proposals, except as otherwise
provided in subsections (c), (d), (e), and (f) of Section 3-201 (Methods of Source

Selection),
COMMENTARY:
(1) The competitive sealed proposal method (similar to competitive negotiation) is available for use when competitive scaled
bidding is either not practicable or not advantageous. The competitive sealed proposal method is mandated for the project
delivery methods described in Article 5: design-build, design-build-operate-maintain, and design-build-finance-operatemaintain.
(2) The competitive sealed bidding and competitive sealed proposal methods assure price and product competition. The
use of functional or performance specifications is allowed under both methods to facilitate consideration of alternative means
of meeting [State] needs, with evaluation, where appropriate, on the basis of total or life cycle costs. The criteria to be used
in the evaluation process under either method must be fully disclosed in the solicitation. Only criteria disclosed in the
solicitation may be used to evaluate the items bid or proposed.
(3) These two methods of source selection differ in the following ways:
(a) Under competitive sealed bidding, judgmental factors may be used only to determine if the supply, service, or
construction item bid meets the purchase description. Under competitive sealed proposals, judgmental factors may be used
to determine not only if the items being offered meet the purchase description but may also be used to evaluate the relative
11.

merits of competing proposals. The effect of this different use of judgmental evaluation factors is that under competitive
sealed bidding, once the judgmental evaluation is completed, award is made on a purely objective basis to the lowest
responsive and responsible bidder. Under competitive sealed proposals, the quality of competing products or services may
be compared and trade-offs made between price and quality of the products or services offered (all as set forth in the
solicitation). Award under competitive sealed proposals is then made to the responsible offeror whose proposal is most
advantageous to the [State].
(b) Competitive sealed bidding and competitive sealed proposals also differ in that, under competitive sealed bidding,
no change in bids is allowed once they have been opened, except for correction of errors in limited circumstances. The
competitive sealed proposal method, on the other hand, permits discussions after proposals have been opened to allow
clarification and changes in proposals provided that adequate precautions are taken to treat each offeror fairly and to ensure
that information gleaned from competing proposals is not disclosed to other offerors.
(4) The words “practicable” and “advantageous” are to be given ordinary dictionary meanings. In general, “practicable”
denotes a situation which justifies a determination that a given factual result can occur. Atypical determination would be
whether there is sufficient time or information to prepare a specification suitable for competitive sealed bidding.
“Advantageous” connotes a judgmental assessment of what is in the [State’s] best interest. Illustrations include determining:
(a) whether to utilize a fixed-price or cost-type contract under the circumstances;
(b) whether quality, availability, or capability is overriding in relation to price in procurements for research and
development, technical supplies, or services (for example, developing a traffic management system);
(c) whether the initial installation needs to be evaluated together with subsequent maintenance and service capabilities
and what priority should be given these requirements in the best interests of the [State]: or
(d) whether the marketplace will respond better to a solicitation permitting not only a range of alternative proposals but
evaluation and discussion of them before making the award (for example, computer software programs).
What is practicable (that is possible) may not necessanly be beneficial to the [State]. Consequently, both terms are used
in this Section to avoid a possibly restrictive interpretation of the authority to use competitive sealed proposals. If local
conditions require an enacting jurisdiction to reduce the proposed flexibility in choosing between competitive sealed bidding
and competitive sealed proposals, the statutory determination under Subsection (1)(b) to use competitive sealed proposals
should be confined to a determination that use of competitive sealed bidding is “not practicable”.
Whenever it is determined that it is practicable but not advantageous to use competitive seated bidding, the basis for the
determination should be specified with particularity.
5)

(2) Request for Proposals. Proposals shall be solicited through a Request for Proposals.
(3) Public Notice. Adequate public notice of the Request for Proposals shall be given in the same
manner asprovided in Section 3-202(3) (Competitive Sealed Bidding, Public Notice).
(4) Receipt of Proposals. Proposals shall be opened so as to avoid disclosure of contents to
competing offerors during the processof negotiation. A Register of Proposals shall be prepared
in accordance with regulations, and shall be open forpublic inspection aftercontract award.
(5) Evaluation Factors. The Request for Proposals shall state the relative importance of price and
other factors and subfactors, if any.
COMMENTARY:
Subsection (5) requires that the Request for Proposals ç’RFP’~set forth the relative importance of the factors and any
subfactors, in addition to price, that will be considered in awarding the contract. A statement in the RFP of the specific
weighting to be used by the jurisdiction for each factor and subfactor, while not required, is recommended so that all offerors
will have sufficient guidance to prepare their proposals. This subsection serves two purposes. First, a fair competition
necessitates an understanding on the part of all competitors of the basis upon which award will be made. Second, a
statement of the basis for award is also essential to assure that the proposals will be as responsive as possible so that the
jurisdiction can obtain the optimum benefits of the competitive solicitation. The requirement for disclosure of the relative
importance of all evaluation factors and subfactors applies to the areas or items that will be separately evaluated and scored,
e.g., the items listed on evaluation score sheets. The requirement does not extend to advance disclosure of the separate
items or emphasis that are considered in the mental process of the evaluators in formulating their scores for the factors and
subfactors that are described in the solicitation.

(6) Discussion with Responsible Offerors and Revisions to Proposals. As provided in the Request for
Proposals, and under regulations, discussions may be conducted with responsible offerors who
submit proposalsdetermined to be reasonably susceptible ofbeing selected foraward for the
12.

purposeof clarification to assure full understanding of, and responsiveness to, the solicitation
requirements. Offerors shall be accorded fair and equal treatment with respect to any
opportunity fordiscussion and revision of proposals, and such revisions may be permitted after
submissions and prior to award forthe purpose of obtaining best and final offers. In conducting
discussions, thereshall be no disclosure of any information derived from proposals submitted
by competing offerors.
COMMENTARY:
(1) Subsection (6) provides the procurement official an opportunity to make certain that offerors fully understand the
solicitation requirements and provides offerors an opportunity to clarify proposals where necessary so as to assure
responsiveness to the solicitation. Price discussions can best be conducted when there is a mutual understanding of the
contractual requirements. Clarifications are intended to promote exchanges between the [State] and an offeror that may occur
when an award is contemplated without discussions, for example, to resolve minor or clerical errors or ambiguities in
proposals.

(2) When discussions or negotiations are contemplated after the receipt of proposals which are expected to lead to the
revision of proposals or to best and final offers, fair and equitable treatment of competitors dictates that negotiations be
conducted in accordancewith ethical business standards. Auction techniques shall be prohibited in discussions with offerors
under the competitive sealed proposal method. There must be a cut-off for the submission of revised proposals and final
offers. Both Subsection (4) and Subsection (6) are intended to provide that prices; technical solutions; unique technologies;
innovative use of commercial items, design, construction, or operating techniques; or other aspects of proposals submitted
by one offeror must not be disclosed to competing offerors. Safeguards against abuse in the conduct of negotiations must
be strictly observed to maintain the essential integrity of the process. Procedures should be specified in regulations in order
to achieve these objectives.

(7) Award. Award shall be made to the responsible offeror whose proposal conforms to the
solicitation and is determinedin writing to be the most advantageous to the [State] taking into
consideration price and the evaluation factors set forth in the Request for Proposals. No other
factors or criteria shall be used in the evaluation. The contract ifie shall contain the basis on
which the award is made. Written notice of the award of a contract to the successful offeror
shall be promptly given to all offerors.
COMMENTARY:
The file should show with particularity how the pertinent factors and criteria were applied in determining that the successful
proposal is most advantageous to the [State] to assure offerors that their proposals were evaluated fairly and to minimize
protests or litigation.

(8) Debriefings. The Procurement Officer is authorized to provide debriefings that furnish the basis
forthe source selectiondecision and contract award.
COMMENTARY:
Debriefings may be given orally, in writing, or by any other method acceptable to the Procurement Official. A post-award
debriefing may include (a) the [State’s}evaluation of significant weaknesses or deficiencies in the proposal, if applicable;
(b) the overall evaluated cost or price (including unit prices) and technical rating, if applicable, of the successful offeror and
the debriefed offeror; (c) the overall ranking of all proposals, when any such ranking was developed during the source
selection; (d) a summary of the rationale for award; (e) reasonable responses to relevant questions about whether source
selection procedures contained in the Request For Proposal and applicable law were followed. Post-award debriefings
should not include point-by-point comparisons of the debriefed proposal with those of other offerors. Any debriefing should
not reveal any information prohibited from disclosure by law, or exempt from release under the [applicable public records
laws], including trade secrets, or privileged or confidential commercial or manufacturing information. A summary of any
—

debriefing should be included in the contract file.

_______________________________________________
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Bullet-Proofing Your RFP Process
This workshop was presented at Government Technology Conference (GCT) Southwest in Austin, TX in Feb. The day is
divided into three sessions. The first session examines the entire RFP process and provides numerous examples of best
practices from jurisdictions throughout North America. The second session deals with the design of the actual evaluation
procedure. The third session focuses on best practices which reduce the potential for protests and litigation and includes a
review of case law.
The slides, reproduced below, deal with the RFP process.

Policy Issues
Common Problems

Critical Success Factors
1. The solution is satisfactory
2. Seen as successful

1.

No Policy

3. Consistent with policy & law

2.

Not consistently applied

4. Documented process
5. No objections (complaints)!!

3.

Not effective

[~

When is an RFP used?

1. By Default

Why issue an RFP?

I. To satisfS’ law, regulation or policy
2. To foster competition

2. Negative Rules

3. To simplify the selection process
4. To resolve internal problems

3. Positive Rules

What is an Effective Policy?
I. Itisreasonable.
2. It is clearly stated.
3. It is UP-TO-DATE and available in ~iiting

4. It is known throughout the organization and by the p..
5. It is consistently appliedin all appropriate situations.
6. It is legal.
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5. To obtain ideas

POLICY INSTRUMENTS
• Laws
• Regulations
• Directives
• Administrative Manuals
• Policy Manuals
• Standardized Documents
• Handbooks

RFP Document

The RFP Process

Common Problems

1. Initiate the project.
1.

2. Establish the requirements.

3.
4.
5.
6.

IssuetheRFP.
Select the vendor.

Too much effort

2. Fatal

errors

Negotiate an agreement.
3. Proposals are inadequate

Implement the system.

Fatal Errors
Specifications are restrictive

Proposals are Inadequate

~

2. Specifications are incomplete

1. Over budget
2. High risk
3. Poorly stuffed

& Failureto~’h~usuponsive
9. Poor manage~

Incomplete
5. Lack convincing evidence
4.

3. Information is inconsistent.

Lack appropriate research
7. Insufficientexpertise
6.

4. Contract strategy produces gridlock.

10. Poor problem delh
11. Failureto discuss to
12. Failureto discuss past
perfonnance

5. Political Interference.

Announcing the Competition
What is a winning proposal?

Common Problems

1. Full understanding of the pro

1.

Bidders lists

2. Suitable plan

2.

Limited announcement

3. Well-qualified supplier

3.

Too many suppliers

4. Price is reasonable

4.

Too few suppliers
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Suppliers and Contracts

I

Evaluating Proposals

L~

I. Mandatory terms in the RFP ~

Common Problems

1. The evaluation doesn’t workas intended.

2. Finalizing terms before fmal
proposals

2. The process is flawed-missing steps.
3. “Winner” is rejected by management.

3. Negotiate a contract with the
selected vendor

A GOOD IDEA
The state of New Mexico has published a 230 page RFP guide. It’s full of good ideas, suggestion, and examples. I
particularly like their idea of a procurement library. Here is part of what they say:
E. PROCUREMENT LIBRARY

One ofthe most useful procurement techniqlles is to establish a procurement librIlrv that may contain a ~vidcvariety of documents ft,r
usc 1w the potcIltial ollerors. Since doClinlents contained in the library do not have to he reproduced and distrIbuted with the RIP,
much more background and other material may be made available to the putelli ial otTeroj-s. Such materials ~nayin~ltidethe GSl) rule
1NMAC5.2 or appropriate pnx.alrement regulations. ageflcv organJzatii.tn. systems descriptions, needs (Lfl~ll)SiS. design
documentation, program listings, flow charts. floor plans etc.
Access to the library is controlled by the l’roetirenient Manager. Place approprlale instmcnu’lls ill the RFP. The Prtlcurelnent
Manager ina~also speeil\ what materials may be reproduced as well as the cost for reproductIons. Some iiiatenal may be subject to
non—disclosure agrcemcnLs. It is essential that the Procurement Manager o1fl~tiflappropriate ~~ritteTlauthorri.ations from the
manufacturer or owner of the materials prior to their availability in the library. Documents ma~be adied to the library
vj~tRIP amendments.
Some Procurement Managers have made multiple sets of the documents so tilat potential oticrors may check a complete set for a
s ,ecified period oftime. The potential ol1~rormay reproduce the doeunuellts. ATlother option is to icquest that the potential ofThrors
1
bring a personal copier with tilelil for rejtix.liietictii of sdcclcd materials froul tile library.

Potential ollerors arc given equal access Lo the library, for the very large. complex procurements the Procurement I .ibrar is created
first and made available for review by potential ollerors helore the R}’i’ document is issued. The notification procedure is
identical to tile iSSWfllCC procedure except the content of the olle—page notice is diflerent. This technique is used to provide the
potential oflerors an adequate time to study the systems documentation and maten:lls contained iii the library in an e1I~rtto keep the
proposal response period at a reasonable length.

OERFEP)T
Enter
1-year subscription
(4 issues) to The RFP Report
In USmy
$60.00
In Canada $79.18
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Mail to: Michael Asner Consulting
Suite 203-15233 Pacific Avenue
White Rock, BC Canada V4B 1P8
To order immediately please
Phone / Fax (604) 530-7881
—

asner@compuserve.com —

Payment Enclosed: IJ VISA ~ MC. IJ AMEX
Card #: ____________________________ Exp. Date________________
Please Invoice me. My purchase order number is:_____________________
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THE RFP REPORT
The newsletter a/ideas, checklists, guidelines and information about the RequestFor Proposal

MichaelAsne, Editor

BEST PRACTICES AND
INNOVATIONS
FROM NEW MEXICO
[~THowdoes the State’s procurement philosophy differ from other jurisdictions?
A. The thrust of the States procurement philosophy is to improve the quality of the offeror proposals throughout the
procurement process and to award the contract to the highest ranking proposal. The objective is to award the contract
to an offeror who has obtained a minimum score of 900 out of a possible 1000 points. To obtain this objective, more
offerors are kept in the process and there is more work required by the Procurement Manager and Evaluation
Committee. Other jurisdictions have a philosophy that is geared to looking for reasons to eliminate offerors and award
to a single survivor regardless of overall score. The latter is the-more-I-can-disqualify-the-less-I-have-to-evaluate
approach to public procurement. Some jurisdictions do not allow or practice a multiple step procurement process
whereby offeror proposals may be improved through the ~bestand final” step in the process.

New Mexico seems to have done it right! The sixth editior) of their Procurement Guide contains many
details about “best practices” and lots of valuable examples. The entire guide is 225 pages. In this
issue of the RFP Report, we have taken some of the most valuable ideas from the guide. We invite
you to download the entire document. It’s worth investing some time and effort to understand their
approaches and to read their examples. (See their RFP Development page at www.state.nm.us/spd
/rfpdevel. html.)
In this report, we cover only a few of their ideas and best practices:
•

A structured evaluation methodology, which includes best and final offers, is used to ensure
that the selected offeror has obtained a minimum score of 900 out of a possible 1000 points.

•

Evaluation factors and weights depend on the type of procurement and are based on the
experience of several hundred REPs.

•

The actual contract is included in the REP and finalized as part of the best and final offer.

•

There is a process by which the Evaluation Committee establishes each of the evaluation
subfactors early in the procurement process.

•

The State Purchasing Agent performs a quality assurance review of the procurement process
prior to each award.

•

The procurement manager’s responsibilities are identified in a 2-page checklist.

REQUEST FOR PROPOSALS
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CHAPTER TWO: GETTING
STARTED
A. Concept Memorandum
B. ClO Approval Required
C. Pre-Procurement Data
Gathering
D. Initiate the Procurement
E. Organizing the Evaluation
Committee
F. Questions and Answers
CHAPTER THREE: DRAFT THE
RFP
A. Establish the Procurement
Schedule
B. Scope of Work
C. Scope of Procurement
D. Terminology
E. Procurement Library
F. Evaluation Factors
G. Mandatory Technical
Specifications
H. Desirable Technical
Specifications
I. Mandatory Business
Specifications
J. Desirable Business
Specifications
K. The Contract
L. Contract Protections and
Management

Issue the RFP
Distribute the RFP
Establish Procurement Library
Questions and Answers

CHAPTER FIVE:
SUBFACTORING
A. Establish the Subfactors
B. Subfactoring Exercise
C. Reference Subfactors
D. Hardware/Software
Procurements
E. Oral Presentation/
Demonstration
F. Questions and Answers
CHAPTER SIX: PRE-PROPOSAL
CONFERENCE AND
QUESTIONS
A. Conductthe Pre-Proposal
Conference
B. Respond to Questions
C. Questions and Answers
CHAPTER SEVEN: PREPARE
THE DEMONSTRATION
AGENDA
A. Can it be demonstrated?
B. Prepare Demonstration Agenda
C. Questions and Answers
CHAPTER EIGHT: PREPARE
FOR THE EVALUATION
A. Mandatory Requirements
Checklist
B. Receive Proposals
C. Questions and Answers

F. Return Offeror :Proposals
G. Filing with State Purchasing
H. Questions and Answers

CHAPTER NINE: CONDUCT THE EVALUATION
A. Conductthe evaluation
B. Select Finalists
C. Questions and Answers

CHAPTER FOURTEEN: PROCUREMENT MANAGER
RESPONSIBILITIES

CHAPTER TEN: BEST AND FINAL OFFERS

A. Responsibilities Approach
B. Duties and Responsibilities Checklist

A. Notify Finalists
B. Notify Non-Finalists
C. Collect Best and Final Offers
D. Questions and Answers

CHAPTER FIFTEEN: EXAMPLES
Concept Memorandum
Procurement Request Letter
Procurement Initiation Memorandum
Evaluation Committee Appointment Letter
One Page Notice
Purchase Document
List”of Possible Sources
Evaluation Subfactors
Reference Questionnaire
Pre-Proposal Conference Log of Attendees
Response to Questions and RFP Amendments
Demonstration Agenda
Oral Presentation Agenda
Mandatory Requirements Worksheet
Clarification Letter
Disqualification Letter
Finalist Notification Letter
Non-finalists Notification Letter
Management Recommendation Letter
Evaluation Committee Report
Award Notification Letter
Public Inspection Letter
New Mexico Gross Receipt Tax
Three Year Financial History Form

CHAPTER ELEVEN: PRESENTATIONS AND
DEMONSTRATIONS
A. Oral Presentations
B. Product Demonstrations
C. Best and Final Offer Questions
D. Questions and Answers
CHAPTER TWELVE: PREPARE FOR AWARD
A.
B.
C.
D.
E.
F.

Complete the Evaluation
Complete the Evaluation Committee Report
Obtain management Approval
Finalize the Contract
Quality Assurance Review
Questions and Answers

CHAPTER THIRTEEN: THE AWARD
A. The Award
B. Obtain Contract Signatures
C. Prepare for Public Inspections
D. Assist with Protests
E. Prepare Contracting Package

In the remainder ofthis report, we will highlight some ofthe most important items from the 14 chapters
of this Guide.
CHAPTER ONE: INTRODUCTION
Procurement in New Mexico is based on the American Bar Association’s Model Procurement Code.
It specifies those circumstances when an RFP is to be used:
the competitive sealed proposal process is to be used for the acquisition of professional services and for products
and services when competitive sealed bidding is not practicable or advantageous. The words “practicable” and
“advantageous” are to be given ordinary dictionary meanings. The term “practicable” denotes what may be
accomplished or put into practical application. ~Advantageous”
denotes a judgmental assessment of what is in the
.3
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necessarily advantageous, that is. in the agency’s best interest.
3.

The Procurement Philosophy employed incorporates the use of BEST AND FINAL OFFERS.
the Agency can review the proposals submitted, select finalist offerors and solicit proposal improvements through
amendments as part of a bestarid final offer(s) The ProcurementRegulations have provisions for the revision of
specifications and the solicitation of second best and final offers as well The important aspect of these authonzations
is the fact, unlike most governmental jurisdictions, the procunng agency has the capability of soliciting and obtaining
improved proposals that truly offer the very best match to the agency s requirements at the lowest cost

The Structured Evaluation Methodology (SEM) which they use measures the quality of each proposal
not only against the predetermined evaluation criteria, but also against the other proposals. This is
a radical departure from the formal methodology followed in many jurisdictions. Here is what they say
about SEM:
STRUCTURED EVALUATION METHODOLOGY
For many years, there have been only two traditional methodologies for the evaluation of offeror proposals One
methodology ranks the proposals against a uniform set of evaluation criteria Each proposal isscored top to bottom for
each evaluation factor,a vertiôal évaluation~This.niethodologyworkswell forthe very simple proposals. It has proven
to be a very poor choice for complex procurements because it is extremelydifficult for the Evaluation Committee to
maintain focus and uniformity in the scbringacrossseveral complexproposals requiring several days of evaluation.
There is also an Evaluation Committee fatigue factor that distorts the results For these reasons the second evaluation
methodology is often employed
The second methodology requires scoring the proposals against each other, a horizontal evaluation All of the
proposal responses for each factor are compared and the best response is awarded an “A” the highest score with the
next best response receiving a “B”, a proportionally lower score etc For example for a twenty-five-point factor the
most responsive proposal would receive all twenty-five points. The nextmostresponsive proposal may receive twenty
points The least responsive proposal may receive ten or fewer points depending upon the Evaluation Committee s
established ground rules for point assignment This methodology uniformly results in the identification of the most

responsive proposal to the evaluation cntena It works well for both simple and complex procurements The flaw in the
methodology is the fact that the most responsive proposal may, in fact, be a mediocre, high-risk response that could
result in project failure
The solution is the use ofthe Structured Evaluation Methodology (SEM) which was developed and proven on
information systems procurements for the State since late 1980’s This methodology combines the best elements of
both methodologies It not only produces a uniform evaluation result identifying the most responsive proposal but also
scores the proposal against the evaluation cntena in a way that identifies relative risk
The steps and techniques that compnse the SEM are thoroughly desenbed in subsequent chapters of this guide In
summary this methodology will result in identifying the supenor proposal among many as well as measunng the
quality of the proposal against the predetermined cntena and the other proposals This is critical information for a
governing body who has to make a decision to award or not to award a contract If for example, out of 1000 possible
points the highest ranked proposal received 950 points and the next highest ranked proposal received only 800 points
the governing body knows that there was only one truly superior proposal among the many submitted and that the

proposal is an excellent match to the procunng agency’s requirements for products or services It is a very low risk
decision On the other hand, if the highest ranking proposal received only 700 points and the next highest ranked
proposal received only 600 the governing body knows that there is only one truly superior proposal but the product or
services offered are a poor match to the procunng agencys requirements Because of the nsk the governing body
may decide not to award the contract and use the funds for some other project If the highest ranked proposal received
950 points and the next highest proposal received 925 points the governing body knows that there are two proposals
that offer supenor match to the requirements The governing body may choose to seek additional contractual
concessions from the highest ranked proposal befoie proceeding with an award. There are numerous scenarios that
illustrate the benefits of using SEM over all other evaluation methodologies or variations thereof It will suffice to state
that successful acquisitions and projects are the direct result of choosing the best proposals submitted only if that
proposal is a gOod to superior match to the requirements.
4.

CHAPTER TWO: GETTING STARTED
This short chapter deals with a number of issues related to the initiation process. It emphasizes that

“Potential offerors should never be used as sources for on-site analysis or studies, paid or unpaid,
unless the potential offeror agrees not to submit a proposal”. This Chapter provides some help in
organizing an evaluation committee:
E. ORGANIZE THE EVALUATION COMMITTEE
There are several key points regarding the organization of the Evaluation Committee as follows:
•

The committee size should be manageable. Five voting members are recommended. Three voting members
are the recommended minimum and seven voting members are the recommended maximum. Experience
has shown that larger committees lengthen the procurement process unnecessarily and reduce the quality of
the process.

•

The members of the committee should be identified as early as possible. Ideally, the entire Evaluation
Committee would have participated in some of the pre-procurement activities. The committee must be in place
prior to the pre-proposal conference.

•

The Evaluation Committee composition should represent a cross-section including agency management, user
management and technical support. The correct mix depends on the type of procurement. If the procurement
is for an application system, there should be sufficient user representation to cover the functional areas of the
application. If it is a technical procurement, the majority of the committee should be composed of technically
qualified members.

•

The Evaluation Committee members must make time in their individual schedules and workloads may have to
be adjusted to provide time for the members to complete document drafting and the evaluation.

•

The Procurement Manager may or may not be a voting member of the Evaluation Committee at the discretion
of the Procurement Manager.

Each chapter ends with a series of questions and answers. Some of the questions deal with
operational issues: Who should serve on the evaluation committee? Who should review the draft
RFP? Other questions deal with more fundamental issues related to philosophy, approach, or good
public policy. For example:
Q. Why is it important to understand the State’s procurement philosophy?
A. For procurement conducted under the authority of the State Purchasing Agent, the Procurement Manager is
responsible for implementing the philosophy throughout the process and conveying the thrust of the philosophy to the
potential offerors. Please remember that offerors compete in a variety of arenas and jurisdictions, both public and
private sectors. For example, some jurisdictions will allow the offerors to improve only a limited portion of their
proposals during a best and final process, if one is conducted. Offerors are encouraged to improve all aspects of their
proposals during the State’s best and final process that is a required step in the State’s procurement process. There
are provisions in the regulations for a second best and final process, if one is necessary, to establish and award the
contract to a clearly superior offeror. This approach has proven to be very successful. Other jurisdictions are
encouraged to follow it as well.

5.

CHAPTER THREE: DRAFT THE RFP
This chapter contains valuable insights and guidance on several topics including the timing for each
event, and the establishment of a procurement library.
The most valuable part ofthis chapter deals with evaluation factors. “Evaluation factors are the criteria
that will be used for the evaluation of proposals. The weighted factors must be defined in the RFP as
required by the GSD procurement regulations and the Procurement Code.” “A 1000 point numerical
system is required for procurements conducted under the authority of the State Purchasing Agent.”

Evaluation factors and the corresponding weights vary with the type of procurement. This chapter
contains recommended factors and weights based on several hundred procurements for seven
different types of procurement:
•
•
•
•
•

Professional Services Firm Fixed Price Contract
Professional Services Fixed Hourly Rate
Services
Small Hardware
Large Hardware

•

Software

•

Qualification Based

-

-

Here are three examples.
Balancing the Base Evaluation Factors
The evaluation factors and their weights vary depending upon the type of the procurement. The following are the
established base factors and their weights which have produced the best result. These recommended base factors
and weights are the result of several hundred RFP based procurements:
•

Professional Services Firm Fixed Price Contract
Experience
Corporate
-Key Personnel
Methodology/Tools Employed
Technical Merit of Proposed Solution
References
Corporate
Key Personnel
Project Plan
Cost
Oral Presentation
-

-

-

175
125
50
50
50
50
100
300
100

The base factors for this type of procurement strike a balance between quality, knowledge and experience of the
offeror and key personnel versus cost and proposal work products. The base factors of Methodology and Technical
Merit are established for the assessment of ‘best value” for the procuring agency. For contracts for amounts in excess
of $500,000 a performance bond is recommended for this type of procurement instead of an evaluation of financial
stability or retainage as the primary performance protection. The cost factor may be increased to 350 points with a
corresponding 50 point total reduction to the other factors. Higher cost factors have produced undesirable results.
Compensation is base upon receipt and approval of deliverables in according with the approved project plan. The oral
presentation should cover all aspects of the offeror’s proposal.
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•

Professional Services Fixed Hourly Rate
Corporate Experience
-

100

Proposal Personnel Expenence/

Knowledge
Work Product Examples
References
Corporate
Proposed Personnel
Cost
Oral Presentation
-

300
100
50
50
300
100

The base factors for this procurement focus primarily on the quality knowledge and expenence of the proposed
personnel Obviously the contract must contain provisions that bind the contractor to assign the proposed personnel or
their knowledge and expenence equivalents to the contract Compensation is based upon the receipt and approval of
identified deliverables or task orders If a senes of deliverables are required to complete a project or system a
minimum level of retainage is recommended as a contractual performance protection The “best value” factor for this

procurement is the quality of the proposed personnel The oral presentation should focus on the knowledge skills and
expenence of the proposed personnel
•

Services
Expenence
Corporate

200

-

-Key Personnel
References

50

Corporate
-Key Personnel

100
50

-

Cost

400

Technical Ment ofthe
Proposed Solution
Proposed TransitioniWork Plan
Oral Presentation

100
100
0

This type of procurement is base upon a foundation of contractual performance guarantees Given the underlying
performance guarantees cost isthe “best value” determinant The cost factor may be increased to 500 points and the
Technical Merit eliminated if there are no other anticipated “best value” aspects to offeror proposals Financial stability
is a critical mandatory pass/fail evaluation requirement for which no points are awarded and appropnate liquidated

damages paragraphs are required contactual protections against unsatisfactory performance The oral presentation
should be used to validate the evaluation sconng factor by factor
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McGraw Hill (New York) released the Second Edition of
ourreference book The Request For Proposal Handbook.
The first edition sold about 2000 copies and is being
used by public buyers throughout North America.
Updated and greatly expanded to provide current laws,
regulations7 and examples of effective RFP’s, it now
includes a CD to give you more than 600 pages ofactual
reference documents.

Their approach to contracts is an emerging best practice.

ayes

the actual contract must be included.”

K THE CONTRACT
The Procurement Code requires that the RFP document contain all of the relevant terms and conditions For a
number of important reasons including the fact that the Structured Evaluation Methodology requires a uniform
foundation set of terms and conditions for the evaluation, the actual contract must be included as part of the solicitation
as an appendix Yesi The actual contract must be included The only exception is small software licensing
agreements.
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The inclusion of the actual contract meets the Procurement Code requirements and allows for the contract negotiation
process to be overlapped with the conduct of the procurement This significantchange from the more traditional
approach of negotiating•the contract after the award resulted from.a number of very bad experiences when the

cohtractscóuld nôtbé negotiated or they took an extended period of time to complete, or the agency ended up with
substantially less than what was proposed at the time of the award. :
The inclusion of the contract with the RFP requires some up front investment in time but that investment has proven
timeafter time to be Worth every minute through the avoidance of negotiation problems and other lengthy delays. The :
objective of this ápproäch is to have the contractor’s signature on the contract prior to award. Some ofthe
important benefits inôlUde the following:
•
The negotiation is based upon the agency’s contract not some 50 page document prepared by a battery of
corporate attorneys that no one assigned to the procurement can understand. In-house governmental
counsels.ôän not be experts on the underlying law or other relevant provisions for every type of product or
service a procuring agency may require However, corporate attorneys focus only on a narrow segment of law
that pertainsto the products and servicesthat they offer. Remember, a contract is generally biased in favor Of
the side who drafted the contract Do not be tempted to use the offeror s “standard” contract form
.

•

.

.

..

.

The negotiation is overlapped with the procurement process where limited in-house legal resources can be
scheduled and utilized efficiently and effectively Most in-house governmental counsels are stretched thinly
across all the functions and activities of the procuring agencys activities This allows the in-house counsel to
schedule and allocate specific blocks of time to the procurement activity

•

•

The resulting contract matches the contractor’s proposal

The agency is in a position to maamize its negotiating position That position deteriorates substantially after the
award

•

It reduces the involvement and compresses the time frame for corporate counsels This generally produces a
more favorable contract for the procuring agency

•

It allows the proposal evaluation to be completed on a truly apples-to-apples comparison basis

For many procurements itis equally important for the offerors to respond in their proposals to the wording ofthe
scope ofwork or other material contract provisions as their response to the content of the scope of work This is
extremely important to procurements for services By placing the contract in the RFP document offerors have an
opportunity to carefully review all elements of the contract and respond with alternative wording as may be appropriate
There are many sources for the contract The Purchasing Division staff maintains example contracts mt he RFP library
Most agencies with in-house legal resources have examples as well The Model RFP document includes the required
paragraphs for professional services The point here is that the creation of the contract is not nearly as difficult as it
was several years ago when each contract was developed from scratch
Another significant point about the contract is the fact that the contract document is highest on the order of precedence
in the case of any disputes. That means the contract document governs. It also means that the document should be
RFP and the contractor’s proposal should be included by reference, but the contract should not rely upon them for.:
such major areas as scope of work, payment provisions warranties, contract protections, performance measurements,
etc. The point here is that the Contract Administratorshould have to rely upon only the contract for effective

administration.
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CHAPTER FIVE: SUBFACTORING
New Mexico identifies subfactoring as an important activity of the Evaluation Committee. In most REP
Guides, subfactors are identified, but the process for establishing them is left to the reader’s
imagination. New Mexico takes some of the mystery out of this task:
A. ESTABLISH THE SUBFACTORS
The success of the Structured Evaluation Methodology is based on establishing evaluation subfactors early in the
procurement process and the horizontal evaluation of proposals as described in a later chapter of this guide.
Subfactoring is an Evaluation Committee responsibility that accomplishes two critical objectives. It requires the
Evaluation Committee to focus its collective attention on an validate the RFP specifications and base evaluation factors
described mt he REP document. The subfactoring exercise is completed prior to the pre-proposal conference because
it frequently results in RFP amendments that are issued at the pre-proposal conference.
The result of the subfactoring exercise is a document that describes how the points for each base evaluation factor will
be divided into meaningful, discrete, objective, weighted siibfactors that form the uniform measure for the evaluation of
proposals.
Each base evaluation factor described mt he RFP document is directed into the meaningful components as defined
by the Evaluation committee. For example, given a 100 point base evaluation factor, “project plan’, the evaluation may
be described in the RFP document as ~Pointswill be awarded for Project Plan based upon an evaluation of the
quality, efficiency and thoroughness of the project plan submitted in the olferor’s proposar. The evaluation subfactors
may include the following:
Plan Quality (40 points)
How well is the project plan presented? (5 points)

How well does the project plan address all of the required elements of the project? (10
points)
How well are the resource requirements presented? (10 points)
How well will the project plan work? Is it realistic? (10 points)

How well are the system interface requirements addressed? (5 points)
Efficiency (20 points)
How well does the plan appear to utilize contractor and agency resources? (20 points)

Thoroughness (40 points)
How well does the project plan address the required steps for quality control reviews and walkthroughs of deliverables? (10 points)
How well are project plan tasks described? (5 points)
How well are the task time lines established? (5 points)
How well are task deliverables describes? (10 points)
How well are task dependencies portrayed? (10 points)

Depending upon the type of project there are numerous variations of subfactors that would all fit under the general
project plan evaluation criteria regarding quality efficiency and thoroughness of the plan Likewise there are
numerous variations of the weighting for the individual sublactors For some projects efficiency may receive a greater
weight These facts are the reason for conducting the subfactoring exercise The evaluation of proposals
at the lowest weighted subfactor

is conducted

CHAPTER SIX: PRE-PROPOSAL CONFERENCE AND QUESTIONS
This Guide contains a valuable list of “Do’s” and “Don’ts”:
Do
•

Take extra copies of the RFP to the conference

•

Encourage the potential offerors to submit written questions in advance ofthe pre-proposal conference

.

•

.

.

~

..

.

.

.

.

.

.

Present an overview of the document at the beginning of the meeting. Talk through the sections of the
document highlighting the areas ofthe document as described in the preceding paragraph. This overview
presentation should answer most of the general questions

•

Hand out wntten responses to written questions received prior to the conference

•

Have everyone who attends the conference sign an attendance sheet. Ask them to print as well as sign or
submit a business card.

.

:

:

.

•

collect Acknowledgement of Receipt Forms.

•

collect and address additional written questions.

•

.

.

.

.

.

.

.

.

.

.

.

.

.

.

.

.

.

.

.

State that all oral answers are unofficial. The official written answers will be distributed on
potential offerors who return an Acknowledgement of Receipt Form

[datel

.

.

to the

•

Ask offeror representatives who ask oral questions or request clarifications to identify themselves and the
company that they represent

•

Have someone at the conference record oral questions and request for clarification

•

Be warm and friendly, but stay in control

•

Start the conference on time and end it on time if a time limit was established

•

Hand out supporting documentation

•

Hand out any RFP amendments

•

If you have or can borrow the equipment tape the entire conference and keep the tape in the procurement
file.
:
:
:
.

.

.

.

.

.

.

•

If requested, distribute copies of the attendance list after the conference

•

Ask the offeror representatives to leave the room after the conference is concluded.

.

..

.

Don’t
•

Don’t lose control.

•

Don’t lose control. Don’t be pressured to provide an oral response to a question when you are not completely
comfortable with the answer. Take the questions under consideration. Your response should be “the questions
will be taken under consideration. The response will be included with the distribution of written answers to
offeror questions.”
.

Don’t (continued)
•
Don’t accept or attempt to respond to oral legal questions Have the questions submitted in writing and discuss

the questions ~jthe conference with legal counsel

•

Don t refer to one offeror’s representative as Mr Jones and another representative who you might have met
previously as Joe Be consistent

•

Regardless ofthe many ways that the questions may be phrased do

not tell anyone what your budget is for

the procurement unless that information was disclosed in a public meeting or is disclosed in the RFP
document If approval was obtained from a governing body in a public meeting based upon estimates or
ranges restate what was disclosed at the public meeting
If there are several people conducting the conference decide in advance who is going to respond for the

•

procuring agency to which questions. Do not allow two members of the Evaluation Committee to contradict
one another at the conference. If the question is difficult to answer, call time out. Hold a huddle and agree on
th~~eCpoñCe.

..

:

.

.

.

i

..

.

.

.

Do not get cornered by an offeror’s representative in the room, hallway or elevator after the conference is
concluded for the purpose of answering additional questions or providing additional clarifications
Do not go to lunch with any of the offer representatives

•
•

.

Do not accept anything wfreew from anyofferor representative including demonstratiOn soft*are, samples or
other materials,

.

.

.

.

CHAPTER SEVEN: PREPARE THE DEMONSTRATION AGENDA
The advice offered is intended to help the inexperienced procurement officer avoid major risks:
More than one Evaluation Committee has been fooled by an offeror controlled system demonstration That is why the
conduct of demonstrations is set by the Evaluation Committee not by the offerors The demonstration agenda is the
technique for this vital control It should be very specific and include a system overview limited to 30 minutes followed
by an orderly and thorough demonstration of each core system component and report This should be followed by a
demonstration of desirable functions documented in the REP and offeror s proposal The last portion should address
additional optional programs or features that were a part of the offerors proposal The very last item on the agenda
should allow for a discussions of the best and final offer

CHAPTER NINE: CONDUCT THE EVALUATION
In this Chapter, the Structured Evaluation Methodology is spelled out. Each step is described; dangers
are identified; and advice, based on hundreds of evaluations, is offered. Most REP Guides neglect this
important, detailed discussion of the way in which scores are established.
•

The Horizontal Evaluation

The committee or team evaluation approach haswOrked extremely well to eliminate biases and. to arrive at sound
collective decisions. The Evaluation Committee members have had an opportunity to thorOughly review each offeror
proposal and compare the responses by subfactor. Then the proposals are scored horizontally against each other as
well as against the uniform criteria bysubfactor in an EvaluatiOn Committee meeting. That is, each proposal is scored

verbally in turn against the sub-factor by each Evaluation CommitteC member with open discussion of the scoring after
each proposal is scored. If there is a significant disparity in the scoring, the Procurement manager will call for a
discussion of the scoring with discussion provided by at least the members offering the highest and lowest scores. This
focused discussion is followed by a rescore of the proposal against the

•

The Horizontal Evaluation (continued)

offering the highest and lowest scores This focused discussion is followed by a rescore of the proposal against the
subfactor Based upon the discussion, Evaluation Committee embers may change their initial scores or leave them
unchanged The results are recorded and the scoring is initiated for the next proposal for the subfactor At the
conclusion of each round of sconng by subfactor the Procurement manager will pauseto give the Evaluation
Committee time to reflect on the sconng results to the extent that Committee members are satisfied that the most
responsive proposal received the most points and each proposal received proportionally fewer points in direct
relationship of the quality ofthe response compared to the subfactor In this methodology the best response does not
necessarily receive all of the available points for the subfactor The best response may receive only one-half of the
points and the poorest response only one-third of the points On the other hand, if all of the responses are excellent
then all of the proposals will receive all or nearly all of the points
Since this step is critical to the effective use of the methodology the process is redescnbed for clarity Each member of

the Evaluation Committee is given an opportunity to rate/evaluate each proposal by subfactor All proposals are to be
evaluated in turn by evaluation sub-factor. That is, proposal one is evaluated for factor one sub-factor A. Proposal two
is evaluated for factor one subfactor A etc Individual members scores are averaged and the averages recorded by
the Procurement Mánàger. If there is a disparity between member ratings for a particular evaluation subfactor, then the
Procurement Manager must give the highest and lowest rating members an opportunity to defend their ratings Each
member in turn is polled and the individual member ratings are averaged to obtain the consensus final score The next
round proposal two is evaluated for factor one subfactor B, etc and the evaluation is initiated by the next member of
the Evaluation Committee The proposals and initiating committee members are rotated in order The entire evaluation
must be completed with the Evaluation Committee working as a group not as individuals working alone
If a member requests a clarification the Procurement Manager will move the scoring process to another sub-factor
until the clarification can be received and submitted to the Evaluation Committee at the scoring session
In addftion~tbrecording the sôores, the Procurement manager should be taking notes of Evaluation Committee

comments and concern for use in the Evaluation Committee Report and the finalist notification letters
CHAPTER TEN: BEST AND FINAL OFFERS
As part of this process, the State conducts an audit to ensure that the procurement satisfies their
award requirements. This step is not a common practice in most jurisdictions.
The best and final offer step has produced some truly amazing results over the years saving the State literally
millions ofdollars The step works best on single source awards However itis valuable for every procurement as it is
the only step in the process where the offeror is given an opportunity to amend the proposal
The RFP document encourages the offerorsto respond to the contractwith specific wording changes and additions

Some of these changes and additions could preclude the signing of a contract That is why they are required to be
submitted up front as part of the proposal as opposed to the more traditional negotiation process that corporate
attorneys thrive upon For example offerors have required that the contract be governed under laws of some other

state than New Mexico That requirement is not acceptable The offerors were given the opportunity to amend their
proposals eliminating the requirement In some cases the proposals were amended in others they were not and the
offeror was eliminated from the process deemed non-responsive In other cases offerors have required payments in
advance which is prohibited by statute There have been almost endless variations That is why the Procurement
Manager is responsible for reviewing the offerors changes and additions with in-house counsel before this step in the
process

The key point of this discussion is that the model RFP best and final paragraph uses the phrase “offerors may be
required to submit revisions...”, àAd this step in the process is where proposal inequities and unacceptable conditions
are eliminated,
12.
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CHAPTER TWELVE: PREPARE FOR AWARD
As part of this process, the State conducts an audit to ensure that the procurement satisfies their
award requirements. This step is not a common practice in most jurisdictions.
E. QUALITY ASSURANCE REVIEW
Procurements conducted tinder the authority of the State Purchasing Agent are subjected to a quality assurance
review prior to the award. The purpose of the review is to insure that the procurement process was completed properly
and thoroughly prior to an award. If an error or omission occurred there is an opportunity to correct the error or
omission without jeopardizing the procurement. Whereas some typographical errors in evaluation committee reports
and other public documents are simply erribarrassing, procedural errors and omissions discovered after the award are
generally the subject of formal protests and law suits. Approximately one-half of the materials submitted for award
have to be revised or corrected.
The State Purchasing Agent has established a standard set of award requirements.
The procurement must have been conducted in accordance with the procurement regulations and
procurement procedures. practices and methodology contained in this guide.
The proposal must have been evaluated based upon the specifications and evaluation factors set forth in the
RFP.
The agency management must have reviewed the Evaluation Committee Report and recommend the award
in a signed management Recommendation Letter.
The Evaluation committee Report must be thoroughly and professionally prepared as well as signed by every
member of the Evaluation Committee. The report must contain verifiable documentation regarding the
differences between proposals.
The role of the Purchasing Division staff is to review and insure that the procurement process was conducted properly.
The Procurement Manager and the Evaluation Committee are responsible for performing a thorough and fair
evaluation. Purchasing Division staff is concerned only with the conduct of the process, not the judgement of the
Evaluation Committee regarding a specific factor or offeror proposal. However, the Procurement Manger is expected
to follow the documented procurement practices contained in this guide and the Evaluation Committee is required to
follow the approved evaluation methodology.

CHAPTER THIRTEEN: THE AWARD
Most jurisdictions are governed by a freedom of information act which requires certain types of
information to be made public. In some jurisdictions, this information is automatically released. In
others, the procurement officers release the information upon request. New Mexico has compiled a
list of materials that are subject to public inspection and, therefore, made available.
The following is a list of procurement materials that are subject to public inspection:
Management Recommendation Letter
Evaluation committee Report
Correspondence to potential and competing offerors throughout the course of the procurement.

(Continued)

The following is a list of procurement materials that are subject to public inspection
Written questions and answers
All offeror proposals including written clarification and best and final offers excluding pages that have been

appropriately marked ~proprietary”
or uconfidenbal~~
Any other materials that may have been submitted to the Sate Purchasing Agent supporting the award
rèôO~éndätion~

~

:

~

~ :~ :i~::

1

i 1:

All materials in the procurement library, if one was established
The following is a list of procurement materials that are not normally subject to public inspection Check local
regulations

Evaluation Committee member personal notes and related materials
Draft copies of any procurement related materials

Confidential financial information concerning the offeror’s organization and data that qualifies as a trade secret
in accordance with the ~Uhiform
Trade Secrets Act

:

~

:

1:

CHAPTER FOURTEEN: PROCUREMENT MANAGER RESPONSIBILITIES
Checklists are extremely valuable. They are easy to use and present information in a friendly format.

The checklist provided covers the procurement manager’s job description:
A RESPONSIBILITIES APPROACH

The underlying principle of the procurement process is that a single responsible individual, the ProcurementManager,
with the responsibility, authority and resources to conduct the procurement will produce the most successful result
This single point of contact and control approach has proven to be very successful
B DUTIES AND RESPONSIBILiTIES CHECKUST
The following is a checklist outhning the duties and responsibilities of the ProcurementManager
Get latest copy of model RFP on diskette and example RFPs from Purchasing Division electronic and
document library
Prepare Concept Memorandum
Conduct pre-procurement data gathering
Update the Concept Memorandum
Obtain agency managements approval to conduct the procurement
Obtain Chief Information Officer apprOval, technology procurements only
Issue a procurement initiation memorandum
Organize the Evaluation Committee
DrafttheRFP
14.

B DUTIES AND RESPONSlBIUTIES CHECKLIST (continued)
Prepare the issuance package

Submit REP draft and issuance package to Purchasing Division staff or local purchasing support personnel for
review and approval
Identify appropriate commodity

codes or local vendor registration databases for distributing one page notices

Check with the Purchasing Division or local purchasing staffto confirm that notices were distributed and
procurement advertised
Clip legal notices regarding the procurement from newspaper(s) Place in procurement file

Distribute copies ofthe approved RFP
Establish the evaluation sUbfactors
Prepare Reference Questionnaire

:

Conduct pre-proposat conference

.

.

.

.

Prepare and distribute written answers to questions and REP amendments
Finalize the demonstration agenda

.

.

.

Finalize the Mandatory Requirement Checklist
Receive and time stamp proposals
Distnbute demonstration agenda
Verify compliance with mandatory requirements

Remove the Cost Response Form and the response to the contract terms and conditions from the proposals
Deliver all responses to the terms and conditions to the counsel for review
Prepare and distribute written determination letters for non-response proposals
Distribute responsive proposals to the Evaluation Committee

Review the response to the contract terms and conditions with counsel to determine acceptability
Obtain proposal clarifications

Conduct the evaluation
Select Finalists

.•

.

.

.

.

.

.

.

.

...

Finalize the oral presentation/demonstration agenda
Obtain input form counsel regarding terms and conditions
Prepare and distribute finalist notification letters

Collect best and final offers

.

.

.

.

Distribute best and final offers to the Evaluation committee

_________

.

.

.

.

.

.

.

.

.
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B. DUTIES AND RESPONSIBILITIES CHECKLIST (continued)
Conduct oral presentation/system demonstration
Prepare the Evaluation Committee Report including written determinations regarding the waiver of technical
irregularities, correction of mistakes, withdrawal of proposals
Present procurement results to the procuring agency management
Finalize contract
Prepare Management Recommendation Letter
Deliver Management Recommendation letter, the Evaluation Committee Report, signed contracts and one
copy of each offeror’s proposal including any best and final offers to the Purchasing Division staff
Assist with award, if requested
Publicize award
Prepare procurement file for public inspection and protect confidential data
Obtain remaining contract signatures
Assist with protests, if requested
Prepare contracting package for contract administrator or project manager
Return proposal and technical document to non-selected offerors

More Information
The State of New Mexico, General Services Dept., State Purchasing Division has a great web site.
Their home page: www.state.nm.us/spd
RFP Development page: www.state.nm.us/spd/rf~devel.html(This page contains links to the RFP Procurement
Guide, Model RFPs, and Example RFPs.)

.
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The newsletter of ideas, checklists, guidelines and inJbrrnation about the Request For Proposal

Michael Asnei Editor

RFPs for E-Procurement
This issue contains 4 articles. Two of them deal with e-commerce and recent initiatives of two States.
Implementing an e-procurement system requires major decisions to be made prior to developing an
RFP: do you actually purchase the product? Or buy e-procurement as a service? Is it a self-funded
system? What is the revenue model? While the payback can be large with transaction costs falling
dramatically and contract savings increasing there are substantial risks. Remember, e-Procurement
is not an information technology (IT) project. It is a purchasing system to be set up and run by
purchasing. And its a partnership involving suppliers, e-Procurement providers, purchasing and IT.
-

-

State of Missouri: 56 vendors help draft the E-Government RFP In the first article, we describe
how Missouri has enlisted the assistance of 56 vendors to prepare an RFP.
-

Colorado/Utah E-Procurement System The second article describes the process that the States
of Colorado and Utah jointly used to select an e-commerce provider.
-

But what do you do? The third article attempts to identify some of the valuable activities than
procurement people do.
The State of Missouri Raises the Bar The final article describes their new Public Access System
which delivers all procurement documents (including proposals and evaluator’s notes) via the web.
First, the news... .two items.., one dealing with the National Institute of Governmental Purchasers
(NIGP), and the second with a. new web site for RFP writers.
-

Some of our recent activities
a

NIGP Sponsorship In July, I gave my workshop Bullet-Proofing Your RFPs to 100 members
of the Rocky Mountain chapter of the NIGP. Since then, we’ve been discussing different ways
of working with NIGP. So far, NIGP has begun selling my book, The Request For Proposal
Handbook, in its web-based bookstore. They have also invited me to offer my workshops to
other NIGP chapter through them. So I expect that our workshops will be listed in the next
catalog.

a

A new website for RFP resources
We are currently developing a new web site,
www.rfpadvisor.com, dedicated to helping public sector agencies deal with RFP issues. The
site will contain a searchable library of articles, descriptions of books, and available training.
It will also contain a discussion group and “ask the experts”. We anticipate that this site will be
operational in October. We are providing the content. Fedmarket.com is supplying the
technology, programming resources, and implementation help.

-

-

The RFP Report is published by
Michael Asner Consulting
14941 23rd Avenue, Surrey B.C.
Canada V4A 9X2
Phone I Fax (604) 530-7881
ISSN 1 1 92-392X
-

Printed in Canada.
Copyright © 2001 Michael Asner
Consulting. All rights including
translation into other languages,
reserved by the publishers. No part of
this publication may be reproduced in
any form, by microfilm, xerography
or otherwise, or incorporated in any
information retrieval systems without
the written permission of the copyright owner.

REPs and the Jaw of contracts

The process of issuing an REP and receiving
proposals does, by design or inadvertently.
establish contractual rights and obligations. Each
REP and the associated process should be
reviewed by your la~.yeror legal department
prior to issuing the RFP The examples and
sample REPs used throughout this text have been
used in many differentjurisdictions in the past.
The author makes no claim about the
appropriateness, correctness, or legal
consequences of these examples or sample REPs.
competent legal advice should be obtained to
review your Request For Proposal an the
associated process.

Our Products
Reference Books

• The Request For Proposal Handbook
• Handling Supplier Complaints and Protests
• The RFP Report

WEBSITES
‘www.rfpadvisor.Com (OCt. 1)
• www.proposalworks.Com
2.
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State of Missouri:
56 vendors help draft the
E-Government RFP
There are many different ways to develop an RFP. The most
common one is to do it yourself. Do the homework; work with the
stakeholders to establish the requirements and to define the
process. Sometimes organizations hire consultants to assist them.
Sometimes, seemingly rarely, the consulting firm does more than
provide assistance: it leads the effort and may, in fact, do most of
the work.
Recently, the State of Missouri initiated another process for
developing an REP for E-Government. They invited any interested
suppliers to participate through group meetings and a website
forum. The REP development process would take 5 months, from
July through November, 2001. Fifty-six suppliers indicated a
willingness to participate in the group meetings and discussions.
The list of suppliers was virtually a “whose who” of e-commerce.
(The complete list is available on their web site.)
In the remainder of this article, we’ve provided some key
documeBj.s\ from their web site, E-Government Request For
Propo~ ~evelopment Effort (www. oa .state. mo.us/purch/egov.ht ~ T is site contains all the documents cited in this article
as wel
the RFP Outline, Discussion Group Notes, a list of the
various Discussion Groups and which vendors are participating,
and a list of those vendors that attended the first meeting.
The REP Outline, currently consisting of an index of about 150
sections can be used as a checklist of topics when developing
your own REP.
I invite you to tune in to their web site and to follow the progress
of this exciting, major e-commerce initiative.
An invitation to vendors

I
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The letter below was issued by the Division of Purchasing and the
Office of Information Technology. It was posted on the web and
directed to all potential vendors. The letter provides details about
the process for obtaining vendor input into the production of the
draft REP. It is followed by a list of the topics that vendors will be
discussing as part of their input into the REP.

Dear Potential Vendor:
The Missouri General Assembly recently approved funding for the Office of Information Technology (OIT) to develop
Missouri’s e-governrnent infrastructure and portal and to determine viable solutions for Business to. Business, agency application
renewal and agency e-government projects during Fiscal Year 2002 (July 1, 2001 through June 30, 2002). The OIT plans to pursue
additional funding to implement selected B2B solutions and begin addressing agency projects and moving them behind Missouri’s
portal for Fiscal Year 2003 (July 1, 2002 through June 30, 2003). As most are aware, Missouri is currently addressing severe
budget issues and therefore the prospect of any additional funding will be unknown until the conclusion of the 2002 General
Assembly.
Missouri Statutes (specifically RSMo. 34) require competitive bidding for procurements ofthis magnitude. In preparing for
the procurement process, the State of Missouri must begin by developing technical specifications, contractor performance
requirements and proposal evaluation criteria. Although the state has many qualified individuals to participate in this effort, the State
ofMissouri recognizes its ability to meet our funding time constraints and to deploy a successful e-government initiative will be
contingentupon securing meaningful input from industry experts at these earliest drafting stages so that,our bid requirements will
align with and be supportable by the IT industry.
In order to engage industry experts in our RFP development efforts, the Division of Purchasing and Materials Management
and the Office of Information Technology intend to host an interactive Request for Proposal (RFP) development effort consisting of a
series ofRFP Development Discussion Group Meetings and an E-Government Website Forum prior to issuing the official RFP(s).
Your organization is invited and strongly encouraged to participate in this effort as we prepare our technical and performance
requirements and our proposal evaluation criteria for each of the procurements that will be conducted. We anticipate ultimately
issuing three separate RFPs, specifically Infrastructure, Business to Business/Business to Government, and Agency Projects, in order
to accomplish all of our objectives; however, our initial efforts will be focused on the Infrastructure RFP.
The following paragraphs outline information vendors will need to know in order to successfully participate in the state’s
upcoming RFP development efforts:

RFP DEVELOPMENT DISCUSSION GROUP MEETINGS
The Office of Information Technology and the Division of Purchasing and Materials Management will be hosting four RFP
Development Discussion Group Meetings...
At each workshop, we intend to allow a limited number of organizations to have subject matter experts sit at the head table and
actively participate in the discussion. Other vendors will be allowed to sit in the audience to observe. Within a few days after the
discussion group meeting, summary conclusions from the meeting will be posted on the E-Government Website Forum as explained
below so that allvendors have an opportunity to offer feedback for consideration. Since it is our desire to give multiple vendors
opportunity to participate at the discussion table, we will rotate vendor participants for each of the major discussion topics. Every
‘effort will be made to allow each interested company have one representative participate at the head table in at least one discussion
group...
E-GOVERNMENT WEBSITE FORUM
The Division ofPurchasing and Materials Management will host the online development of each of the RFP~stechnical
specifications, performance requirements and proposal evaluation criteria through our E-Government Website Forum, beginning
with the Infrastructure RFP. The E-Government Website Forum will be accessible at various intervals throughout theRFP
‘development effort. Within a few’ days after each of the RFP Development Discussion Group Meetings noted above, the State of
Missouri will open the forum and post summary findings from the discussion group meetings and will invite meaningful feedback
from the vendor communityfor a limited number of days. The forum will then close to allow the ‘state opportunity to Consider the’
.vendor feedback and to consolidate the information into a draft RFP which will subsequently be postedon the website for a limited
number of days for vendor review.,,
Participation in this interactive RFP development process is not mandatory’ in order to respond to the official Request for
Proposal when it is issued, However, the State of Missouri will give minimal consideration to vendor recommendationsfor changes.
to the RFP ‘s technical and performance requirements after the official REP has been .issued.since the opportunity for
recommendations are being officiallyrequested during the interactive development process for the E-Govenimetit initiative.
Additionally, participation in.the interactive RFP development effort in no way guarantees contractual comrriitment.or even favorable
evaluation consideration during the official RFP process.
‘

(Continued. State of Missouri: 56 vendors help draft the E-Government RFP)
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MAJOR CATEGORIES AND SUB-TOPICS FOR DISCUSSION

INFRASTRUCTURE
Security
Implementation Layers
Demilitarized Zone
Inter-agency Zone
Secure/Private Zone
Actions
Identification
Authentication
Authorization
Features
Single Sign-on
P1(1
Certificates
Digital Signature
Encryption
Privacy Considerations
Privacy Protection
Opt In / Opt Out
Logging
Interface to Existing Services
Network
Internal (Private to Private Network
Connections)
Bandwidth
Security Practices
Routing
Domain Name Services
External (Private to Public Network Connection)
Firewall (DMZ)
Stability
Capacity
Logging
Bandwidth
Growth Potential
Stability
Security Practices
Domain Name Services
Portal Development
Service Layers
Living in Missoun
Working in Missouri
Touring Missouri
Presentation Layer Options
Internet
PC
Hand Held Device
Kiosk
Cellular Phone
Telephone
Cellular Phone
Employee Service Layer
Customer Broker Portal
Intentions Based Transaction Administration
l,inking to Single Agency Services
Agency Service Recognition
Personalization Capability for Citizens

Enterprise Application Integration
Middleware
Asynchronous Capability
Transaction Management
Protocol Transformation
Application Service Deliveiy
Web Application Server
Presentation Transformation
Input
Response
Transaction Transformation
Application Server
Transaction Verification
Transaction Content Validation
Transaction Decomposition
Application Response Interpretation
Response Consolidation
Knowledge Management Navigating Government
Bureaucracy
Customer Responsiveness
Customer Assistance
Helpdesk
Call Center
Customer Relationship Management
Paymentfor Services Processes
Credit Card
Debit Card
Electronic Check
Bidder Instructions
Solution Offering Pricing Options
State Developed/Owned/Operated
Partner Developed/State Owned/State
Operated
Partner Developed/State Owned/Partner
Operated
Partner Developed/Partner Owned/Partner
Operated
—

Business to Government (B2G)
Procurement
Bidding
Auctions
Co,nmodiiy/Service Acquisition
Ordering
Invoicing
Payment
Credit Card
Debit Card
Electronic Check
Agency Projects
New Projects
Service Offering
Service Consolidation
Process Improvement
Architecture Adoption
Technology Transformation/Conversion
Legacy Application Renewal

But what do you do?
This is one of my favourite lists. It was provided by Marlene Knight, Manager, Materiel Management,
City of Mississauga, Ontario <http:Ilwww. city.mississauga.on.ca>. An earlier version of this list was
published in The Request For Proposal Handbook. Since then, the list has been expanded
substantially.
This list is one answer to the question of what does procurement do. We all know that procurement
adds value and helps reduce the risks. But in many public sector bodies, management doesn’t
understand the public policy role that procurement plays. It is procurement’s job to ensure that “fair
and open competition” is a reality. This list identifies many of the areas in which procurement adds
value to the acquisition process.
City of Mississauga
PROFESSIONAL PROCUREMENT SERVICES
Planning Phase
•

provide information and interpretations on applicable law and policies such as: trade (NAFTA, GAIT, etc.), tax (sales,
withholding, etc.), customs & excise, dangerous goods, agency, environment protection, competition and
transportation

•

provide information on public and private industry procurement practice including: strategic procurement, bid
solicitation, negotiation strategies, calling for proposals, treatment of irregularities, securing value, formation of
contracts, traffic and routing, logistics, performance management, etc.

•

provide information on marketing strategies, sales techniques, the nature of influence and supplier behaviour patterns

•

develop procurement policies, plans, reports, standard documents and management tools

•

provide information on automated system processing methods

•

provide information on aggregate value of corporate acquisitions and demand patterns in addition to corporate
practices and issues

•

conduct workshops and seminars in needs definition, specification, solicitation, contract formation and performance
measurement and control

•

demand patterning and forecasting, Material Requirements Planning

•

life-cycle costing I total cost determination I budget estimating

•

value analysis / out sourcing & privatization services / in sourcing

•

automated system processing

•

maintenance of commodity and vendor database information

•

prepare independent statements of requirements including (specifications and terms of reference) and maintain
related information databases

•

apply JIT, TQM, SPC techniques where appropriate and determine ISO 9000 ratings

•

aggregate volume by broad band classification and assess bundling or consignment opportunities

(Continued. City of Mississauga)

Market Research Phase
•

determine normal good or service distribution channels and vendor relationships

•

review CGSB, ANSI and other standards

•

assess vendor costing/ pricing and mark-up strategies and develop cost savings / reduction I avoidance I control
strategies

•

assess market position and practise/ vendor custom / bundling opportunities / supply vs. demand characteristics /
owner leverage

•

assess price volatility level and potential strategic supply opportunities

•

survey users of the item, professional organizations, rating and testing agencies and laboratories and summarize
recommendations

•

bench marking services and comparison studies

Sourcinci Phase
•

develop appropriate acquisition strategies and methods based on needs and research

•

investigate alternative sources nationally or internationally

•

trace origins of goods and services or related reference materials and reports

•

conduct vendor surveys and evaluations

•

develop pre-qualification requirements, conduct related processes and maintain database information

•

vendor partnership development and control

•

prepare request documentation, applicable terms and conditions and spe~cialinstructions to secure comprehensive

•

vendor offers
develop negotiation plans/documents and conduct these through to completion and award

•

develop independent evaluation criteria and appropriate models

•

conduct Reverse Marketing and Vendor Development and Certification programs

•

conduct make/buy/lease studies (also called in source/out source studies)

•

conduct public / private bidding services including advertising, distribution, addendum control, document sales, pre-bid
conferences, securing all bids received, monitoring time sensitive receipts and public disclosure

Analysis of Alternatives
•

evaluate environmentally friendlier alternatives

•

conduct problem solving and decision making analyses using Kepner Tregoe method

•

prepare bid or negotiated offer tabulation and evaluations including spread sheeting

•

determine bid rigging and competition act irregularities

•

render independent interpretations and rulings on degree of competitiveness and equatability and fairness of offers
received

•

conduct risk analyses

•

determine irregularities and rejection / acceptance approach

•

report on results of internal and ecternal research, procurement activities to secure best offers and provide
comprehensive recommendations on the best overall business solution

•

coordinate product and service demonstrations

Award Phase
•

resolve vendor protests and maintain historical records

•

determine implementation approach and disseminate information to involved parties so they can gear up

•

conduct vendor debriefing sessions

•

bid hotline services

•

report preparation and securing of approvals

Contract Execution
•

prepare and finalize content including terms, conditions, final results and so forth in a way that facilitates effective
monitoring and control

•

determine contract type such as lump sum, unit price, cost plus fixed fee (CPFF), cost plus incentive fee (CPIF),
blanket, cheque with order, etc.

•

secure legal opinions where appropriate, evaluate trade-offs and determine best business solution

•

confirm contracts with vendors and handle ordering arrangements including importing and transfer instructions

•

implement contracts and conduct start up activities with vendors, project managers and administrative staff

•

expedite contract receipts

Receipt Phase
•

manage logistics and provide inventory control and management services

•

conduct receiving and inspection activities and maintain records
process returned goods and shipping claims and manage service disputes/claims

•

provide internal transportation services

Payment Phase
•

arrange for full discharge of contracts and closing out of records

•

manage return for credit requests, partial or stop payment requests

Contract Administration .Phase
•

records retention and control of financial commitments for manual and automated records
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(Continued. City of Mississauga)
•

process duty drawbacks; brokerage claims, refunds and exports

•

coordinate contracts by project or commodity or vendor

•

provide management reports for acquisition activity

•

maintain asset management records

•

monitor price changes, calculate current charges in variable priced contracts

•

negotiate contract changes

•

issue/control amendments

Project Management Phase
•
•

coordinate contract related activities between internal and external service providers and between owners and
partners
supply progress reports on payments made to date, vendor performance problems, changes in the marketplace

Performance Measurement Phase
•

monitor performance levels against expectations as stated in contracts

•

take action with vendors to obtain satisfaction

•

resolve disputes between owner and vendor

Quality Measurement Phase
•

control fraud, waste and abuse throughout the procurement cycle using p~oventechniques such as market testing

•

assess product utility and intangible value and incorporate appropriate performance requirements into supply
contracts according to ANSI definition: i.e., the totality offeatures and characteristics of a product or service that bear
on its ability to satisfy a given need.

•

express quality requirements in measurable ways such as by blueprint or dimension sheet, industry standard, brand
or trade name, catalogue number, chemical, physical or performance specifications, sample, pre-qualified listings,
etc.

•

conduct comparison activities of items received to requirements and process rejection notices in detail including
records maintenance

•

assess liability of vendor for performance as intended, advertised or warranted and follow up

•

adhere to established professional codes of conduct and practise ethical procurement

•

conduct total quality management activities

Disposal Phase
•
•

control surplus goods and coordinate redistribution and sell-off activities including auctioning, returns for credit or cash
to original source, public/employee sales and bidding and resales in the open market
arrange/manage recycling contracts

•

secure surplus materials and provide distribution services

The State of Missouri Raises the Bar: All Procurement
Information Is Now On Their Website
In May, with little fanfare, and no press release, the state of Missouri put its procurement information
on-line. All of its procurement information!
If you go to their web site (http://www.oa.state.mo.us/purch/purch.htm) you will see “Agencies are now
able to search our records using the on-line Public Record Search and Retrieval System.” There is
a similar announcement for vendors.
In many organizations, provision of procurement information is difficult. The existing legacy systems
don’t make it easy; there is lots of manual intervention required; existing laws often impose lengthy
procedures; there aren’t sufficient resources to make this a high priority; and sometimes procurement
staff represent a barrier to this information. This obviously isn’t the case in Missouri. They just do it!
Their approach is simple. They have an imaging system that is used to capture all procurement
documents. All proposals, winning and losing, are available on line. Any documentation used to solicit
bids or proposals, and to award contracts, is available on-line once the award has been made.
Available documents include the detailed evaluations of each proposal.
This system provides access to public record information regarding State of Missouri contracts,
bid/solicitation documents, bid abstracts, bid correspondence, and other related documents. This
system includes documents for only the Office of Administration, Division of Purchasing and Materials
Management bids and contracts. To gain access to this system, visit: http://168.166.15.50/emediaweb
Here are some of the details on how they did it. When creating images of documents, each document
is classified as to type. There are 15 different types:
State of Missouri
Office of Administration
Division of Purchasing & Materials Management
Public Record Search and Retrieval System
Document Types
ABSTRACT

-

APPROVAL

-

BiD

-

Original prices by ‘line item as submitted by bidders.

‘

AWARDED BID

Approval routing guide for the bid folder.
Awarded bidder responsefor purchase order awards

-

-

BYPASS

-

Correspondence relating to the bid.
‘Bids created in the automated purchasing system to track single feasible sourceprocurements. Single
feasible source procurements are exempted by statute from competitive bidding requirements

CAMENDMENT

CONTCOR

‘

Original solicitation document and amendments,, if any.

,

BIDCOR

‘

-

Amendments made to the ongmal contract Amendments are numbered sequentially under the heading
AMENDMENT in the query results grid.

—

‘

Correspondence related to an awarded contract or purchase order.

(Continued. State of Missouri Raises the Bar)
Document Types (conintued)
CONTRACT-PART 1

-

Signed contract submitted by the awarded vendor,

CONTRAC’l’-PART 2

-

Original solicitation document including amendments and best and final ofi’ers (BAFO).’

EVAL

Documents and correspondence related to the evaluation ofbids/proposals. These documents may be

-

separated into different sections such as EVAL-COST, EVAL-NAR.RATIVE,etc.
MBE-WBE
NO-LATE

All bids received that either arrived after the closing date and time or bids that were submitted as ‘No
Bids’.

-

NO WIN BID
P0

Correspondence related to MBE/WBE participation compliance.

-

Bids/proposals that were submitted but were not selected for award.

-

Original purchase order that was issued. If a P0 document is listed, you will not see CONTRACT-PART
1 or CONTRACT- PART 2 document types listed.

-

Information can be accessed in a number of different ways: by vendor name, by bid number, by
description, by purchase order, by type of goods/services, and by contract number.
Let me describe the actual information found for one RFP for marketing and advertising services.
There were 11 documents available for this particular procurement::
•
a
a

•
•
•
a

•
•
a
a

CONTRACT PART 2
APPROVAL
ABSTRACT
EVAL
NO WIN BID
NO-LATE
NOW WIN BID
BIDCOR
CONTRACT-PART 1
BID
MBE-WBE.
-

An examination was made of these documents to establish the scope of the information included. Here
is a brief description of what we found.
First, there was the REP Routing Guide, a list of 19 tasks the steps in the RFP process. It began with
1. Prepare Document, then 2. Format Document, then 3. PRC Review and ending with 18. Send e-mail
to bidders (announcing the award) and 19. Image Folder. Each of these tasks had an associated Dept.
And contained the initials and date of completion.
-

There was a similar, but shorter, list for the REP Amendment Routing.
The next document in sequence was’the RFP itself, about 35 pages long. And then there was an

amendment to the REP identifying about 10 ch,anges. The amendment also included a revised REP.
The file contained the actual proposals submitted by the 4 vendors. One of the proposals was late and
not evaluated. Three were evaluated. The proposals in the file appeared to be complete documents.
The document of most interest to vendors and to evaluators is usually the Evaluation File. EVAL was
more than 30 pages and contained the following documents:
1. A one-page letter summarizing the evaluation process and the results.
2. Evaluation Report Form a summary of the evaluation giving the scores for each offeror in each of
-

the following categories:
(A) Experience, reliability, & Financial Stability
(B) Personhel resources, expertise, & creative ability
(C ) Method of performance
(D) Cost
This form was signed by each of the evaluators.
3. Cost Evaluation a determination of the points assigned to cost for each proposal based on the
-

proposed costs and associated weights.
4. (A) Experience, reliability, & Financial Stability This category was broken down into 13 sub-factors
-

which were assessed for each vendor. This was a 2 page form.
5. (B) Personnel resources, expertise, & creative ability This category was broken down into 9 sub-

factors which were assessed for each vendor. This was a 2 page form.
6. (C

) Method of performance This category was broken down into 10 sub-factors which were
-

assessed for each vendor. This was a 2 page form.
7. Attendance Record A one page form listing the date, time and place of the evaluation committee
-

meeting. Each person in attendance entered their name and dept/division on this form.
8. Confidentiality/Conflict of Interest Agreement a one page document signed by each ‘member of the
-

Evaluation Committee.
9. Conference Attendance Report A log of those suppliers attending the pre-proposal briefing.
-

10. A letter of engagement from the Purchasing Division to each evaluator thanking them for agreeing
to serve on the evaluation committee, specifying the legal duties of an evaluator, summarizing the
steps in the evaluation process, and providing them with Guidelines for Evaluation.
11. Guidelines for Evaluation a one-page document providing direction to the evaluators.
-

The last two documents, #10 and #11, provide both assistance to the first-time evaluators by defining
their roles and responsibilities and re-assurance to the vendors that the process is being conducted
in a fair and ethical manner. These documents reproduced below.
11.
‘

Here is an extract from the letter sent by the Procurement Officer to each member of the Evaluation
Committee describing the duties and responsibilities of each person. Note that consensus is not
required (although desired) and that each Evaluator can submit his or her own report to the
Procurement Officer.

Thank you for agreeing to scrvc on the e\ aluation committee for Request for Proposal (RAP) R3ZOI 155 Marketing/Advertising
Serviccs for the Missouri State Fair. Attached are copies of the proposals that have been received in response to the RFP.. As a
member of the Evaluation Committee, you arc requested to conduct an impartial and professional analysis of the proposals. I would
ask that as an evaluator you strictly observed the attached Guidelines for Evaluation.
-

In accordance with RSMo 34. the contract must be awarded to the lowest and best offeror. As an evaluator, your role will be to
subjectively evaluate the best portion of the evaluation, which in this case, includes experience, reliability, financial stahilit~,
resources and expertise, including creative ability, and proposed method of performance. The Division of Purchasing and Materials
Management will conduct the objective e~
aluation of each offeror~sprices which constitutes the cost portion of the evaluation. The
results of these two efforts will then be combined to determine the recommendation of the lowest and best offeror.
in order to help prepare for the (first evaluation meeting). I have summarized some steps in the evaluation:
A. Independent review of pi-oposals by evaluators. This should be done before the meeting referenced above Begin preliminary
subjective evaluation by reviewing each ofleror s proposal and making notes of the facts regarding each ofleror amid the proposal
submitted by the ofleror. Also note areas of each offcror’s proposal which are even questionably unacceptable (specify page and
paragraph numbers of the RFP for reference.
-

B. Lvaluation meeting Because of the importance of this meeting. it is important that each evaluator attend. Please contact roe if a
conflict arises. Some of the activities and discussions that ~~il1occur during this meeting arc listing below.
-

a

Acceptahilitv/ Unacceptability - During evaluation meetings, the evaluation committee as a whole shall discuss each
evaluator’s findings regarding acceptahilitv/Unacccptahility of each proposal and shall make the final determination as to
which proposals, if any, are unacceptable and will consequently he set aside and not evaluated any further. The committee’s
findings ofacceptahilitv/Iinacceptahilitv will he summarized in a joint report for purposes of documentation. All remaining
potentially acceptable proposals will be taken irit the next evaluation phase.

NOTE: A proposal is not unacceptable sole1~because it fails IC) conform to the RFP. An unacceptable offer is one that
contains material deficiencies that could never reasonably be expected to be brought into the realm of
awardability during
negotiations.
•

•

•

Subjective evaluation - The evaluation committee as a whole shall continue subjective evaluation efforts, discussing the
facts presented in the offerors’ proposals In preparing for this segment of the evaluation process, you should review the
facts of each proposal and then determine the pros and cons of those facts in terms of the requirements expressed mt he
Request for Proposal. (Refer to the sample evaluation matrix that is attached hereto for additional information regarding
subjective considerations.) ~l’heevaluation committee as a whole shall discuss each evaluatofs analysis of the proposals and
determine the need for am clarification The evaluation committee shall also determine what icferences should he contacted
as well as what specific information should be asked of the references.
Next, the evaluation committee will: (I) discuss any reference call findings; (2) finalize pre-negotiation subjective
evaluations; (3) deteiinine the need for any additional clarifications; and (4,~decide any necessary negotiation issues/
schedules, proposal deficiencies, and factors that will be considered negotiable.
If negotiations are determined to he necessary, all remaining proposals ~~illthen be taken through the negotiation phase and
I will request best and final offers from each offeror involved in the negotiation process. Once received, a copy of each
oflcror’s best and final offer will be forwarded to the evaluation committee members for their review.

The evaluation committee shall then (I) summarizethe evaluation efforts/findings: (2) finalize acceptability issues as well
as post-negotiation subjective evaluation issues; and (3) determine if the evaluation committee prefers preparing one
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consensus final written evaluation report of if each evaluator will prepare their individual report.

C. Upon completion of all of the evaluation tasks outlined above, I will need the following from each evaluation connrnittee member;
or, if an consensus report is appropriate, I will need the following from the evaluation committee:
I)

A completed evaluation report (point) form.

2)
A comprehensive written evaluation report that subjectively analyzes each acceptable proposal based upon the facts
contained therein and based upon the evaluation categories. This report also justifies the point scoring of the offerors on’the
evaluation report form. A sample evaluation matrix is attached for your review.
The offeror determined to be the lowest and best will be presented to the Missouri Sate Fair for fmal approval.

The rules for how evaluators are to conduct themsejves have been formalized. In manyjurisdictions,
there is no confidentiality statement required.

r~
1.

2.

‘

‘

Guidelines For Evaluation

All personnel given access to the proposals or any information regarding the proposals or the evaluation process must sign a
confidentiality statement and return it to the buyer of record prior to receipt of any such documents or information.
Due to the Division ofPurchasing and Materials Management utilizing the Request for Proposal process which provides for,
negotiation an din accordance with RSMo. 610.021, all recordsregarding the proposals, the evaluation,’evaluation
meetings! events, etc. are closed to the public until the award is made or all proposals are rejected. Therefore, DO NOT
share ANY information relative to the proposals or the evaluation process with anyone outside the evaluation team.
Likewise, ‘all evaluator assistants, steering committee participants on the evaluation team and anyone else who receives any
proposal information must adhere to this guideline.
-

3.

Refer ALL questions or telephone calls, etc. for anyone other than from the evaluation team regarding the procurement to
the buyer ofrecord.

4.

Noti1~,rthe buyer ofrecord ifyou receive any calls, visits, etc. from anyone outside the evaluation team who is inquiring
about the procurement so that,the buyer can further educate others about appropriate procedures.
The evaluation comrnitteeas a whole will determine the need for any additional clarification and any reference calls and will
identify proposal deficiencies as well as what factors will be considered negotiable if negotiations are deemed appropriate.

6.

When the events of the procurement process as coordinated by the buyer of record provide opportunities for contact
between state personnel and offerors (i.e. on-site presentations, question/answer conferences,trainingsessions, site visits,
etc), the following guidelines must be observed by all state personnel: (A) No comments may be maderegarding the
contentsor standing of an:y offeror’s proposal; (B) Only discussions to better understand the proposal or discussions
regarding non-procurement process issues may occur; (C ) Any meetings that do not involve the full evaluation committee
(voting members and buyer) must receive prior approval of the buyer of record beforeholding such meetings and must be’
documented to the buyer ofrecord upon Conclusion of the meeting. At a minimum the following must be dOcumented; date
of meeting attendees subjccts discussed findings which will be reported to the full evaluation committee
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The Division of Purchasing and Materials Management recognises the need to continue your daily work operations which
may involve contapt,with potential offerors. It is acceptable’ to discuss issues outside of the RAP and procurement process;
‘however,’ any questions’ or’ comments about or related to the procurement should not be discussed. In addition vendors
should not be making marketing presentations to you about any of their products or services ‘which are part of their
proposal.

8.

In the event the evaluation committee assigns any of its tasks to subcommittees, a lead person will be named: for the
subcommittee. Prior to holding and subcommittee meeting, the lead person must notify the buyer ofrecord:of the intended
meeting. The lead personwill be responsible for documenting any meetings of the subcommittee to the buyerIofrecord
upon conclusion of the meeting., At a minimum the following must be documented: date of meeting, attendees,: subjects
discussed, findings which will be reported to the full evaluation committee.
.

.

‘

‘

Colorado/Utah E-Procurement System
In November 1999, the state’s of Colorado and Utah jointly initiated acquisition of a self-funded
e-procurement system. These two States decided to cooperatively procure an e-procurement system
in order to aggregate potential “spend” through the system and make it more attractive to world-class
companies.
The REP and evaluation process lasted five months and included over 30 evaluation committee
members from both states. Nine proposals were received and in Jan., 2001 a contract was signed with
NIC Commerce.
Here is the high-level description provided by the State Purchasing Office (CO):
This system will give State users a single catalog system for requisitioning and ordering small purchases, such as
office supplies, computers, and other commodities and services on state price agreements and from catalogs from
other vendors in the NIC trading community. Orders can be issued and acknowledged electronically. Procurement
card account numbers can be used as the payment mechanism. For procurement professionals, the system will also
permit issuance of requests for quotes, invitations for bids, and requests for proposals. Agencies and institutions will be
able to control their own procurement and ordering workflow rules, such as dollar amount ceilings for users. The
system will also provide robust reporting capabilities on statewide spend, a capability that does not currently exist. The
contract also contemplates use of the system by political subdivisions. In addition to central loading by the State
Purchasing Office of price agreement catalogs of Colorado vendors, individual agencies and institutions will have the
capability to integrate catalogs of local vendors where the number of transactions makes an on-fine ordering system
attractive.

This was only the fourth state e-procurement system awarded nationally, and the first done cooperatively between two
states. There will be no appropriated funds used by either State to fund the system. The costs of system development,
implementation, and operation will be recovered through a 1% fee paid by suppliers for orders placed on the system.
An award fee of $25/$1 00 (depending on award amount) will be paid by successful vendors receiving awards over the
system. Apart from one state that partially offset system development costs with state funds, this transaction fee is the
lowest in the nation.

Colorado/Utah e-Procurement Solicitation
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The RFP is 76-pages long plus 12 attachments. While summarization of the entire REP is beyond the
scope of this article, there are two interesting structural features of the project:
•

No state funds will be used.

Contract Type/Funding Models
It is anticipated that no State funds will be paid to the successful vendor for implementing and maintaining the c-procurement system,
but that the effort will be funded through a “reverse revenue” model, more fully explained in sections 4.7 and 5.3.3. The contract
will encompass an initial pilot program, an option for full implementation in the States, with phased implementation after exercise of
the production option. In the event that either the State of Colorado or the State of Utah desires to expend funds in order to reduce’
the fees associated with integration or other discrete functionalities, the responder must allow both or either of the States to pay for
such functionality or integration work in order to reduce the costs to the suppliers.

15.

(Continued, Colorado/Utah E-Procurement System)

•

The contract only commits the States to pilot term of 270 days.

Term of the Contract

The initial contract awarded will be for a pilot term ofnot to exceed 270 days, with a five-year production option. At the expiration
ofthe five-year production option, either.State may exercise an option for an additional term offive years, with that fmal performance
period terminable at will by the State or contractor upon 270 days written notice.
A comprehensive explanation of the anticipated pilot scope is addressed in Section 6.1.1. The pilot is expected to include three Utah
and three Colorado agencies using the Colorado COFRS and Utah FfNET— the AMS financial systems used by the executive
agencies in Utah and Colorado.

For More Information:
To get to the official web site for the joint Colorado/Utah E-Procurement System:
1. Go to: www.gssa.state.co.us
2. Click on: State Purchasing Office
3. Click on: CO/UT E-PROCUREMENT SYSTEM.
There, you’ll find all of the information and documents cited in this article:
Recent Developments/News
The E-Procurement Request for Proposal
Information about the Colorado/Utah E-Procurement Solution
Information about NIC Commerce
E-Procurement Project Timelines
Agency Points of Contact

In October, we will be releasing our new website dedicated
to RFP issues:

www. rfpadvisor~com
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RDE THE RFP REPORT

Enter
1-year subscription
(4 issues) to The RFP Report
In US my
$60.00
In Canada $79.18

J

Payment Enclosed: 1J VISA

IJ MC.

Card#: ______________________

Mail to: Michael Asner Consulting
14941 23rd Avenue
Surrey, BC Canada V4A 9X2
To order immediately p1ease
Phone / Fax (604) 530-7881
asner@compuserve.com
-

i

fl AMEX
Exp. Date_____________

Please Invoice me. My purchase order number is:_____________________
Name_____________________________________
Title_________________________________________________________
Company__________________________________________________

Address____________________________________________________
Phone

Fax
.

.

Email____________________
,

.
Iunderstand I may cancel at anytime if! am not satisfied and receive
refundfor the mailed portion.

TH E R F P R E P0 RT
The newsletter ofideas, checklists, guidelines and information about the Request For Proposal

NOVEMBER, 2001
MichaelAsne, Editor

ETHICS!!
VICTORIAN GOVERNMENT PURCHASING BOARD
MASSACHUSETTS POLICIES AND PROCEDURES
This issue contains three articles. The first deals with ethics a topic notably absent from many
procurement sites. We believe that a code of ethics is a good instrument for educating both vendors,
public sector staff and their political masters. The second describes one of my favorite sites, from the
state of Victoria, Australia, and one that provides much resource material for public purchasers. The
third article describes one of the best handbooks on procurement, the one prepared by
Massachusetts. This issue also comes with an insert announcing our new web site dedicated to RFPs
www.rfpadvisor.com
-

-

Valuable WEB sites
Many readers send me questions about RFPs and procurement issues. In addition to responding to
their specific questions, I often direct them to other sources of information. Here are some of the
sources which I consult on a regular basis:
National Institute of Governmental Buyers (www.nigp.org)
American Bar Association, Public Contract Law Section (www.abanet.org/contractlpubs.htmI)
International City/County Management Association (www.icma.org)
Government Finance Officers Association (www.gfoa.org)
National Association of Purchasing Managers (www.napm.org)
National Association of State Procurement Officials (www.naspo.org)
National Association of Chief Information Officers (www.nascio.org)
Public Purchaser magazine (www.governing.com/tpp.htm)
Summit magazine (www.summitconnects.com)
Bullet-Proofing Your RFPs
For the last few years, this one-day course has been offered at conferences and association meetings.
Recently, NIGP agree to promote this course to its members in their new Education Catalog being
issued in Jan., 2002. For a detailed description of this course go to: www.rfpadvisor.com and click on
RFP TOOLKIT.

The RFP Report is published by
Michael Asner Consulting
14941 23rd Avenue, Surrey. B.C.
Canada V4A9X2
Phone! Fax (604) 530-7881
ISSN 11 92-392X
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RFPs and the law of contracts
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The process of issuing an RFP and receiving
proposals does, by design or inadvertently

I
I

establish contractual rights and obligations. Each

a
a

RFP and the associated process should be

I
I

reviewed byyour lawyer or legal department

sample RFP’s used throughout this text have been

a
a
a
a
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used in many differentjurisdictions in the past.

a

prior to issuing the RFE? The examples and

.
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The author makes no claim about the
appropriateness, correctness, or legal
consequences of these examples or sample RFP5.
competent legal advice should be obtained to
review your Request For Proposal an the
associated process.
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Our Products
Reference Books
• The Request For Proposal Handbook
• Handling Supplier Complaints and Protests
• The RFP Report
Video
• Creating A Winning Proposal (102 minutes)
Kit

• A Proposal Writers Start-Up Resource Kit
2. for winning (U.S.) Government Business
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ETHICS!!
Sometimes, more often than I like, elected officials pretend that
their procurement people don’t matter. And that they, as officials,
can act as they see fit. Last year, an association composed of
local elected officials invited their largest suppliers to fund their
annual conference. They asked these suppliers to individually
sponsor different events including hospitality suites. The
conference’s theme related to purchasing and many of the senior
purchasing officials would accompany their political bosses.
These elected officials were surprised when their purchasing
people informed them that taking gratuities from suppliers was
improper and unethical.
Many of the purchasing officials involved were members of
professional associations which had codes of ethics. So even if
their organization lacked policies in this area, they could point to
the Association’s Code of Ethics.
I started thinking about the influence of these Codes on
purchasing function and purchasing people. Seems to me that
there is great merit in getting public bodies to adopt their own
Code of Ethics. It would certainly be a great educational tool and
promote better actions on behalf of some of these elected
officials.
Codes of Ethics are plentiful. Most associations have their own.
As do many public entities including universities, school districts,
state and provincial governments. A search using GOOGLE
(www.google.com)with the keywords “code of ethics, purchasing,
procurement” produced about 2000 hits.
Some of these Codes are short, providing only high level
statements of principle. Others provide both the principles and
guidance on specific actions. There are many different terms and
approaches taken. Some documents deal with “values and norms
of ethical behavior”. Others have “Rules of Conduct”. Some Codes
include enforcement procedures.
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In this article, we examine a few representative Codes:
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Williamson County (Texas)
National Association of Purchasing Management
Victorian Government Purchasing Board (Australia)

The Williamson County (Texas) Code is two pages long and deals with most of the signficant issues.
It talks about “public trust” and the responsibilities of public employees. It then identifies key topics:
personal gain, influence of public employees, conflict of interest, gratuities, kickbacks, and the use of
confidential information. Here is their entire Code.
WILLIAMSON COUNTY, TEXAS
Procurement Code of Ethics
COMMITMENT TO TILE IHGIIIEST ETIHCAL STANDARDS
It is a serious breach ofthe public trust to subvert the public purchasing process by directing purchases to certain
favored vendors, or to tamper with the competitive bidding process, whether ifs done for kickbacks, friendship
or any other reason. Since misuse of the purchasing power of a local government carries criminal penalties, and
many such misuses are from a lack of clear guidelines about what constitutes an abuse of office, the Code ofEthics
outlined below must be strictly followed.
Williamson County also requires ethical conduct from those who do business with the county. Contracts will
contain a clause stating that any effort to influence an employee to violate the standards of the Code are grounds
to void the contract. Vendors to the government are required to certify that they will not attempt to influence any
employee to violate the Code.

CODE OF ETHICS
Statement ofPurchasing Policy
“Public employment is a public trust. It is the policy ofWilliamson County to promote and balance the objective
of protecting the county’s integrity and the objective of facilitating the recruitment and retention of personnel
needed by Williamson County. Such policy is implemented by prescribing essential standards of ethical conduct
without creating unnecessary obstacles to entering public service.
Public employees must discharge their duties impartially so as to assure fair competitive access to governmental
procurement by responsible contractors. Moreover, they should conduct themselves in such a manner as to foster
public confidence in the integrity of the Williamson County procurement organization.
To achieve the purpose ofthis Article, it is essential that those doing business with Williamson County also observe
the ethical standards prescribed here.”
General Ethical Standards
1. It shall be a breach of ethics to attempt to realize personal gain through public employment with Williamson
County by any conduct inconsistent with the proper discharge ofthe employee’s duties.
2. It shall be a breach of ethics to attempt to influence any public employee ofWilliamson County to breach the
standards of ethical conduct set forth in this code.
3. It shall be a breach of ethics for any employee of Williamson County to participate directly or indirectly in a
procurement when the employee knows that:
the employee or any member of the employee’s immediate family has a financial interest pertaining to the
procurement;
a business or organization in which the employee, or any member of the employee’s immediate family, has a
financial interest pertaining to the procurement; or
3.

any other person, business or organization with whom the employee or any member of the employee’s immediate
family is negotiating or has an arrangement concerning prospective employment is involved in the procurement.
4. Gratuities. It shall be a breach of ethics to offer, give or agree to give any employee or former employee of
Williamson County, orfor any employee or former employee ofWilliamson County to solicit, demand, accept or
agree to accept from another person, a gratuity or an offer of employment in connection with any decision,
approval, disapproval, recommendation, preparation of any part of a program requirement or purchase request,
influencing the content ofany specification or procurement standard, rendering ofadvice, investigation, auditing,
or in any other advisory capacity in any proceeding or application, request for ruling, determination, claim or
controversy, or other particular matter pertaining to any program requirement or a contract or subcontract, or to
any solicitation or proposal therefor pending before this government.
Kickbacks. It shall be a breach of ethics for any payment, gratuity or offer of employment to be made by or on
behalf of a subcontractor under a contract to the prime contractor or higher tier subcontractor for any contract
for Williamson County, or any person associated therewith, as an inducement for the award of a subcontract or
order.
5.

6. Contract Clause. The prohibition against gratuities and kickbacks prescribed above shall be conspicuously set
forth in every contract and solicitation therefor.
7. It shall be a breach of ethics for any employee or former employee of Williamson County knowingly to use
confidential informationfor actual or anticipated personal gain, or for the actual or anticipated gain of any person.
NATIONAL ASSOCIATION OF PURCHASING MANAGEMENT
The National Association ofPurchasing Management has done a lot ofwork in this area. This is a large association
with more than 46,000 members. Most members are from the private sector. However there are many members
from state and local governments and other public sector organizations.Their code, published in 1992, was based
on earlier work done by Purchasing Management Association ofArizona. This Code is 17 pages long. It begins
with a statement of principles. This isfollowed by Guidelines for twelve key issues:
1. Perception
2. Responsibilities to the employer
3. Conflict ofinterest
4. Gratuities
5. ConfIdential information
6. Treatment of suppliers
7. Reciprocity
8. Federal and State laws
9. Small, disadvantaged, and minority-owned businesses
10. Personal purchases for employees
11. Responsibilities to the profession
12. International purchasing
We have reproduced below the statement of principles, the preamble to their guidelines and one illustrative
guideline GRATUITIES.
-

5.

GUIDELINES (continued)
Our profession must strivc to ac~hievcacceptance and adherence to this document by all those who influence that process. The goal
has he~nto convey the principle~and standardsw~hiehour profession considers just, fitting, and correct. An underlying percept is that
a member should nc’icr use lus or her position for personal gain
Although no sct ofprincipks and ~hndirds can hc all-inclusi~ctht.sc w~.rcestahhshcd to i.o\cr major domL~tIcand international
purchasing issL~es.The same basic issues that apply in doinesiic also tipply in internatiOnal purchasing. Thi~scmust includô a
sensitivity to and consideration of other cultures including the laws. customs, and practices ofother nations. Information contained in
this document is rntcnded to provide msi~htin handling difficult da) -to d iy issucs Bear in mind that stand irds and ~uidchncs c’innot
take thL placc ofgoodjudgmcnt When in doubt, consult sour compin~m’urigcrs profcscional colleagucs and ‘tour conscience
Each section of thc document contains
•
•
•

A stind.jrd st.iterncnt
Clarification of the ethical issues contained in the statement
Pi actic ii mcans ofuppl~mg thc cstahhsh~dguidJmcs

.

.

.

..

.
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5 U)NEIDLNIIAI 1NI ORMAIlON
I landle confidential or proprietary information belonging to employers or suppliers with due care and proper consideration of ethical
and kg ii riruifications md go~ernmcntaIrcgulations
Purchasing professionals and others in positions which inlluen~cbuying decisions deal with confidential or projirictaiy infbrmation
of both LnIplo\cr and supplier rt is thc rcsponsibilitv of th~purch ising professional to cnsurc th it such information ~~hithinclu&s
inforni muon ~~hichina~not bc confidential in the strickst scrisc hut is not gencrall) known is tic ited in a confideiitial m inner
Propi ictafl information rLqu1r~sprotection of thc namc, composition process of manufacturc or rights to unique or e~clusivc
inform mUon winch h is ni irkct’ibk ~alue and is uphL.ld by i p th.nt copyright or rmon-disclosurc mgrccment Others in th~org’mLzation
inJ) be unaw arc ofthc possihic conscquenc~sof Uic misuse of such information. Thc purchasmg profcssional should
therLforL a~.oidrckasing information to other parties until assW cd the) understandand accept the rcsponcibiiity for mamt~unmgthe
confi&ntm4lmtv of thc m’itcriil Fxtrcrne care ‘ind good jud~,rncnt
should be uscd if coiifidcnti’il inform ition is communic ikd ‘.cih illy Such infonn’itmon should bc.. sh’ired only on a need to-know
b isis
Although sorn~.of thc cati~gonesh~tm.dbelow must be shared with oth~..rswithin the purchasing profcscional s own compaim this
should b. doni. only on a nced-lo know basis Information ofonc supplicr must nc~t.rbe shared with another supplicr unless I i~~s
md go~nunLntrcgukitions requir~that the purchasing proft.ssional disclose ~uchinformation Laws and r~.gulationsmust dw iss
take proccden~o’.er thi.sc guidclmes if thL. purchasing piofessional is unclm~arregarding disdosure rcqwrcments an attorne) should
be consulted When a purchasing professional learns of costs or profit expenenoc or other supplier infornvttion not generally known
it is tht. rc’~ponsihilit)of the purchasing profcssion il to in untam tht. confidentiality of that mnfonn’itina
Some e~arnplesof information which may be considcred confidential or prupnctal) arc
Pricing
Bid or Quot itiun Inform ition
Cost Shcus
Formulas and/or Process Info tion~:
.:
Dcsign Intormation (driwings blueprints ctc)
Comp my Plans Goals Stratcg cs, ctc
Profit Information :
:.
:.
A~sctInformation
WagL and Salary SL~’iles
Pcrsunal Inform mticm ibout rnipIo~ec~s
or Tnistcc~
Supply Sources or Supplicr Information
customer 1 ists or Customer Information
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The following arc recommended guidelines in dealing with confidential infonnation~
•

If a formal policy coneerning confidential information does not exist, purchasing should work ~ith legal àounsel to develop
one.

a

The attitude of the purchasingprofessional regarding the preservation and propei disbursement of confidential infonn~tion
should be one of vigilance, i.e., divulging inlbrmation only on a need-to~-knowbasis.

a

When transmitting confidential information, document the infbrmation in writing, and clearly label it as confidential.

•

Consider use of a formal confidentiality agreement (i.e., disclosure or non-disclosure agreements) clarifying parameters for
use of the information and responsibilities inherent in its use.

a

When dealing with any infonnation, whether or not classified as confidential, extreme care, sound judgment, and integrity
should he exercised in determining the effects of its use, and in providing adequate protection based on its content

VICTORIAN GOVERNMENT PURCHASING BOARD (AUSTRALIA)

Their treatment ofethics is impressive. They articulated a comprehensive policy and then put in place
activities to ensure that the policy is implemented across the entire public sector. In Australia, as in
several other jurisdictions, the catchword is not ‘ethics’ but rather ‘probity’ honesty.
-

First, there is a 2-page policy which states the guiding principles. The policy then describes a fivepoint program to ensure probity, the use of probity auditors and advisors, the requirement for probity
audit reports, and the establishment of guidelines.
The entire policy is reproduced below.
1.13 Probity Policy

Introduction
In its commercial dealings,the Victorian Government should observe the highest standards ofprobity. Government business
must be fair, open and demonstrate the highest levels of integrity consistent with the public interest.
The Government~sobjective is that a consistent set of rules on probity should apply and be implemented across the entire
public sector. To this end, a set of principles and probity measures follow below. The five point program forentrenching probity
in Government’s business dealings is based on the Premier’s Statement Ensuring Openness and Probity in Victorian
Government Contracts, issued on 11 October 2000.
Thereare a number of principles to promote probity. Agencies must monitor and evaluate the application of these principles
through all the stages of tendering process if they are to ensure the fair and equitable treatment ofall parties.
The principles of probity in Government contracting are:
•
a
a

fairness and impartiality;
use of a competitive process;
consistency and transparency of process;
a
security and confidentiality;
a
identification and resolution ofconflicts ofinteres;, and
•
compliance with legislative obligations and government policies (asthey apply to tendering).
These principles are intended to achieve an equitable, justifiable and sound process according equal opportunity for all
tenderers, ratherthan one which aims for procedural perfection. The process should be applied with common sense and with
7.

flexibility in process design where appropriate, so that the task ofselecting the best tender in a fair and equitable mannertakes

priority.
Inthe event that an error oromission in the tenderprocess nevertheless occurs, the department should seek legal advice and
not enter into any immediate communications with tenderer(s) until strategy options have been considered to address the
concern. Legal and/or other solutions should then be adopted to address any potential problems at later stages of the
process. Tenderers should be informed of any changes to the process or new factors which may affect their offers.
Adherence to probity principles also means meeting the requirements of the Public Sector Management and Employment
Act, that all employees:
(a) act impartially; and
(b) actwith integrity including avoiding real or apparent conflicts ofinterest.
The Code of Conduct for the Victorian Public Sector also reinforces these requirements.
Probity ofthe tendering and contracting process is the responsibility of all personnel directly or indirectly
involved and it is their duty to ensure that the process is open and fair.
Five Point Program
The Government’s five point program is summarised as follows:
1. Independent oversight of probity matters and due process in all major Governmentcontracting activities.
The Victorian Government Purchasing Board (VGPB) has the primary role as the body responsible for
independent scrutiny of departmental contracting. In addition, Departments are required to put in place
arrangements for independent oversight of all construction contracts.

2. Government departments intending to let a tender worth more than $10 million are required to develop a
probity plan in advance of commencing the procurementtransaction. The probity plan will document and
explain the arrangements for ensuring that a proper process is followed throughout.
3.For particularly large, sensitive or complex transactions, the Secretary of each department, as the accountable officer, has
the option of appointing an external probity auditor to provide ongoing advice on probity issues throughout the tendering
process. This auditor will be responsible for producing a full report at the end of the process, certifying that all proper
procedures have been followed.
4. All probity auditors’ reports are to be made available, in full, forscrutiny by Parliament, the Auditor-Genéraland anyone else
with an interest. The Government also intends to publish the contract entered into with the successful proponent and the
Request for Tender (RFT) provided to bidders.
5. The VGPB is responsible forprobity poflcyin contracting across the eight Government Departments and the Victoria Police.
In addition, all major public sector agencies and Government Business Enterprises are
required to produce a statementon the processesthey have adopted to deliver standards ofprobity at leastas high as those
required under VGPB guidelines.
Probity Auditors and Advisers
The primary responsibility forestablishing a good process in a transaction lies with the project team within the department or
agency. This responsibility cannot be laid off to a third party or a consultant. To help them establish satisfactory probity
processes, project teams should draw on expertise and advice from within Government wherever possible. It may also be
appropriate to take advice from external advisers with probity expertise. Advisers ofthis kind can play a key role in developing
probity plans and other key documents, in consultationwith the departmental Accredited Purchasing Unit (APU).
In particularly large orcomplex transactions, however, it may be necessary to engage an external probity
auditor to provide independent oversight of the tendering process.
The probity auditor’s role is to audit the tendering process at critical stages, assessing and reporting whether the transaction
has been conducted in accordancewith the required standards of probity. At the end ofa transaction, or at critical points along
the way, the auditor may be required to submit a report to the Secretary or his/her nominee.
The probity auditor should review and express an opinion on the draft probity plan and key documents at the inception ofthe

tendering process. He/she should also play a proactive role in advising the project team on how to solve any problems that
may arise during the tendering process.
The auditor cannot participate in the commercial decision-making process (le, the evaluation of bids,
negotiation with bidders orthe selection of preferred tenderers) it is critical that the auditor’s independence
and objectivity be maintained throughout the transaction.
-

Standards for probity auditors have been developed and are attached as a Form.
Probity Auditor Reports
Probity auditor reports are to be submitted to the Secretary or his/her nominee and a copy provided with the
tender selection recommendation.
The format of the report is to be substantially in the form of the template document attached as a Form.
Guidelines
Probity Guidelines are detailed in Probity Guidelines forTendering and Contracting and Probity
Plan documentation is attached as a Form.

For More Information:
Victorian Government Purchasing Board (Australia)
Probity Policy <http://www.vgpb.vic.gov. au/polguid/pol 11 3.htm>
The site also contains:
Probity Guidelines for Tendering and Contracting 16 pages including sections on Managing a Good
Process, External Probity Services, Points to Watch and Areas of Risk
-

Probity Auditor Report Template
Probity Plan Template
Williamson County, Texas
Procurement Code of Ethics <http:I/www.wi lliamson-county.orglProcurement/ethics.html
National Association of Purchasing Management
NAPM Principles and Standards of Purchasing Practice
<htttp://www. napm.org/napmmembership/principlestandards.cfm>
International Federation of Purchasing and Materials Management
Code of Ethics <http:/Iwwwifpmm.org/code.html>
Purchasing Management Association of Canada
PMAC’s Professional Code of Ethics <http://www. pmac.ca/english/eethics.htm>
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Victorian Government Purchasing Board:
A Great Source of Ideas (~.vgpb.vic.gov.au/sitemap.htm)
This is one of my favourite sites. Everytime I examine it, I found new ideas or examples which can
be easily transferred to other jurisdictions. Listed below is the site map dealing with policies and
guidelines.

10.
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Commonwealth of Massachusetts
Procurement Policies and Procedures Handbook
(http://www.state.ma. us/osd/phand/phand.pdf)
This 276-page Handbook was first issued in 2000. It’s a great resource for procurement information.
It deals with the entire process from birth to death and much of its focus is on the Request For
Response, their solicitation process. The books starts off with a discussion of the philosophical basis
and framework for conducting procurements. It’s organized into 8 chapters and contains an index.
Here are the chapter headings:
1.

2.
3.
4.
5.
6.
7.
8.
9.

Introduction
Exceptions to Competitive Procurements
How to do a Competitive Procurement
How to Draft a Request For Response
Contract Execution and Management
FOR POS ONLY: Audit and Compliance Requirements
Quality Assurance
COMM-PASS
Appendices

The Appendices are extensive and contain contract forms, standard RFR attachments, and a variety
of checklists.
This document contains a lot of information that could be easily adopted for use in other jurisdictions.
I have selected two short examples to illustrate this point. The first is a discussion of ubest value”; the
second, their RFR Checklist. Both provide valuable information and, with a liitle bit of work, can be

easily adapted for use in other plaôes.
A Best Value Procurement Supports the Achievement ofRequired Performance Outcomes
801 CMR 21.00 enables a procuring department to focus on determining what it needs and the best way to get it. Two
questions that a department should ask are, What is the desired outcome? and What is the best way to obtain this outcome?
A procuring department is then able to design a procurement process that obtains the desired results in the most efficient and
effective manner~

A Best Value Procurement Generates the Best Quality and Economic Value
Procurement research has revealed that the “lowest” cost is not necessarily the best value for a particular procurement.
Procuring departments should consider other factors when determining how to procure commodities and services. In certain
cases, a commodity orservice ofhigher quality, with greater options or incentives ora longer life span may be a better value
and longterm investment ofpublic funds, even if the initial expenditure is higher.
Instead of asking questions such as, What is the minimum necessary to cover immediate needs? or What is the minimum that
will have to be spent to get this done? Departments are encouraged to consider the “investment” aspect and potential future
gains associated with a procurement and the expendithre ofpublic funds.

12.

For example, replacement, administrative, maintenance and repair costs or other operational costs including
disposal/recycling and final disposition may add significantly to the overall cost of an item in the long run and make the
lifetime cost more expensive. By determining this lifetime cost, e.g., life-cycle analysis, departments can decide what makes
the best economic sense for the long term, or for the Commonwealth as a whole, in addition to satisfying the immediate needs
of the department.

The Commonwealth ofMassachusetts
PROCUREMENT POLICIES AND PROCEDURES HANDBOOK
CHAPTER 1

1NTRODUC~1ON

A Best Value Procurement Is Timely
Achieving best value procurements is defeated if the procurement process is cumbersome and inefficient. Although this
handbook defines several minimum procedural steps for a procurement, procuring departments are empowered to design a
procurement process that achieves results within their required time frames. Simple procurements may be done quickly,
allowing departments to devote the appropriate amount of time to more complex or larger procurements. Procurement
schedules can shift and adjust to meet changing needs, unusual circumstances andnew opportunities.

A Best Value Procurement Minimizes the Burden on Administrative Resources
A good procurement system should minimize the administrative burden on procuring departments and contractors. In order
to maximize limited administrative resources, procurements should be efficient and effective. A department may devote staff
and administrative resources proportionate to the complexity, priority and cost ofa procurement.

A Best Value Procurement Expedites Simple Purchases
Small procurements presenting little systemic risk are permitted to follow expedited procedures. An example of an expedited
process, referred to as an “incidental purchase,” is a one time procurement with a value that does not exceed the lesser of
either a department’s incidental purchase limit or the object code incidental purchase limit. Although departments are
encouraged to shop for a reasonable price, a competitive procurement is not required if the item is not on a statewide contract.
This enables departments to shop quickly and efficiently and to devote only a minimal amount of time and resources to these
simple procurements.
Statewide contracts, which contain typical or common commodities and services, are procured on behalf of all departments by
OSD Procurement Management Teams (PIvITs) or by a department which has been designated by OSD to do the procurement
on behalf of all departments. A department is able to choose an item or service identified under the statewide contract
without having to conduct a separate competitive procurement Statewide contracts have also been developed to encourage a
“market basket” or catalog of items, so that departments are able to shop for what they need quickly from complete lists
and/or catalogs. Further, the Multi-State EMail lets departments buy commodities over the Internet with the click of a mouse!
The Multi-State EMaIl is described in Chapter 4, How to Draft a Request for Response.
Streamlining the procurement process has been further enhanced by the elimination of certain processing steps (through
delegation by OSD and the Comptroller’s Office). Eligible departments have been given the authority to process all
completed solicitations and contracts up to a specified dollar level without secondary transaction approvals, depending on the
department’s delegation authority.

A Best Value Procurement Allows Flexibility in Developing Alternative Procurement and
Business Relationships
The needs of a procuring department and the Commonwealth are constantly evolving. 801 CMR 21.00 supports the use of
innovative purchasing arrangements such as the use of buying groups or longer-term relationships with certain contractors (as
in multi-year contracting). In addition, departments are able to develop procurement processes that facilitate procurement
goals. Creative examples of alternative procurement relationships include OSD-designated statewide contracts in which one
department conducts the procurement for all users, multiple department procurements/limited user contracts in which two or
more departments jointly procure commodities and services, and single department procurement/multiple department user
contracts in which one department opens the procurement up to future users.

By gathering valuable procurement information, learning about industry trends and calling upon the collective expertise of
departments and bidders, procuring departments can foster new creative business partnerships and relationships.
Departments are encouraged to work with OSD to develop new methods or approaches to competitive procurement that will
meet their immediate needs as well as benefit other departments.
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A Best Value Procurement Encourages the Participation of Quality Vendors
A successful procurement process encourages stable, high-quality vendors to do business with the Commonwealth.
Consequently, departments must develop realistic procurements which are fair to vendors. This balance goes hand in hand
with competition. If procurements are seen as too costly or too restrictive, vendors may be deterred from bidding and
competition could be decreased, shrinking the pool of available quality vendors. Procurements should create a “win-win”
relationship so that all parties believe that the relationship is mutually beneficial.
Procurements should be drafted to encourage the participation of qualified small, minority and women-owned business
(M/WBE) enterprises. Departments should strive to be creative in their purchasing and solicitation development to promote
the greatest participation of MIWBEs within specific industries. M/WBE participation should be one of the evaluation
criteria that a departmentuses for its best value considerations.
Departments are also encouraged to invite firms owned by socially, physically or economically disadvantaged individuals to
participate in the process. Procurements should also be drafted to encourage contractors to provide environmentally
preferable products and services (EPPs), in accordance with the Commonwealth’s environmental policy ol~jectivesas outlined
in Executive Order 350, the Clean State Program.
Building strong business partnerships and exchanging infonnation promotes efficiency and growth. A department may also
find that allowing bidders to offer their own best value solution produces more effective outcomes.

A Best Value Procurement Supports Commonwealth and Department Procurement Planning
Through the development of department procurement plans and categorical commodity and service descriptions on CommnPASS (Commonwealth Procurement Access and Solicitation System), a framework has been established for procurements
with a potential for broad application, regardless of wiiether a procuring department is procuring for itself, on behalf of other
departments, or as part of an multiple departmental initiative. Departments are encouraged to think about their needs and to
seek out the advice of the OSD Procurement Management Teams. Letting the teams know what is needed to effectively carry
out a department’s mission may result in the discovery of other departments with comparable needs or existing contracts.

VISIT OUR WEB SITES
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Request For Response Checklist

This checklist is one of more than thirty documents contained in the Handbook Appendices. These
documents consists of regulations, standard forms, RFR Attachments, and guidelines and information
for purchasing officers.
MINIMUM REOUIREMENTS FOR EVERY RER
I.
2.
3.
4.
5.
6.
7.
8.
9.
10.

Description or purpose of the procurement
Acquisition method (fee-for-service, outright purchase, rental, term lease, Tax Exempt LeasePurchase or license)
Request for single or multiple contractors
Use of a procurement by a single or multiple departments
Anticipated duration of contract including renewal options
Anticipated expenditures and compensation structures
Contract and performance specifications
Instructions for submission of responses
Deadline for responses or procurement calendar
PFR attachments/specifications

PROCUREMENT

SMALL PROCUREMENTS ~S50,000.

LARGE PROCUREMENTS > $50,000

PROCESS
RFR Drafting

RFR Buildto suit See RFR checklist
and handbook for additional information,

RFR Build to suit See RFR checklist and
handbook for additional information.

RFR Response Format

Responses may be made through fax, mail
or personal delivery as specified in RFR.
Electronic responses are not acce~table.

Mail or personal delivery. Sealed hard
copies are required. Faxed or electronic

Bidder’s Conference

Optional. If yes, dept. adds date, time and
placeinRFR.

Optional. If yes, dept. adds date, time and
placeinRFR.

Written Inquiries

Optional. Ifyes, dept. adds deadline date,
time, place and method of submission of
questions (mail, fax, electronic) in RFR.

Optional. If yes, dept. adds deadline date,
time, place and method of submission of
questions (mail, fax, electronic) in RFR

Answers to Written
Questions

If option used, and the RFR was posted on
Comm-PASS, dept. posts answers on
Comm-PASS and sends to those bidders
who received paper copies of the RFR (via
mail or fax).

If option used, dept. posts answers on
Comm-PASS and sends to those bidders
who received paper copies of the RFR (via
mail or fax).

Evaluation Criteria

Required Must be completed prior to
RFR deadline. Evaluation criteria
amendments must be completed prior to
review of any responses.

Required Must be completed prior to RFR
deadline. Evaluation criteria amendments
must be completed prior to review ofany
responses.

RFR Advertisement or
Distribution

Dept. distributes written RFR to a ruin, of
3 qualified bidders, posts on Comm-PASS,
in newspapers or as required by statute.
Telephone distribution is not acceptable.

Dept. posts RFR on Comm-PASS
(mandatory), through newspapers or as
required by statute.

-

-

-

-

-

responses are not acceptable.

-
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PROCUREMENT

SMALL PROCUREMENTS~$50,000.

LARGE PROCUREME?’4TS > $50,000

PROCESS
Best and Final Offer
Notice of Contract

Execution
~
Debriefmg

RFR Amendments

RFR Cancellation

Receipt ofResponses
Reference Checks

Oral Presentations

Response Corrections
Response
Clarifications
~

Optional same terms to all chosen bidders
If the RFR was posted on Comm-PASS,
dept. posts notice ofcontract execution on
Comm-PASS and sends to all bidders that
received paper copies of the RFR (via mail
orfax).
At dept. option (required for human and
social service programs in which the
bidder intends to appeal the dept.’s
decision).
If the RFR was posted on Comm-PASS,
dept. posts on Comm-PASS and sends to
those bidders who received paper copies of
the RFR (via mail or fax).

~
At dept. option (required for human and
social service programs in which the bidder
intends to appeal the dept.’s decision).
Dept. posts on Comm-PASS and sends to
those bidders who received paper copies of
the RFR (via mail or fax).

Dept. posts on Comm-PASS and sends to
Ifthe RFR was posted on Comm-PASS,
dept posts on Comm-PASS and sends to
those bidders who received paper copies of
those bidders who received paper copies of the RFR (via mail or fax).
the RFR (via mail or fax).
Dept. date stamps or records date and time Dept. date stamps or records date and time
of receipt.
of receipt.
Optional Business reference attachment
Optional Business reference attachment
maybeaddedtoRFRordeptmayconduct maybeaddedtoRFRordeptmayconduct
separate checks,
separate checks.
Optional. If option used, date, time and
Optional. If option used, date, time and
place should be identified in RFR or
place should be identified in RFR or
selected bidders should be notified directly. selected bidders should be notified directly.
At dept.’s option.
At dept’s option.
At dept’s option. If the RFR was posted
At dept’s option. Dept. sends to all
on Comm-PASS, dept sends to all bidders bidders that submitted responses (via mail
that submitted responses (via mail or fax)
or fax) and posts notice of option for
and posts notice of option for clarification clarification of specified section on Commof specified section on Comm-PASS.
PASS.
-

-

~iiii

I
YES
~

~

RFP REPORT’

Enter my 1-year subscription (4 issues) to The RFP Report
In US $60.00
In Canada $79.18
Payment Enclosed: ~ VISA E1 MC. 0 AMEX

_________________________________________________________________________

__________________________________________

I
II

Card #: _________________________ Exp. Date_______________

I
I
Mail to: Michael Asner Consulting
14941 23rd Avenue
Surrey, BC Canada V4A 9X2
To order immediately please
Phone / Fax (604) 530-7881
asner@compuserve.com
~

Please Invoice me. My purchase order number is:_____________________
Name___________________________________________________________
Title_______________________________________________________
Company______________________________________________

-

I-

Optional same terms to all chosen bidders
Dept. posts notice of contract execution
Comm-PASS and sends to all bidders that
received paper copies of the RFR (via mail
or fax).

Address__________________________________________________

________________________________________________________
Phone
dtdl

Fax

I
_I

Email__________________

/ at anytime jfI am not satisfied and receive refundfor the mailedportion.

I
I
I
I

I H E RFP R EPORT
The newsletter ofideas, checklists, guidelines and information about the RequestFor Proposal

FEBRUARY, 2002
Michael Asne, Editor

Model contracts reduce the risks in complex
Information Technology procurements
Model contracts are valuable tools. Their use can reduce the risks associated with complex
contracts, identify issues for consideration and resolution during the negotiation process, and serve
as models for similar procurements in other jurisdictions.
This issue is dedicated to model contracts. It contains a survey of their use and examples from
several jurisdictions. We start with Montana. We then highlight New York and California, both states
having developed both model contracts and guidelines. The State of Washington and their
organization of this facility are described. The final entry, the best facility we’ve found, is from the
Government of Australia which has a web-based “build a contract” feature.
At the end of this article, we present California’s contract clause dealing with unanticipated costs a
difficult issue in most jurisdictions.
-

Recent Events
There are lots of exciting developments happening to our company:
•

Working with NIGP Recently, this association began selling our reference text, The
Request For Proposal Handbook, as well as this newsletter. Our workshop, Bullet-Proofing
Your RFPs is now sponsored by NIGP and promoted to its Chapters. We are currently
scheduled to present this workshop in Oklahoma, Pennsylvania, Edmonton, and Michigan.
We will be giving two sessions related to RFP best practices at NIGP’s Forum in Portland in
August.

•

Working with Nunavut We have been hired by Canada’s newest territorial government to
provide training about REPs to government staff, and training on creating winning proposals
to contractors. Sessions will be held in the capital, Iqaluit, and other locations such as
Cambridge Bay, and Pond Inlet from now through May.

•

Other workshops The Ontario Public Buyers Association has invited us to present our
RFP workshop at their annual conference in Niagara Falls in October. We will be giving a
workshop to the Canadian Society for Marketing Professional Services in Vancouver in
March.

-

-

-

The RFP Report is published by
Michael Asner Consulting
14941 23rd Avenue, Surrey B.C.
Canada V4A 9X2
Phone / Fax (604) 530-7881
ISSN 1 192-392X
-

Printed in Canada.
Copyright © 2002 Michael Asner
Consulting. All rights including
translation into other languages.
reserved by the publishers. No part of
this publication may be reproduced in
any form, by microfilm, xerography
or otherwise, or incorporated in any
information retrieval systems without
the written permission of the copyright owner.

RFP’s and the law of contracts

The process of issuing an RFP and receMng
proposals does, by design or inadvertently.
establish contractual rights and obligations. Each
RFP and the associated process should be
reviewed by your la~’eror legal department
prior to issuing the RH? The examples and
sample RFP’s used throughout this text have been
used in many differentjurisdictions in the past.
The author makes no claim about the
appropriateness, correctness, or legal
consequences of these examples or sample RFPs.
competent legal advice should be obtained to
review your Request For Proposal an the
associated process.

Our Products
Reference Books

• The Request For Proposal Handbook
• Handling Supplier Complaints and Protests
• The RFP Report
Video

• Creating A Winning Proposal 102 minuteS)

:
U
a
a
a
a
a
a
U
a
a
.
a
a
a
a
a
a
a
a
a
a
a
a
.
a
U
a

Model contracts reduce the risks in complex
Information Technology procurements
Model contracts are valuable tools. Their use can reduce the
risks associated with complex contracts, identify issues for
consideration and resolution during the negotiation process, and
serve as models for similar procurements in other jurisdictions.
Contract negotiation is an important and critical element in
dealing with suppliers. It is part of the procurement process.
There is little point in including an incomplete or poorly drafted
contract in the REP, or introducing it into the negotiation
process. It is the contract that formalizes the intent and
agreement of the parties and must therefore accurately
document all the terms and conditions. The contract must be
enforceable in court. It must also reflect the understanding and
expectations of both parties.

:

In many REP processes, it is the procurement people who are
• responsible for ensuring that the contract protects the agency,
and reflects a shared understanding of the entire business deal.
Procurement people have traditionally been at a disadvantage
• when dealing with suppliers. Few procurement people are
lawyers; suppliers are very knowledgeable about protecting their
rights and the nuances of the law. Often, procurement people
are dealing with unfamiliar technology. And to make matters
• worse, many procurement teams have little access to legal help
during the contract development phase of procurement. Simply
stated, procurement people are at a disadvantage.

:
:
:
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Model contracts are an attempt by organizations to ensure that
their rights are protected, without relying heavily on expert legal
help for each new contract. A model contract serves as a
template for developing a specific contract. There is a high initial
cost associated with developing a model contract for use
throughout an organization. Ideally, the model contract is
accompanied by some training, a set of instructions, and
possibly a web-based fill-in template. It is more than simply a list
of contract clauses.

a
a
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Model contracts are only developed for commonly reoccurring
complex purchases; e.g., the acquisition of a new computer
systems, or software, or a systems integrator. Almost all model
contracts are for information systems and technology because
of the volume and frequency of technology-based REPs, the
high value of the procurement, and the inherent complexity of
information technology acquisitions.

•

:

These contracts serve as a starting point for development of the
specific and complete contract to be included in the REP.

Most procurement people are not lawyers; nor are they subject experts knowledgeable about
network protocols, systems integration, or bridge construction, for example. Over the years, many
organizations have expended great amounts of time and energy to develop model contracts. The
use of these contracts reduces the risks to the buyers by identifying issues, risks and remedies.
“Home grown” contracts developed by inexperienced staff are simply too risky, prolong
negotiations, increase prices, and often abandon remedies which would be available to the agency.
In many jurisdictions the procurement authority has prepared a set of model contracts designed to
meet the majority of the needs of their agencies and departments. These issues are not unique to
procurement in the U.S. but exist in many other places including Australia, Canada, Hong Kong and
the United Kingdom. In Australia, one of the state governments has developed a set of principles
for their model contracts. These principles can be applied in other jurisdictions. They believe that
contracts should be based on:1
•

tenns and conditions that are fair to all parties

•

schedules and annexes that allow users flexibility in customizing contracts to suit their

•

a format that is user friendly, and in ‘plain English’ style;

•

a style and language suited to the end users of the products and services;

•

consistency in terminology, definitions and style;

—

the contract should incorporate a spirit of mutual trust
individual requirements;

inclusion of the following elements:
-

a dispute resolution mechanism, (e.g. appointment of adjudicator, referee or expert);

-

performance incentives;

-

and allocation of risks;

The last word on this topic also goes to the State of Victoria, Australia where their purchasing board
cautions agency procurement people about using standard or model contracts. They state that the
use of the model contracts is not a substitute for:2
•
•
•
•
•
•

people thinking about, then clearly stating what they require;
negotiation of terms to suit particular circumstances, where necessary;
proper planning early in the tendering process;
careful selection of the supplier;
competent contract management; and
creating and maintaining a working relationship with a supplier.

Government Information Technology Conditions, Terms & Conditions Guidelines, Victoria Government Purchasing Board,
www.vgpb.vvic.gov.au/polguid/guid2g.htm.
2 Government Information Technology Conditions, Terms & Conditions Guidelines, Victoria Government Purchasing Board,
www.vgpb.vvic.gov.au/polguid/guid2g.htm.
3.

A model contract is much more than a standardized set of terms and conditions which is the basis
for a purchase of goods. These contracts are complete contracts, fully describing specific types of
procurements such as computer applications software. Models differ in their level of detail, the
amount of instruction and tutorial material provided, and the topics covered.
Lots of jurisdictions provide good examples of these model contracts and can be major sources of
information. For example, in Victoria State (Australia), they have developed
model contracts, a checklist of contract clauses and a 35-page user guide.3 In the state of
Washington, they have an 8-page guide that includes a checklist of clauses, and four model
contracts for information technology.4 In 1999, California developed new draft model LT. contracts.5
All of these resources can help you in planning REP process and in negotiations.
In the remainder of this section, we will provide a brief survey of how model contracts are dealt with
in several representative jurisdictions. All of these contracts deal with different aspects of
information technology, reflecting the frequency, volume and complexity of procurement
acquisitions. Each of these examples is web-based so that the information can be centrally
managed, and, at the same time, easily accessible by people throughout the organization.
We’ll begin with the state of Montana which has little more than standard terms and conditions. This
is followed by New York that has a lot of information about existing contracts rather than a model or
template. The states of New Mexico, California and Washington have developed their own model
contracts. The survey ends with an example from Australia where they have implemented a webbased system for creating contracts.

State of Montana.6
We begin with the State of Montana. This is the starting point for the development of a complete,
robust, easy-to-use model contract facility. Their web site contains the minimum amount of contract
data
• a table of 84 “Standard Contract Language and Forms”
• an RFP Template which in turn contains a Sample Contract.
Standard Contract Language and Forms
There are two types of entries. First, contract elements which should be used by all state agencies
“in every bid, proposal, purchase order or contract.” An example is the clause dealing with Access
and Retention of Records. The second type of entry is contract elements which are to be used as
required. An example is the clause dealing with Alternate Bids, which is only used in certain types
of procurements. Three sample entries are illustrated below:

as per 2.
~ IT Portfolio Managemen~Policy, Standards and Guidelines, DepL of Information Services, State of Washington,
www.wa.gov/dis/portfolio.
~ June 1999 New Draft Model I.T. Contracts, California Department of Geneml Services, www.pd.dgs.ca.gov/acquilitcmnew.asp.
6 State of Montana, Standard Contract Language and Forms, 26pages, http://www.discovering Montana.com/doalppd/stst.htni.

ACCESS AND RETENTION OF RECORDS
(Last updated: 02122/01)
The contractor agrees to provide the department, Legislative Auditor, or their authorized agents, access to any records necessary to
determine contract compliance. (Mont Code Ann. § 18-1-118). The contractor agrees to create and retain records supporting the
services rendered or supplies delivered for a period of three years after either the completion date of the contract or the conclusion
of any claim, litigation, or exception relating to the contract taken by the State of Montana or third party.
PROTEST PROCEDURE
(Last updated: 02/22/01)
Bidders and offerors may protest a solicitation or award of a contract per section 18-4-242, MCA, and ARM 2.5.406. The protest
must be in writing and state in detail all of the protestor’s objections. The complete protest must be submitted to the department no
later than the close of business 14 calendar days after the execution of the contract in question. If the 14th day falls on a Saturday,
Sunday, or legal holiday, the protest is due at the end of the next business day. The State is under no obligation to delay, halt, or
modify the procurement process pending the result of a protest, contested case proceeding, orjudicial review.
LIOUIDATED DAMAGES
(Last updated: 01/01/98)
The State of Montana reserves the right to assess liquidated damages in the amount of$________ per calendar day for failure to
comply with the conditions of award. This sum may be deducted from the contractor’s payment for failure to deliver/perform when
specified. No premium will be awarded to the contractor for delivery/performance in advance of the specified time. The amount of
actual damages may be offset by liquidated damages taken.

Sample Contract
Montana has developed an REP Template which includes a Sample Contract. They do not have a
set of model contracts for different types of IT acquisitions. The Sample Contract is six pages long
and represents the minimum acceptable set of terms and conditions. The Sample Contract has only
20 clauses and deals with issues such as: Parties, Effective Date, Payment, Insurance, etc.

State of New York
The system in the State of New York contains much more data than that in Montana.7 It is further
along the road to the ideal model contract facility. The Procurement Services people in New York
provide their users with a 7-page guideline to promote “a better understanding of the types of
contracts available and a ‘blueprint’ for effectively utilizing the many types of technology contracts
used.”
Summary of Technology Contracts and Guidelines for Their Use
These guidelines deal with the different types of contracts and different procurement strategies. It
provides guidance on establishing technology contracts, and on how to process a known
requirement. While it does not contain model contracts, it does provide access to all current
technology contracts, and their underlying REPs.

New York State Office of General Services, Procurement Services, Purchasing Memorandum, Sept. 18, 1998, 7 pages,
http://www.ogs.state.ny.us/purchase/snt/CL3O1_0.htm.
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These guidelines are being issued to give State agencies, political subdivisions, and others authorized by law to use OGS contracts,
a better understanding of the types of contracts available and a “blueprint” for effectively utilizing the many types of technology
contracts issued by this office. These guidelines, which include a current listing of available technology contracts, a description of
the types of overlap that exists among these contracts, and guidance on how to use the contracts, should be useful to both program
and procurement staff. Whether you are purchasing microcomputers, a complete new system, sofiware, consulting services,
training, maintenance or any combination ofproduct and services, these guidelines will provide useful information.

The Attachments to this document provide much valuable information. The first four Attachments
deal with specific guidelines for different types of IT acquisitions. The final Attachment deals with
contracts.
Attachment 1Attachment 2
Attachment 3
Attachment 4

-

Guidelines for the
Guidelines for the
Guidelines for the
Guidelines for the

Purchase
Purchase
Purchase
Purchase

of Networking Hardware & Software
of Telecommunications Systems and/or Cable
of Cable
of Consulting, Training, and Systems Integration

The final Attachment is a Listing of All Current Technology Contracts. Each contract is categorized
by type, such as Computer Consulting. For each Contract, the Contract Award Notification
information is provided including: Contractor List, Contract Specifics (including the entire REP),
Pricing Information, and Contractor Performance Report.

State of California
The State of California has developed a set of model Information Technology contracts.8 To build

a draft contract, a purchasing official simply uses an approved Standard Agreement Form and
attachments. The attachments consist of a Statement of Work for the services required, and terms
and conditions selected from five Model l.T. contracts described below.
Information Technology General Terms and Conditions
This 5-page document deals with the following issues:
•
•
•
•
•
•

Definitions
Documentation
Limitation of Liability
Limitations of Actions
Rights in Data
Protection of Proprietary Software and Other Proprietary Data
Information Technology Purchase Special Provisions

This 4-page document deals with the following issues:
•
•
•
•
•
•

Liquidated Damages
Title to Equipment
Warranty
Price Decline (Applicable to Third Party Contractors)
Price Decline (Applicable to Manufacturers)
Connection Points Eor Central Processor Evaluation Equipment

~ California Department of General Services, Procurement, June 1999 New Draft Model I.T. Contracts, 4 pages,
http://www.pd.dgs.ca.gov/acqui/itcmnew.asp/

Information Technology Maintenance Special Provisions
This 5-page document deals with the following issues:
•
•
•
•
•
•
•
•

Maintenance of Equipment
Exclusions
Responsibilities of the Contractor
Responsibilities of the State
Maintenance Coverage
Maintenance Charges
Maintenance Credit for Inoperative Machines
Engineering Changes
Relocation of Equipment
Information Technology Software License Special Provisions

This 4-page document deals with the following issues:
•
•
•
•
•
•
•
•

License Grant
Encryption/CPU ID Authorization Codes
Fees and Charges
Maintenance
Acceptance of Software
Right to Copy or Modify
Future Releases
Acceptance Testing for Software
Information Technology Personal Services Special Provisions

This 3-page document deals with the following issues:
•
•
•
•
•
•

Contract Type
Personnel
Responsibilities of the State
Unanticipated Tasks
Invoicing and Payment for Services
Contractor Evaluation.

According to the Procurement Division, the benefits of using the new model include:
•

The use of one model for all l.T. goods and or services purchases, whether using a formal
bid over $500,000, or informal bids under $500,000.

•

Statewide standardization

•

Increased familiarity with the elements and provisions of the model.
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State of New Mexico9
This state has developed an excellent RFP Procurement Guide, consisting of more than 200 pages.
Parts of this guide have been reviewed in previous RFP Reports. In addition to the Guide, the state
has published two Model RFPs, one for professional services, and one for software and services.
Both contain model contracts.
Professional Services Model REP and Contract
This 47-page REP contains a 9-page model contract consisting of 27 clauses and can be used as a
checklist in developing contracts in other jurisdictions:
Contract Clause Checklist

1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.

14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.

Definitions
Scope of Work
Work Environment
Payment Provisions
Term
Termination
Status of Contractor
Assignment
Subcontracting
Records of Audit
Appropriations
Release
Confidentiality

Product of Service: Copyright
Conflict of Interest
Amendment
Approval of Contractor Personnel
Scope of Agreement
Notice
Equal Opportunity Compliance
Indemnifi~cation
Applicable Law
Limitation of Liability
Incorporation by Reference and Precedence
Warranties
Project Reporting
Workers’ Compensation

Software and Services Model REP and Contract
This 60-page RFP contains a 14-page model contract consisting of 29 clauses and can be used as
a checklist in developing contracts in other jurisdictions:
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.

Definitions
Detailed Scope of Work
Term
Termination
Compensation
Retainage
Performance Bond
Patent, Copyright and Trade Secret Indemnification
Software Source Code
Indemnification
Quality Assurance
Assignment
Subcontracting
Status of Contractor

15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.

Release
Confidentiality
Software License
Conflict of Interest
Amendments
Equal Opportunity Compliance
Applicable Law
Records and Audits
Enforcement of Agreement/Waiver
Gratuities and Campaign Contributions
Notice of Penalties
On-Site Responsibilities
Agreement Administrator
Notices
Merger: Scope of Agreement

While analysis of each clause is beyond the scope of The REP Report, three of these clauses are
noteworthy and should be considered for inclusion in any standard contract. Clause 2, the Detailed
Statement of Work, requires that the contract declare itself as “expert”

2.10
CONTRACTOR holds itself out as an expert in Application Systems. CONTRACTOR represents itself as being
possessed of greater knowledge and skill in this area than the average person. Accordingly, CONTRACTOR is under a duty to
exercise a skill greater than that of an ordinary person, and the manner in which advice is handled or services are rendered will be
evaluated in light of the CONTRACTOR’s superior skill.

Also in the Statement of Work is a clause in which the Contractor warrants that it is not involved in
any litigation.
2.13
CONTRACTOR warrants that neither the CONTRACTOR nor any officer, stockholder, director or employee of the
CONTRACTOR, is presently subject to any litigation or administrative proceeding before any court or administrative body which
would have an adverse effect on the CONTRACTOR’s ability to perform under this Agreement, nor to the best knowledge of the
CONTRACTOR is any such litigation or proceeding presently threatened against it or any of its officers, stockholders, directors or
employees. If any such proceeding is initiated or threatened during the term of this Agreement, the CONTRACTOR shall
immediately disclose such fact to AGENCY.

An increasing best practice is to have the contractor provide a performance bond.
7.
PERFORMANCE BOND: CONTRACTOR shall execute and deliver to AGENCY, contemporaneously with the signing
of the Agreement, a performance bond in the amount of one hundred percent (1 00%) of the total cost of this Agreement (including
all selected options) in the name of AGENCY. The bond shall be in effect for the duration of this Agreement and any renewals
thereof and shall include the six-month post-delivery and post-training acceptance testing for a period beginning at the end of
system installation and implementation. The required bond shall be conditioned upon and for the full performance and actual
fulfillment of each and every term, condition, provision, and obligation of the CONTRACTOR and its officers and employees
arising under this CONTRACT. The AGENCY’s right to recover from the bond shall include all costs and damages associated
with transferring the services provided under this Agreement to another Contractor or the State as a result of CONTRACTOR’s
failure to perform.

Washington State1°
This state provides us with a solid example of a model contracts facility for Information Technology.
The documentation includes the following:
•

Set of instructions

•

Model Contract for Purchased Services

•

Model Contract for Software

•

Model Contract for Equipment

Each contract, with its embedded instructions, is between 40 and 60 pages in length. The model
contract for software, for example, contains 71 clauses, 3 schedules, nd 2 exhibits. Obviously, not
every clause will be required in every contract, nor will this contract deal with every issue related to
a specific software acquisition. The instructions caution the agency that contracts should be created
from the model plus other sources to meet specific needs.
The contracts contain color-coded instructions and fill-in-the-blanks so that agencies can create
draft contracts without a separate set of instructions.

‘° Washington

State, IT Portfolio Management, Policy, Standards and Guidelines, http://www.wa.gov/dis/portfolio/.
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While specific laws and legal requirements vary from jurisdiction to jurisdiction, these contracts can
be used as a starting point a checklist of issues by procurement people outside of Washington
-

-

State.

Instructions for Information Technology Model Contracts
Several elements are noteworthy.
The instructions emphasize the necessity of having a contract and the benefits of a contract:
Contracting Process
Every IT acquisition requires a contract. The contract may be a purchase order for a simple one-time purchase, or it may be the
result of complex negotiations regarding ongoing relations with the vendor. A contract formalizes the intent and agreement of the
parties and must accurately document all terms and conditions. An effective contract is one that is both legally and technically
sufficient. Legal sufficiency ensures that the contract is enforceable in court and contains language required by the Office of the
Attorney General. Technical sufficiency ensures that the contract expectations are complete and understandable.
A well-written contract is important to the entire contracting process. If a contract is written clearly, the vendor is more likely to
perform the work correctly and the agency is more likely to monitor and audit effectively. The most creative service concept or
generous dollar allocation can end in failure when memorialized in a poorly written contract

The instructions emphasize the use of required terms, and the need to meet the particular
requirements of each procurement:
There are two types of sections, required and optional. Required sections are mandatory in content, which means the contract must
cover the section’s subject but need not use the exact language of the model. A table of required sections for each type of contract
is included in this Appendix. Required sections are identified both in the table of contents and in the body of the model contract,
next to the section heading. Optional sections, which are all the sections not identified as required, should be included as good
business practice. In developing a contract, optional sections should be selected to meet that acquisition’s needs.
Not every model contract section will be required in every contract, nor will these model contracts sections satisfy every contract
need, Contract requirements should be selected from the model contracts plus other sources, then tailored to meet specific
functional and operational needs, i.e., scope of work to be performed or products to be purchased/licensed, and the protections
necessary to that respective contract’s purpose.

Einally, the instructions deal with negotiations a difficult task for many procurement people.
-

Agencies are then ready to negotiate the contract, if necessary. Negotiations should eliminate any ambiguities in the vendor’s
proposal and clarify contract terms and conditions. During negotiations, agencies should strive to secure the most favorable terms
and conditions for the state. An attempt to acquire an unfair advantage or to make unreasonable demands of the vendor should be
avoided.
When negotiations are completed, agencies should seek Assistant Attorney General review and approval as to form on two originals
of the contract. It is good business practice to obtain the vendor’s signature on the contract first The agency should then sign the
contract and give one original to the vendor and retain the other.

To make the individual contracts easier to understand and use, the instructions contain a list of
Contract Sections for all contracts. Each section is designated as Required, or Optional. The list of
sections can serve as a checklist in developing your own contract.

A List of Contract Sections foi All Contracts
Parties
Recitals
CONTRACT TERM
Definition of Terms
Term
Survivorship
PRICING, INVOICE AND PAYMENT
Pricing
Advance Payment Prohibited
Taxes
Invoice and Payment
Overpayments to Vendor
VENDOR’S RESPONSIBILITIES and SOFTWARE
LICENSE
Title to Equipment
License Grant
Software Ownership
Shipping and Risk of Loss
Equipment Compatibility/Specifications/Configurations
Source Code Escrow
Delivery
Site Security
Installation and Set-up
Standard of Performance and Acceptance
Equipment Warranty
Equipment Maintenance
Equipment and Maintenance Documentation
Spare Parts for Equipment
Vendor Commitments, Warranties and Representations
Compliance with Standards (Equipment)
Training
Minority and Women’s Business Enterprise (MWBE)
Participation
Protection of Purchaserfj Confidential Information
Purchased/Personal Services and Statement of Work
Commencement of Work
Software Warranty
Installation (Software)
Software Upgrades and Enhancements
Software Maintenance and Support Services
Ownership/Rights in Data
Access to Data
Software Specifications
Compliance with Standards (Software License)
Date Warranty
Physical Media Warranty
No Surreptitious Code Warranty
Reauthorization Code Required
Software Documentation
CONTRACT ADMINISTRATION
Legal Notices
Section Headings, Incorporated Documents and Order of
Precedence
Entire Agreement
Authority for Modifications and Amendments

Purchaser [Project or Business] Manager
Vendor Account Manager
Independent Status of Vendor
Governing Law
Subcontractors
Assignment
Publicity
Review of Vendor’s Records
Right ofInspection
GENERAL PROVISIONS
Patent and Copyright Indemnification
Save Harmless
Insurance
Industrial Insurance Coverage
Licensing Standards
OSHA/WISHA
UCC Applicability
Antitrust Violations
Compliance with Civil Rights Laws
Severability
Waiver
Treatment of Assets
Vendor’s Proprietary Information
DISPUTES AND REMED~S
Disputes
Attorneys’ Fees and Costs
Non-exclusive Remedies
Liquidated Damages
Failure to Perform
Limitation of Liability
CONTRACT TERMiNATION
Termination for Default
Termination for Convenience
Termination for Withdrawal of Authority
Termination for Non-Allocation ofFunds
Termination for Conflict of Interest
Termination Procedure
Covenant Against Contingent Fees
CONTRACT EXECUTION
Authority to Bind
Counterparts
SCHEDULES
SCHEDULE “X”: Authorized Product and Price List
SCHEDULE “X”: Problem Escalation Procedures and
Disaster Recovery Plan
SCHEDULE “X”: Statement of Work
SCHEDULE “X”: Escrow Contract
SCHEDULE “X”: MV/BE Certification
EXHIBITS
EXHIBIT A: [Purchaser] Request For [Proposal!
Quotation/Qualifications and Quotation]
EXHIBIT B: Vendor’s Response
II.

Government of Australia
The Government of Australia has set the standard for model contracts.11 They have developed a
Government Information Technology and Communications contracting framework (GITC). This was

done as a cooperative effort between industry and the Australian federal and state governments.
The GITC website contains extensive information to help in developing IT contracts, the model
contracts themselves, a comprehensive user guide and a “build your own” contract facility.

This version (Version 4) was developed to achieve the following outcomes:
•
•
•
•
•

Simplifying the contracting process for the purchase of iT related products and services
Introducing Terms and Conditions that are written in plain English
Encouraging a more equitable distribution of risk between a customer and a contractor
Fostering consistency and predicability in contractual terms
Providing a web site that allows for dynamic creation of contracts for particular types of IT products and services.

GITC can be used for a range of procurement types. These include:
•
•

simple procurement of IT products such as PCs, servers and licensed software
complex procurement of IT services (and the provision of related products) such as business consultancy, systems
integration and facilities management.

The remainder of this section contains information about the framework of the contract (its
structure), the types of goods and services that are covered, as well as the user guide and the online ‘build a contract” facility.
Framework
An agreement consists of four parts: the head agreement, terms and conditions, contract details,
and appendices. Here is a brief explanation of each part.
1. The Head Agreement
The Head Agreement records terms of trade between the Contract Authority (or public sector customer) and the contractor under
which the contractor will offer its products and services to the public sector. Its primary purpose is to allow the Contract Authority
to request a contractor under the Head Agreement to have coverage for certain insurance policies and provide a performance or
financial guarantee where appropriate.
2. Terms and Conditions
The Terms and Conditjms are designed to be standard for the majority of contracts put in place under this framework. They can
assist buyers and suppliers to achieve consistency regarding the obligations of each party in any contract Using the Terms and
Conditions in their standard form can also minimise transaction time and reduce the level of resources required to approve new
contracts. The Terms and Conditions can help to identify many common areas of concern for both parties, such as:
•
•
•
•

procedures for dispute resolution
indemnities
conflicts of interest
confidentiality of information

“GITC 4 is version four of the Government Information Teclmology and Communications contracting framework. The web site
containing this information is called “GITC 4” and can be found at: http://www.gitc.fianance.gov.

•
•
•
•

resources and facilities offered by either party
intellectual property of information or products
access to premises
monitoring of performance.

The Terms and Conditions can be adapted for the specific needs of the contracting parties. However, the Contract Details should be
used in the first instance to state the requirements.
3. Contract Details
The Contract Details specify the requirements for the provision of products or services. Against each heading in the document, you
are prompted to specify your particular requirements of the other party to the contract. For example, against the field Warranty
Period, the user inserts the amount of time for a warranty period. The Contract Details also contains references to clauses in the
standard Terms and Conditions. This prompts the user to refer to these conditions while filling out the details.
4. Appendices and Attachments to the Contract Details
GITC contains a number of Appendices and Attachments used to further define the requirements for a transaction. When the
Contract Details are generated, the documents of most relevance are provided for downloading and printing. For example, a
contract for Software Development will contain Appendix 5 and its Attachments for an Escrow Agreement.

Categories of Products and Services
Below is a

listing of the major categories in GITC 4.

Consultancy services
•
•

Managed services

IT specialist services
IT business consultancy services

•

•

Software
•
•
•

Systems integration
Facilities management

Hardware

Licensed software
Software development
Multimedia development

•
•
•

Hardware purchase
Hardware maintenance
Photocopier and fax purchase

Build a Contract
There is a web-based interactive program which anyone can use to develop a contract. You simply
log on to the site and proceed to select contract clauses and input data. At the end, you save your
contract. The program provides significant content and functionality:12
12

The GITC web site provides a mechanism for building contracts. With the introduction of GITC 4 this feature has been extended

to provide the following additional functionality:
•

Contracts can be saved

(as XML) for later online editing

•

Contracts can be opened (uploaded) for editing

-
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Creating a New Contract
Editing the Contract Details
Saving the Contract
Printing the Contract
Adding or Removing categories from the Contract
Opening an existing Contract
For example, suppose you want to create a contract for Systems Integration. Click on “Build a
Contract” and select uSystems Integration”. You are then presented with a 16 page template
containing all of the required clauses for this type of contract, and space for entry of your data,
Each of these clauses has a hotlink to the corresponding section of the user guide. In this case,
there are more than 30 clauses. You are also presented with a list of required attachments, such as
Project Plan, and a hotlink to a template. Finally, you are presented with a list of required
Appendices, such as Acceptance Testing, and a hotlink to the corresponding document/template.
User Guide
You can download a file, their “User Guide”, which is, in fact their entire web-based model
contracting system. Once you have downloaded this tile, you have access to their model
contracting system on your own computer without having to access the Internet. Information
Includes:
•

User Guide Provides detailed, easy-to-read information about the contract. It is structured
as answers to three questions:
-

How do I specify the Contract Details?
What are the Attachments to the Contract Details?
What are the other Appendices?

-

•

Frequently Asked Questions Provides answers to General questions such as What is the
GITC? Also poses the question “Are lawyers no longer necessary?”

•

Contacts

•

About GITC

•

Head Agreement Provides information about the 14 clauses and 3 schedules which can be

-

-

used.
•

Terms & Conditions Provides information about 29 standard clauses.

•

Appendices Provides information about 20 different Appendices dealing with topics such as
Project Plan, Charges, and Services Levels.

-

-

•

The products and services categories covered by the contract can be changed once the contract has been
created.

State of California
Handling Unanticipated Tasks
The state of California has dealt with the issue of unanticipated tasks in its IT Personal Services
Contract. Here is what they say:
4

Unanticipated Tasks
a.

In the event that additional work must be performed which was wholly unanticipated, and which was identified in neither
the State’s solicitation document nor the Contractor’s bid submitted in response thereto, but which in the opinion of both
parties is necessary to the successful accomplishment of the general scope of work outlined, the procedures outlined in this
article will be employed.

b.

For each item of unanticipated work, a Work Authorization will be prepared in accordance with the sample attached as
Exhibit A and will be incorporated as a into this Contract.

c.

It is understood and agreed by both parties to this Contract that all of the terms and conditions of this Contract shall remain
in force with the inclusion of any such Work Authorization added as a Schedule to this Contract. Such Work
Authorization shall in no way constitute a contract other than as provided pursuant to this Contract nor in any way amend
or supersede any of the other provisions of this Contract.

d.

Each Work Authorization shall consist of a detailed statement of the purpose, objective, or goals to be undertaken by the
Contractor, the job classification or approximate skill level of the personnel to be made available by the Contractor, an
identification of all significant material to be developed by the Contractor and delivered to the State, an identification of all
significant materials to be delivered by the State to the Contractor, an estimated time schedule for the provisions of these
services by the Contractor, completion criteria for the work to be performed, the name or identification of the Contractor
personnel to be assigned, the Contractor’s estimated work hours required to accomplish the purpose, objective or goals, the
Contractor’s billing rates per work hour, and the Contractor’s estimated total cost of the Work Authorization.

e.

All Work Authorizations must be in writing prior to beginning work and signed by the Contractor and the State.

f.

The State has the right to require the Contractor to stop or suspend work on any Work Authorization pursuant to the “Stop
Work” provision of the General Provisions.

g.

Personnel resources will not be expended (at a cost to the State) on task accomplishment in excess of estimated work hours
required unless the procedure below is followed:
1) If, in the performance of the work, the Contractor determines that a Work Authorization to be performed under this
Contract cannot be accomplished within the estimated work hours, the Contractor will immediately notify the State in
writing of the Contractor’s estimate of the work hours which will be required to complete the Work Authorization in
full. Upon receipt of such notification, the State may:
2)

Authorize the Contractor to expend the estimated additional work hours of service in excess of the original estimate
necessaryto accomplish the Work Authorization (such an authorization not unreasonably to be withheld), or

3)

tenninate the Work Authorization, or

4)

Alter the scope of the Work Authorization in order to define tasks that can be accomplished Within the remaining
estimated work hours.

5) The State will notify the Contractor in writing of its election within seven (7) calendar days after receipt of the
Contractor’s notification. If notice of the election is given to proceed, the Contractor may expend the estimated
additional work hours of services. The State agrees to reimburse the Contractor for such additional work hours.
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RFP

Training

We offer extensive REP Training focussing on the best practices from leading
jurisdictions.
Session I Bullet-Proofing Your RFPs (Introductory Level)
-

This one-day workshop has been offered throughout North America, from
Florida, to Iqaluit (the capital of Canada’s newest northern Territory) and is
promoted by NIGP to its members. A course description can be found at:
http://vtrww.rfpadvisor.com/asner_consulting.html
Session 2 Hot Topics Constructing an effective RFP (Intermediate level)
-

-

This hands-on one-day REP clinic focuses on issues and concerns identified by
the participants. Participants are asked to bring a copy of a past or current REP
that raised concerns or presented problems (evaluation issues, terms &
conditions, contract negotiation, etc). These issues and RFPs will be analyzed in
terms of best practices from other jurisdictions.
Session 3 Management Briefing
-

This three hour briefing is designed to inform management about current issues
and problems related to REPs. The briefing is based on emerging best practices
throughout North America, augmented by topics identified by the participants.
The briefing deals with topics such as:
Staying on top the management and control of decentralized procurement.
Staying out of court your legal responsibilities when using an REP
Minimizing the use of REPs
The impact of web-based electronic tendering
How Freedom of Information laws can transform your REPs
-

*
*
*
*

-
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Issue #37

Managing the Procurement Function
This issue deals with five topics. Each relates to the management of procurement. Over the last five
months, I’ve had discussions with about 300 procurement people and 100 contractors. These
discussions have been held in cities thousands of miles from each other: Iqaluit, Philadelphia,
Oklahoma City, Toronto and several others. There is a great common interest among procurement
professionals working for government. They share the same problems both with the procurement
processes and with their management. Suppliers, in a similar way, tell how they find government
procurement processes intimidating, difficult to understand, and, sometimes, seemingly arbitrary.
In my workshops, whether speaking to government people or suppliers, I emphasize one theme
constantly: government procurement people are the custodians of public policy related to
procurement. It is the procurement people who must balance the public interest, their laws and
policies, with the need for effective procurement strategies.
The five articles in this issue deal with different aspects of managing the procurement function:

•

Management Briefing Notes
Procurement Reform in B.C.
Pitfalls Lessons from N.Y.
Avoiding Problems New York Pre-Audits Each Proposal Award
Negotiated Procurement Checklist
-

-

•

I hope you find them interesting and informative.

Upcoming Activities
Much of the summer is devoted to writing a new text about RFPs. However, once into August, we
begin offering workshops throughout North America:
•

Aug. 11-12: NIGP Forum in Portland. We are giving two sessions. One on Bullet-Proofing
Your RFPs: Best Practices. The second on The Strategic Nature of Contracts.

•

Sept. 24: Government Technology Conference in Albany, NY

•

Sept 27: NIGP Chapter in Chicago, IL

•

Oct. 3: Ontario Public Buyers Association, Conference in Niagara Falls, Ontario

•

Oct. 10: NIGP Chapter in Michigan.

Notes from a Management Briefing
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(These notes are based on a speech given in Nunavut,
Canada’s newest Territory. The material for these notes is
based
on all conversations
with who
government
procurement
executives
over North America
sharemany
problems
and issues.)
Introduction
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translation into other languages.
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any form, by microfilm, xerography
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information retrieval systems without
the written permission of the copyright owner.
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:

•
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:
:

__________________________

U
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REP’S and the law 01’ contracts

You are a manager, responsible for issuing drivers licenses, or
providing training programs, or promoting economic
development. You are responsible for managing the
department: staff, budget, programs, planning and procurement.
You were hired because of your ability to manage and often
your program knowledge and experience. Few managers are
hired because they know about PROCUREMENT. However, it
quickly becomes your responsibility. Somehow, you are
supposed to know about public policy, know about the law,
know the problems and difficulties in issuing Requests For
Proposals,
contracts. know the potential risks related to sole source

U

TheprocessofissuinganRFPandreceMng

•

:
:

proposals does. by design or inadvertently
establish contractual rights and obligations. Each
RFPandtheassociatedprocesssbouldbe
reviewed by your la~yeror legal department

U

prior to issuing the REP The examples and
U

sample RFP’s used throughout this text have been

U
U

used in many differentjurisdictions in the past.

U
U

Theauthormakesnoclaimaboutthe
appropriateness, correctness, or legal
consequences o~
these examples or sample REPs.

:
:
U

Competent legal advice should be obtained to
review your Request For Proposal an the

Much
experience
is available
others.
arejurisdictions
lessons to
be learned,
lessons
obtained from
at great
cost There
in other
facing similar problems,
There are lots of valuable lessons readily available from other
jurisdictions. These lessons often provide low cost, low
technology help. They are based on changes in attitude, and
changes in procedures rather than new technologies.

U

associated process.

U
U

Our Products

:
:
:

___________________________

How do you learn about PROCUREMENT before it becomes a
departmental crisis? How do you ensure that you identify
problems before they explode? How do you avoid the harsh
glare of public scrutiny caused by a disgruntled supplier?

•

Based on hundreds of conversations with government
executives and suppliers, I’ve reached several conclusions that I
want to share with you this morning.

U

Reference Books

• The Request For Proposal Handbook
• Handling Supplier Complaints and Protests
• The RFP Report
Video

• CreatingA Winning Proposal (102 minutes)

Conclusion #1

-

Managing the procurement function is

U

•
U

•
•

:

U
U

difficult!
Being responsible for procurement in a government department
or agency is both difficult and risky. Problems are the rule.
Smooth silent procurement which has few problems and is both
ethical and legal is rare. The reasons for this are known to us
all:

1. Sometimes, we use the wrong procurement process. We “sole source” a contract when it
should have been open for bids.
2. Sometimes, the procurement process is flawed. We evaluate proposals but don’t ask for past
performance information and get misled.
3. We are in a hurry so we don’t spend enough time on the Request For Proposal.
Consequently, the specifications are difficult to understand. Or the evaluation process
doesn’t work all the suppliers get a score of 75 to 80 and we still don’t know which one is
best. Or we don’t spend enough time developing a solid contract so the vendor keeps
submitting change orders which increase the final cost from $25,000 to $75,000.
-

Not all the problems originate from the procurement procedures. Sometimes, the wrong person has
the responsibility for developing an RFP; or the procurement function doesn’t have enough checks
and balances so quality is poor. Sometimes, procurement is simply understaffed. There is too much
to do and too few to do it.
In a typical procurement, say the issuing of a Request For Proposals for a new computer system, or
a design study for a new building, there are many stakeholders:
-

You, the person responsible for the procurement. Its your department that will prepare and
issue the RFP

-

Your boss, the head of your department

-

The Minister, or the Premier

-

Public Works who is responsible for the RFP process

-

Suppliers who are interested in a fair and open process

-

-

Legal Services who want to ensure that the process and contract will survive legal
challenges and public scrutiny
The Freedom of Information Commissioner who must ensure that appropriate information is
released on demand

These stakeholders have different goals which may create problems and conflicts. For example, the
person responsible for the procurement may focus on ensuring that the process runs smoothly,
even if it takes a long time. Your boss may only be interested in finishing the procurement quickly
and keen on taking short-cuts. Public works may be concerned about the quality of the
specifications and suggest more work be done by the users. Legal may insist on certain contract
terms which could jeopardize the award.
Conclusion #2 Your problems are not unique.
-

While the list of problems and challenges related to procurement is long, many of these problems
and challenges are common found in hundreds of different jurisdictions.
-

After you look at a few jurisdictions, both large and small, you see the same problems repeated. It
doesn’t seem to matter how large the agency is, or whether it has centralized procurement or lets
its departments do it on their own.
Here are some of the most common problems I’ve found across North America:
-

There are not enough qualified staff to do all the work in a conscientious manner and in a
timely manner.

-

-

-

-

-

-

There is not enough time deadlines are too short.
-

There are not enough tools, not hammers or computers, but well-written procedure manuals,
clearly stated policies, appropriate sample Request For Proposals with easy-to-understand
instructions.
There is not enough training. In some jurisdictions, only qualified staff can create
procurement documents. And qualification is a formal process. In other places, training is
totally lacking.
The laws or regulations are not understood by the procurement staff and the vendor
community.
Procurement people often do not understand that it is their responsibility to ensure that
public policy (fair and open procurement) is implemented.
There are more and more demands from the supplier community for information, and
detailed direction. Suppliers are insisting that procurement activities receive public scrutiny.

All of these problems and issues are shared by Management from Iqaluit to Florida; from Ocean
to ocean to ocean to ocean (Arctic, Atlantic, Pacific, Caribbean).
While my first two conclusions might depress you, hope is attached to #3.
Conclusion #3
problems.

-

Simple, low cost, easy-to-implement solutions exist for many of the

Solutions need not be complex, difficult, nor expensive. And the solutions are easy to identify. And
they are low tech, they often only require a change in attitude, or a better manual. Even better,
these solutions don’t require expensive consultants, even more expensive lawyers, and even more
than lawyers, expensive computers and their keepers. All these solutions require is time, effort, a
longer term plan focussing on procurement practices, and management attention.
In the next two hours, I want to discuss five issues with you and give you some ideas about how
other organizations seek to improve these areas, reduce the problems and make the procurement
function more effective. The five issues are listed below. Originally, in making this presentation, I
dealt only with procurement issues. Recently, I’ve added Keeping Suppliers Happy. For it is the
suppliers who challenge us, it’s the suppliers who demand information, and it’s the suppliers that
insist that procurement be fair and open.

The issues are:
1.
2.
3.
4.
5.

Managing the procurement function
Keeping it legal
Web-based tools
Access to information
Keeping suppliers happy

There are many other issues which could be included: outsourcing, public-private partnerships,
supplier complaints and protests, the impact of agreements such as Agreement on Internal Trade,
or North American Free Trade Agreement
But these five will do. A discussion of these issues
may help you understand that your problems are not unique, solutions exist, and only require
management attention, not major expenditures of money!
Issue #1

-

Manac’ing the procurement function effectively

In many jurisdictions, there are great pressures for procurement reform. Simple errors, mistakes,
poor execution of policy, incomplete policies and procedures all of these make procurement highly
visible. But most of these problems can be avoided. Often, remedies are both simple and
inexpensive.
-

Let’s consider several of the critical elements related to the planning, management and control of
the procurement function. In many jurisdictions, procurement is directed and managed by a central
group. However, the actual procurement activities take place in each department.
Usually, the central group develops procurement policies, creates and maintains the procedures
manual, develops standards, provides tools and training. It is the central group which often
develops and maintains the procurement web site for use by buyers and vendors. The central
group is the orchestra leader, providing the overall direction, and monitoring results. It is this central
group that is responsible for ensuring that policies and procedures are followed by each
department. The central group often provides advice and assistance.
The departments do the actual buying. They issue the invitations to bid, or the request for
proposals. They evaluate bids and proposals, select winners, and negotiate contracts. They often
seek advice and assistance from the central group. Often, their results are subject to review by the
central group.
This distribution of responsibilities and tasks between a central group and the operating units is the
most common way to organize procurement within large public entities.
The overwhelming problem is lack of management attention and the lack of a vision for this
important function. In many jurisdictions, management does not believe that procurement is an
important function. Management does not value the role of procurement in obtaining goods and
services in compliance with public policy related to fair and open competition. Let me describe
some simply ways to improve the management of the procurement function.
Ensure that the procurement policy is effective. To be effective, a policy must be clearly stated.
It should be up-to-date and available in writing. It should be known throughout the organization and
by the public. It should be consistently applied in all appropriate situations. And it must be legal
more on this later. The solution is simple develop, publish and maintain a policy and procedures
manual which satisfies these measures.
-

-

5.

(There are many examples of well-developed procurement policies and manuals. See, for example,
the manuals from Nova Scotia, and New Mexico. See the list at the end of these notes.)
Provide the departmental procurement people with appropriate tools. By tools, I don’t mean
axes or drills but rather documents which help procurement people do the proper job. Lack of an
easy-to-read procedures manual creates problems. The provision of Model Contracts and Sample
RFPs helps ensure that proper documents are used. Provision of advice and assistance from a
central group can ensure that a department has the skills to handle a complex procurement.
An inventory of “tools” is easy to develop. Simply visit the web sites of jurisdictions which have
already dealt with this issue.
Provide appropriate training for procurement staff. Procurement is a complex function. In many
jurisdictions, there are required courses which must be passed before a person can perform buying
activities. Sometimes, these courses are provided via computer. Some jurisdictions require that
procurement people enrol in a professional association such as Purchasing Management
Association of Canada (PMAC) or National Institute of Governmental Purchasers (NIGP) and be
working on a professional designation. These associations offer training and advice to their
members.
Provide quality control checkpoints and procedures. In some jurisdictions, all major RFP5 must
be reviewed by the central group prior to being issued. In this way, deficient RFPs can be identified
and corrected prior to issuance. In other jurisdictions, all major procurements must be reviewed
after the contract has been signed. This audit ensures that the competition has been fair and equal.
Some jurisdictions insist that major procurements be handled by a team of specialists which often
includes a procurement person, a lawyer, and a user representative.
Provide enough staff to do the job properly. It is a common complaint, with increased work,
downsizing, increased demand for information, and budgetary cutbacks, that there are not enough
people to do the job. Organizations have obtained some relief and some efficiencies through the
use of web-based technology. Others, have raised the limits at which formal RFPs must be issued,
Others have sought relief by providing more tools and training to staff. With scarce resources,
management has established priorities to ensure that the most important issues and tasks are dealt
with first.
Provide reliable, accurate and timely information for decision-making. In some jurisdictions,
there is no easy way to obtain procurement information. It’s difficult to monitor total spending; its
difficult to determine how many RFPs have been issued, or how many contracts one firm has
obtained. There is a minimum standard for information to be collected and reported. Typically, it
includes procurements by type and by contractor. In some jurisdictions, this information is reported
quarterly, in others, only annually.
Issue #2 Keeping it legal
-

It is public policy in Canada, the United States and many other jurisdictions, that governments
obtain goods and services using fair and open competition. While we have few statutes establishing
the rules, the Supreme Court of Canada has established its own set of rules which apply to the
procurement function in every Canadian jurisdiction.

Here is what the Government of Nova Scotia says about the Law of Tenders. These words apply
everywhere in Canada.
LAW OF TENDERS
The Law of Tenders in Canada stipulates that invitation of lenders, the submission of tenders and the receipt of tenders creates a
binding contract “A” between the tender originator and every bidder so long as the bid is not withdrawn prior to tender closing.
The contract ultimately entered into between the tender originator and the successful bidder is referred to as contract “B”. The
tender package must include all the terms and indicate that the lowest or any tender will not necessarily be accepted. This term
however does not give the owner the right to pick and choose which bidder will be successful. The tender issuer must treat all
bidders equally. Moreover, bids and proposals may only be evaluated using the criteria established in the tender document. Use
of requirements and evaluation criteria other than those laid out in the competition document can leave the government liable to a
lawsuit by unsuccessful bidders. The courts may choose to grant lost profits, costs of bid preparation or other damages to
aggrieved bidders if the evaluating group introduces previously unidentified criteria to the evaluation process or is otherwise
unfair in the evaluation of bids.

When these rules are not followed, the organization is subject to sanctions imposed by the courts.
Several jurisdictions have adopted simple practices to ensure that their procurement process is
proper and legal:
-

their legal staff review all procurement policies, procedures, guidelines and templates every
few years

-

-

their legal staff review the training provided to procurement people
their legal staff provide information to management to ensure that the legal and public policy
aspects of procurement are understood.

In many jurisdictions, legal staff are part of the team in developing, issuing, evaluating major
procurements. These legal staff often review and sometimes negotiate major contracts.
Issue #3 Web-based tools
-

With the advent of the internet, we obtained the ability to provide new services to procurement
people. In many jurisdictions, web-based systems are employed to promote the use of standards by
departments, to help vendors understand the procurement process, and to actually procure goods
and services.
Often, there is a web-page for buyers. This page typically contains:
Policy and procedures manual
Sample RFPs
Sample Contracts
Checklists to assist in the development of procurement documents
Training information
Ask the expert
7.

Often, there is a web-page for vendors. This page typically contains:
How to do business with us
Procurement policies and procedures
List of contacts
Ask the expert
A description of the dispute settlement process.
Many jurisdictions have an electronic tendering web page. On this page, they list the open
Invitations to Bid, and REPs, They may list the winners of closed competitions. Sometimes, these
pages contain information about specific competitions which have closed information about the
contract or the winning firm. These pages are also used to satisfy the requirements for public
announcement of tender opportunities. It is technically simple to use these pages to electronically
distribute the bid documents. This often produces large direct savings by significantly lowering the
paper-handling volume of the agency.
-

There are many good examples of electronic tendering sites in Canada. These include MERX and
the Government of British Columbia.
There are other web sites containing valuable tools and information. For example, there is a site
dedicated to REPs (www.rfpadvisor.com) that has a library of several hundred articles on topics
such as evaluation criteria, sole sourcing, and model contracts.
Issue #4 Access to information
-

Suppliers are demanding more and more information. They want to scrutinize the process and
convince themselves that it has been fair and open. There are 3 ways to provide suppliers with
information.
First, in many jurisdictions, suppliers can request a debriefing a meeting to discuss a competition
that is closed. Suppliers who submitted proposals which lost can seek a meeting. Typically, they
are given some information about deficiencies in their proposal areas which they should improve
next time to improve their chances of winning.
-

-

Second, in some jurisdictions, information is automatically released once a contract is signed a list
of the bidders, their prices and the winning firm.
-

And the final method is via Access to Information laws. These exist in most jurisdictions in North
America and these are being used by suppliers to examine the details of major procurements. In
British Columbia, the Purchasing Commission, working with the Access to Information
Commissioner, has developed a list of information which can be released related to procurement
activities. Most information can be obtained under their law. This is a common practice in hundreds
ofjurisdictions.
In some jurisdictions, the purchasing staff automatically release information
would be released under the Access to Information act,

-

any information that

Issue #5 Keeping suppliers happy
-

Many jurisdictions want to ensure that suppliers compete for government business. They want lots
of competition. They don’t want suppliers to feel left out of the process. They don’t want suppliers to
complain. They want to be viewed by suppliers as a major source of business, a partner, not an
adversary.
However, in many jurisdictions suppliers are intimidated by the procurement process. They regard it
as complex, difficult, time-consuming and, in some cases, unnecessary. They fail to understand
that procurement is driven by public policy, by regulations, by the courts and not by considerations
related to efficiency.
Some jurisdictions have taken steps to enlist the co-operation and support of the private sector.
They provide supplier training on how to do business with us, proposal writing, and other aspects of
public purchasing. They run education seminars, and open houses. The have public presentations
on a regular basis. They publish newsletters to promote communications and good will within the
supplier community.
They provide information on a web site which is easily accessible. They ensure that the information
is well organized, easy to read, clear, accurate.
They provide supplier training on-demand, sometimes in-person, sometimes on videotape, or via
their web site.
They take steps to simplify the procurement process and encourage suppliers to submit bids and
proposals. They sometimes pay for proposals to encourage competition. They sometimes provide
help to suppliers in understanding or writing proposals. They sometimes provide fill-in-the-blank
REPs rather than demanding separate proposal documents.
They frequently meet with suppliers and trade associations to explain the process and to find
solutions to problems identified by the vendors. They regard good relations with the supplier
community as a critical success factor.
Additional Material
During the presentation, the following web sites were reviewed to illustrate the points being
discussed. (A list of web sites is enclosed with Issue #37 as a separate page.)

McGraw Hill (New York) released the Second Edition of
our reference book The Request For Proposal Handbook.
FOR

PROPOSAL
BOOK
Mkh~cJ~

The first edition sold about 2000 copies and is being
used by public buyers throughout North America.
Updated and greatly expanded to provide current laws,
regulations, and examples of effective RFP’s, it now
includes a CD to give you more than 600 pages of actual
reference documents.

Avoiding Problems
New York Pre-Audits Each Proposal Award
In New York state, the Office of State Controller is responsible for reviewing all contracts and purchase
orders over $15,000 before the contract award.

When performing a pre-audit review of an agency’s proposed contract award, it is the Comptroller’s responsibility to confirm that
the contract has been executed in due form and by proper authority; to determine that it is fair and reasonable; and to determine
that sufficient appropriated funds are available for the payment requirements of the contract. Overall, the pre-audit function
ascertains whether contracts committing the State to a liability, and vouchers for payment, are reasonable. It also serves as an
independent examination of transactions having a financial impact, which enables errors and unreasonable transactions to be
corrected before a financial obligation has been incurred or an expenditure has been made.

In this appendix to their Procurement Guidelines document, they identify some of the triggers which swill
cause OSC to question a transaction, and, possibly, reject approval of the award:

The award was not made in accordance with the method of award as stated in the RFP/IFB.
• Significant changes have been made to the scope of the original RFP/IFB prior to the bid opening.
• A contract was negotiated that significantly differs from the major requirements of the original RFP/WB.
• A vendor protest is received regarding the award of the contract.
‘The specifications appear to be written to restrict competition.
The evaluation criteria has been altered or not followed in determining the successful vendor.
Insufficient competition (two bids or less) was received making it difficult to justi~the reasonableness of the price.
• Documentation of the actual bid process was not included, i.e., no Contract Reporter notice; missing signatures or
acknowledgments; no certified bid tabulation, etc.
• Many of the solicited vendors did not bid and no follow-up was done; or the no-bids responses indicate problems with the
specifications.
‘Articles in the press call attention to certain transactions which may require additional explanation.
• The method of award or evaluation criteria does not appear to fit the type of goods or services being bid.

More Information
This article is based on Section Eight, Office of the State Comptroller (OSC) Pie-Audit Function
from Procurement Guidelines. This 200-page manual can be downloaded from Procurement
Services (~ww.oqs.state.nyu.us/purchase/defaultasp). Click on “About Procurement”.

Pitfalls
The following table was constructed from a presentation provided by New York State procurement
and audit staff to the agencies preparing REPs. While some of the terms and titles are unique to
New York, the content has wide applicability.
Their approach is based on Openness, Fairness and Due Diligence.
Examples of Openness include:
• Questions and answers are disclosed to all bidders.
• No verbal (one on one) communication with vendors.
• Debriefing losing vendors upon request.
Examples of Fairness include:
• The provision of clear, detailed specifications.
• No altering of evaluation criteria after bids have been received.
Due diligence requires knowledge of all applicable rules, regulations, laws and best practices.

1.

2.

Pitfall
Agency identifies a need for contractual
services but does insufficient homework. The
resulting procurement takes too long and is
flawed.

Agency does not have a “framework” for a
solution the agency does not know what
products or services the vendor community
has available.
-

Possible Solutions/Preventive Measures
Survey other divisions or bureaus within your agency or other State
agencies to determine if they have recently faced a similar need and how

that organization handled their procurement.
• What procurement vehicle did they use?
• What method of award?
• What problems did they encounter in procurement or managing
performance?
Survey current providers through a Request For Information (RFI). An
RFI contains a preliminary description of the program objectives and
goals, and solicits input form the vendor conununity as to the availability
of products. services, or technology to meet their needs. An open meeting
to solicit additional information is the recommended approach. No award

may be made under the RFI process.
3.

Agency lacks adequate resources for

Seek outside assistance by surveying your agency/other agencies for

managing the project,

qualified staff. Determine if you need to procure the services of a project

4,

All available procurement vehicles were not
evaluated in developing bid documents.

Review all procurement vehicles to insure the correct fit. Consider all
vehicles including Preferred Sources, OGS centralized contracts, OGS
backdrop contracts, discretionary purchasing, JFB’s, RFP’s, single or sole

5.

An RFP was used when an IFB would have
fit the scope of services causing:

manager to accomplish your program goals.

source.

Use an IFB when exact specificationsare known and price is very
important.

an unnecessary administrative burden

6.

• increase in processing time (inception to
commencement of work)
• extra cost.
An old RFP was used for the current
procurement which was not in accordance
with all applicable State statutes and
procedures

Use an RFP when exact specificationsare not know, a highly complex
technical solution is needed, and technical appraisal outweighs importance
ofcost.
Review the old RFP to insure that it complies with all applicable State
statues and procedures and update if if necessary.

Agency program staff other than contracts or
purchasing staff do a procurement.
Contract performance did not produce a
meaningful result.

This practice is not recommended. If it does occur, Contracts/Purchasing
staff must advise those staff about proper procurement practices (laws,
regulations, etc.)
RFP/IFB/Contract should, wherever possible, be for specific outcomes
(deliverables).
• RFP/IFB/Contract should have identifiable measures of performance.
• RFP/IFB/Contract should define penalties for non-perfonnance,
including the cost formula to be used.
Require_a letier of credit_or_performance_bond.
Develop clear, detailed specifications allowing bidders to submit
responsive proposals. If needed, seek outside assistance.

Agency develops an unclear specification
andlor provides insufficient bidding
information; this can result in an insufficient
number of firms bidding ora bid protest.
10.
Agency writes restrictive specifications
Restrictive specifications are a reason for rejection and rebid of a contract.
resulting in a lack of adequate competition,
complaints or protests.
11.
Failure to establish criteria prior to receipt of
Contract will be rejected.
bids, including the use of a finalist slate, if
~
applicable.
A percentage, rather than a number, is used to Use a number, for example, the top three highest composite scores will
determine who qualifies for the finalist slate.
qualify for the finalist slate; this ensures adequate competition in the final
For example, the RFP states all bidders within round.
10 percent of highest composite score qualify
for the finalist slate. Only one bidder meets
this standard. The RFP allows for interviews
for finalists only.
Failure to publish relative weights in bid
The contract will be rejected.
document (technical vs. cost).
~
The price offered does not reflect the amount
The teclmical proposal should include a schedule of staff/time to help
of work to be done,
determine if the proposed level of effort is realistic in regard to achieving
the end work product.
A notice of Multiple Award was not
You must define the “up to” number of firms that can be awarded a
contained in the RFP/IFB or the bid document contract. You must define your selection procedure for the actual work
lacked a defined selection procedures as to
(task orders, etc.). Deficient contracts will be rejected.
how the work will be distributed.
When using the formula in the Procurement
Use the following recommended formula to provide a more balanced
Guidelines, a high dollar bid may skew the
assighment of cost points:
points assigned to the mid-range bids.
Cost score = Maximum points for cost x low bid
Bid_being_evaluated
Agency did not respond to a vendor’s request Debriefing is mandatory.
for debriefing; did not notify unsuccessful
vendors in a timely manner
The agency’s application of evaluation
A rebid of services may be required.
scoring differs from their RFP/IFB evaluation
~
instrument.
Develop the RFP and evaluation instrument at the same time.
The award is being made to a non-responsive
This is not acceptable and is subject to rejection and rebid of services.
bidder one that did not meet the
-

specification requirements or submit proper

forms, etc.
Agency awards a reduced scope of work from
that originally requirest in the RFP/IFB.
Agency incurs large cost overruns during a
project.
Agency fails to publish mandatory contract
provisions in the RFP or IFB.

~
This is not acceptable unless it is a minor reduction. The agency must be
able to defend that any bidder or potential bidder was not adversely
affected.
At the outset of the procurement process, the agency should perform a
detailed cost analysis, including staff training time, equipment needs,
contractual costs, set-aside for contingencies, etc.
While not required, this practice allows potential bidders to raise concerns
prior to submitting a bid. It also eliminates a vendor unwilling to meet
these mandatory provisions, thus avoiding prolong and fruitless contract

negotiations (if this vendor is the highest ranked finn). This wil save the
agency time and money and avoid delays in meeting their program needs.

Procurement Reform in British Columbia
In January, the Province of British Columbia issued a draft discussion paper: Procurement Reform
Discussion Paper. The new government in B.C. is to be applauded. For decades procurement
processes have been abused and mismanaged. Procurement policies have been regarded by
some politicians, in many different governments, as bothersome and of little value. Politicians have
shunned the advice of their procurement people and lawyers regarding public procurement policy.
They have sometimes ignored the rulings of the Supreme Court of Canada related to fair and open
competition. The have failed to hear what the senior procurement people have said.
Until recently, one could make the case that the politicians had abandoned their role as the
custodians of public policy related to procurement.
But all that is changing.

.

.

In September, legislation is to be introduced which will define the rules

for Eair and Open Procurement.
The legislation is intended to result in:
•
•
•
•
•
•
•
•

•

Fair competition for business opportunities in the public sector;
Better value for taxpayers through cost savings achieved by competitive tendering for goods, services and
construction;
Uniform procurement legislation for fair and open tendering in keeping with the spirit of de-regulation across
government, Crown agency and MASSI-1 entities;
Supplier confidence in government procurement processes;
Public confidence that contracts are awarded fairly;
Forward-thinking procurement legislation and policies;
Consistent application and interpretation ofprocurement policy and legislation;
Improved accountability for compliance with open tendering processes through tracking and reporting of
procurement activities; and
-

Balance between autonomy for public sector managers and their accountability for procurement
actions.

There are several interesting sections in the discussion paper. Procurement Trends, and
Procurement Issues and Challenges were written to reflect the BC situation. In fact, they apply in
hundreds of jurisdictions throughout North America.
Procurement Trends

There are a number of trends that have impacted the way government procures goods and services. Some of the key trends
include:
Increased outsourcing: More services ar.e being outsourced, rather than having the government deliver the services directly.
Increased Procurement of services and human capital vs. goods: More of what government purchases is now service or
human capital vs. goods. Procurement of services requires different skills and is not necessarily driven by the lowest price.
Procurement of services does require additional skills and work on developing measurable outcomes of the services so that
price is not the only measurable.
increased leverage of suppliers: With increased globalization the size, market position, and negotiating power of suppliers
are increasing. Specialized tools and techniques are required to effectively negotiate with all types of suppliers.
E-procurement: Almost all governments are looking to leverage the Internet for service delivery and communications with
suppliers. B-procurement is opening up opportunities that were not readily accessible a decade ago. B-procurement can also
13.

create market imbalances because not all suppliers have adopted this technology.
Increased role of information technology in Government: IT is a substantial expenditure for government.
Increased pace of change: Government must be much more proactive in how it responds to changes in procurement and
contract management.
Reduced leverage through outsourcing: In many cases, the outsourcing of services may reduce the ability of government to
leverage its purchasing power. For example, when services are outsourced, each supplier has to procure its own goods and
the supplier’s purchasing leverage is significantly less than government’s. On the other hand, some agencies in the not-forprofit sector are banding together on purchases to increase their leverage.
More specialized skills: There is a need for more specialized skills in negotiation, strategic sourcing, information technology,
and procurement of services and human capital.

Procurement Issues and Challenges
Many procurement issues are systemic throughout the public sector, despite current legislation, supporting policy, and procedures
supporting many components of fair and open tendering. Some issues are restricted to specific types of procurement, but it is
clear that problems have eroded confidence in public sector procurement. The issues and challenges include:
• A fragmented procurement environment leading to inconsistent procurement practices across government;
• The lack of consistent skills across government and misunderstanding concerning the implications of fair and open
procurement;
• The lack of effective procurement tools available to contracting bodies;
• An arbitrary split between goods and services procurement;
• Frustration within the business community over difficulties obtaining information about government tender opportunities,
including small businesses looking for smaller contracts;
• The lack of a reporting process that would support accountability and identification of savings possible from reduced prices
or administrative cost and the failure to co-ordinate strategic buys;
• The lack of well developed commodity and quality standards for services to support efficiency and savings in a number of
areas;
•
Apparent bureaucratic or anachronistic procurement requirements, including legislation and policy. There is a need to
ensure policy, legislation and structure support efficient procurement and to avoid expensive processes where they are
unnecessary.

•
•
•
•
•
•

•

•
•
•
•

Perception and reality of unfair direct awards;
Lack of supply planning across government and across MASSFI sector, which leads to missed opportunities for lower prices
through MSOs or bulk purchasing power;
Tendency in some areas to not properly plan for projects which results in open-ended contracts that underestimate the costs
and time to complete the project;
The potential misuse of Notices of Intent (NOl);
Inappropriate competitive procurement thresholds (the Auditor General’s report highlighted that savings from a competitive
tender process may not justify the cost of issuing the tender);
Continuous service agreements for program delivery and the need to maintain continuity with suppliers over an extended
period of time. These can give rise to complex issues;
Application of inappropriate criteria, and application of valid criteria that are not properly applied, in a tender that
constrains or limits the participation of all interested parties;
Objective evaluations on RFP’s would help to instil confidence in the public sector;
Ineffective and/or non-existent accountability mechanism; and
Diversity of different types ofprocurement.
Desire by some to move to more sustainable development in our procurement processes.

For More Information
The 30-page draft document is available from their website: www.pc.qov.bc.ca. Simply click on “Draft

Procurement Reform Discussion Paper in Word”.

Negotiated Procurement Checklist
In New York, the State Comptroller publishes information for State agencies. One of their more
interesting publications, G-Bulletins, deals with about 60 topics. Many of these bulletins discuss
specific procurement issues and procedures:
G
G
G
G

-

-

-

202
197
175
107B

Public Officer’s Law (Know Your Vendors)
Multi-Year Contract Renewals
Unsuccessful Proposal Retention
Procurement Opportunities Newsletter

Bulletin G-68 is a checklist summarizing the basic steps taken in a negotiated procurement. The
Checklist is 5 pages long and is organized into 7 sections:
1.
2.
3.
4.
5.
6.
7.

Review the procurement request and supporting documents.
Prepare the source list.
Prepare the solicitation.
Conduct the solicitation.
Review offers and select the source.
Place the contract.
Document negotiations.

The sections dealing with the details of negotiating are reproduced below:

5. Review offers and select the source.

d. Prepare for negotiation:
(1) Obtain basic information on contractor, such as:
(a) Name and type of organization (including the department or division that will perform the
(b) Names of representatives, offerors, and negotiators of the contractor.
(c) Location of contractor’s plant where the work will be performed.
(d) Availability of personnel required to perform the work.
(e) Financial infomiation (including method of state financing).

contract).

(2) Perform cost, price, and profit analysis as required by the nature of the procurement.
(3) Determine the contractor’s qualifications:
(a) Use pre-award survey, if required.
(b) Perform financial analysis, if necessary.
(4) As required, review the contractor’s make-or-buy program and his purchasing organization to determine whether they
should be approved.
(5) Obtain pre-negotiation clearance, as required.
(6) Notify all parties who are to attend the negotiation meeting of time, place, and agenda for the meeting.
(7) Brief procurement team members on negotiation plan and techniques.

15.

e. Conduct negotiations:
(1) Use appropriate negotiation techniques to make sure that:
(a) Important issues are determined.
(b) The state’s position is properly set forth.
(c) Alternatives are explored where there is disagreement.
(d) Agreement is reached on all contract terms.
(e) Negotiation ethics are followed.
(2) In negotiating price and other terms, make sure that tl~efollowing are resolved, as provided by the procurement plan:
(a) Patents and royalties questions.
(b) Copyright questions.
(c) Insurance questions.
(d) Labor questions.
(e) Taxes.
(f) Certificate of current pricing data.
(3) Determine whether ethical standards have been adhered to, especially:
(a) Covenants against contingent fees (report to higher authority any failure to furnish required information or
any other information).
(b) Standards prohibiting officials from receiving any benefit, gratuities, or kickbacks (report any violation to
the contracting officer).

7. Document negotiations

a. Prepare a memorandum demonstrating negotiated price is fair and reasonable.
b. Show facts and explain the judgment and rationale which caused the acceptance of the agreement.
c. Show the extent to which factual data submitted was not relied upon, data that was inaccurate, incomplete, or noncurrent.

More Information
The main web page for the Office of the new York State Comptroller is:
http://nysosc3. osc. state. ny. us/agencies!
The index page for the Bulletins is: http://nysosc3.osc.state.ny.us/agencies/gbull/glist.htm
The page containing the checklist is: http://nysosc3.osc.state. ny. us/agencies/gbullold/g-68att.htm
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a NIGP FORUM
a NEGOTIATIONS CAN BE SCARY
a BEST RFP PRACTICES
In August, I attended my first NIGP Forum, a 5-day gathering of 1000 procurement professionals in
Portland. I went there to meet my colleagues from Canada and the U.S. It was great. I met people I
hadn’t seen in ten years. I met people I’d spoken with and emailed but never met face-to-face. And
I met lots of new people. While there, I gave two presentations.
The first dealt with negotiations a topic which most of us find difficult. This issue of the RFP
contains a background paper on negotiations. This paper was the basis for my talk and was
originally prepared to for Dr. Khi Thai who is writing a new RFP text for NIGP.
-

The second presentation dealt with best practices. In an attempt at humor, I gave the audience my
view from 30,000 feet: 1. Whenever possible, avoid RFPs. Find some other way. 2. Never write
your first RFP it’s the most difficult one where you make all the mistakes. 3. Never start with a
blank piece of paper beg, borrow or steal samples, examples, and models. 4. You own the
process, not the content. Learn how to “herd cats” (your stakeholders).
-

-

I then discussed best practices both new and old and identified web-based sources of excellent
information. This edition of The RFP Report contains a table of the web sites I discussed during my
talk.
-

-

I was impressed by this conference. A great combination of fun activities and professional
development. I urge you to consider attending the next Forum in Knoxville next year.

UPCOMING ACTIVITIES
•

Sept. 24: GTC East (Government Technology Conference), Albany NY. Bullet-Proofing Your
RFPs

•

Sept. 27: NIGP Chapter in Chicago, IL. Bullet-Proofing Your RFPs. Bullet-Proofin~Your
RFPs.

•

Oct. 3: Ontario Public Buyers Association, Niagara Falls, ON. Bullet-Proofing Your RFPs.

•

Oct. 19 23: Iqaluit. RFP training for Nunavut Government.

•

Nov.

-

-

May: 9 cities in Canada. The Purchasing Management Association of Canada is

sponsoring my workshops on Bullet-Proofing Your RFPs.
•

Nov. Dec: 10 cities in Canada. I will be giving my workshop on Creating Winning Proposals.
-
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REP’s and the law ofcontracts

The process of issuing an REP and receiving
proposals does, by design or inadvertently
establish contractual rights and obligations. Each
REP and the associated process should be
reviewed by your lawyer or legal department
prior to issuing the REP The examples and
sample REP’s used throughout this text have been
used in many differentjurisdictions in the past.
The author makes no claim about the
appropriateness, correctness, or legal
consequences of these examples or sample REPs.
competent legal advice should be obtained to
review your Request For Proposal an the
associated process.
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• Handling SupplIer Complaints and Protests

• The RFP Report
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NEGOTIATIONS
CAN BE SCARY
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Negotiate: to confer in order to reach an agreement.
This certainly sounds simple. You discuss a disagreement, try
to understand the other party’s perspective, and find some
common ground.
Procurement people, especially inexperienced ones, find
negotiations difficult, seemingly complex and often intimidating.
However, negotiations are an integral part of the RFP process.
The simple act of adding a negotiations step to your evaluation
process will reduce the risks of failure, improve the quality of
the proposals, improve your understanding of the proposals,
and, in many situations, lower the price. This step invariably
costs little yet provides much value.
With all these benefits, you’d expect negotiations to be greeted
with enthusiasm. This is often not the case. In some
organizations, negotiation is regarded as the poor, neglected
step-child of the RFP process. The reasons for this are related
more to psychology than RFPs or procurement:
1.

Many procurement people receive little if any training.

They aren’t taught how to negotiate; they don’t know about
tactics; the don’t structure an effective process; they lose
control of the meetings. Lack of training usually carries with it
lack of confidence and, therefore, avoidance of the process.
The supplier is better prepared.
Most procurement people “own” the process. They aren’t the
subject experts. The supplier is the expert about the product’
and service, and has an inherent advantage. Also, suppliers are
extremely knowledgeable about contract issues related to their
products, service and industry. Many procurement officers have
sat in a meeting and concluded that the supplier’s team is much
more knowledgeable about the details of the implementation,
the risks, the negotiation process and contract issues than the
buyers. Lack of a knowledgeable negotiation team is a barrier
to effective negotiations and erodes the confidence of the
procurement person managing the process.

3. Roles and responsibilities are poorly defined.
Often the buyers’ team is unsure of its role. How much authority do they really have? Can they end
negotiations due to an impasse and will their senior management support them? Or will senior
management override their process and decisions? Are they acting within the law? Often, the
negotiation team doesn’t know how to treat the suppliers, as an adversary or as a potential
partner?
4. Many people find negotiations awkward.
As individuals, many of us regard face-to-face discussions to resolve differences as difficult and
awkward. Many people simply do not like to negotiate, whether its a major contract or purchase of
a new car. They find the process intimidating, and somewhat unseemly or demeaning. They don’t
see negotiations as an important part of a process one designed to acquire “best value” in a fair
and open manner.
-

All of these shortcomings related to lack of training, lack of confidence and lack of an effective
process can be overcome.
Negotiations are valuable. They do much more than provide lower prices. The Victoria Government
Purchasing Agency has a great perspective on negotiations:1
Post tender competitive parallel negotiations with two or more short listed tenderers is a purchasing strategy that provides
substantial benefits to both buyer and seller and is usually used for high value andlor complex acquisitions. The objective is to
seek the optima! solution and commercial arrangements, and not merely accept the lowest priced technically complying offer
made at the time of tendering. This technique also maintains a competitive market situation throughout the evaluation process
which sustains purchasing leverage
.

There are many solid reasons for negotiating changes to suppliers’ proposals:
•
•
•
•
•
•
•
•
•

increase the number of complying offers (providing greater competition);
reduce risk to both parties;
eliminate unnecessary costs;
improve benefits (better quality, performance, delivery etc.);
identify alternative solutions;
clarify requirements and proposals;
create better understanding and relationships between the parties;
improve the tender bid; and
explore opportunities for partnership.

In this article, we will examine the topic of negotiations from a number of different viewpoints. We
will discuss four key issues:
Issue #1
Issue #2
Issue #3
Issue #4

-

-

-

-

The rules of the game
The strategic nature of contracts
The role of model contracts
The negotiation process

Page 2, “Post Tender Negotiations Guideline”, htlp://wwww.vgpb.vic.gov.aulpolguidlguid4b.htm.
3.

Issue #1 The rules of the game: legal and policy considerations
-

In the beginning.

.

.

the Model Procurement Code

Public sector procurement is subject to many different, often confusing, statutes, regulations,
policies and guidelines. The fundamental purpose for this body of rules and expertise is to ensure
that competition thrives in a fair and equitable environment to provide a level playing field and
ensure that value is received for taxpayer dollars.
-

Unfortunately, negotiations are also subject to confusing rules, policies and laws. It is one of the
most poorly understood elements of public procurement. In 1979, the American Bar Association
introduced its Model Procurement Code. At the time, this was a groundbreaking document. Since
then, the MPC has had a profound influence on public sector procurement. Unfortunately, the
original MPC spent little time on negotiations. It only provided a few words of direction on the
subject. Recently, a revised MPC was issued. However, the negotiation section was virtually
unchanged. Here is what it said:2
Discussions with Responsible Offerors and Revisions to Proposals. As provided in the Request for Proposals, and under
regulations. discussions may be conducted with responsible offerors who submit proposals determined to be reasonably susceptible
of being selected for award for the purpose of clarification to assure full understanding o!~and responsiveness to, the solicitation
requirements. Offerors shall be accorded fair and equal treatment with respect to any opportunity for discussion and revision of
proposals, and such revisions may be permitted after submissions and prior to award for the purpose of obtaining best and final
offers. In conducting discussions, there shall be no disclosure of any information derived from proposals submitted by competing
offerors.

The Commentary section also remained unchanged:
(1) Subsection (6) provides the procurement official an opportunity to make certain that offerors fully understand the solicitation
requirements and provides offerors and opportunity to clarify proposals where necessaiy so as to assure responsiveness to the
solicitation. Price discussions can best be conducted when there is a mutual understanding of the contractual requirements.
Clarifications are intended to promote exchanges between the [Statel and an offeror that may occur when an award is
contemplated without discussions, for example, to resolve minor or clerical errors or ambiguities in proposals.
(2) When discussions or negotiations are contemplated after the receipt of proposals which are expected to lead to the revision of
proposal or to best and final offers, fair and equitable treatment of competitors dictates that negotiations be conducted in
accordance with ethical business standards. Auction techniques shall be prohibited in discussions with offerors under the
competitive seal proposal method. There must be a cut-off for the submission of revised proposals and final offers.. Both
Subsection (4) and Subsection (6) are intended to provide that prices: technical solutions; unique technologies; innovative use
of commercial items, design constniction, or operating techniques; or other aspects of proposals submitted by one offeror
must not be disclosed to competing offerors. Safeguards against abuse in the conduct of negotiations must be strictly
observed to maintain the essential integrity of the process. Procedures should be specific in regulations in order to achieve
these objectives.

(It should be noted that the private sector is not subject to the same policies, laws, and regulations.
Their negotiation strategies can incorporate auction techniques, unequal treatment, and disclosure
of information about competing offers all prohibited in the public sector.3)
-

2

The 2000 Model Procurement Code, American Bar Association

~This excerpt is from Page 155-156, Supplier Complaints and Protests, Second Edition, 1999, publishedby Michael Asner
Consulting: Unlike public agencies, private-sector purchasers are generally not required to treat all vendors “fairly and equally” or
to refrain from using auction techniques or otherwise disclosing information from competing. This additional freedom enables
buyers in the private sector not only to select the best proposal from all those offered (as in the public sector), but to pressure each
vendor into making its very best possible offer.

The 1979 Model Procurement Code set the direction for public sector negotiations. Since then,
some of the concepts have evolved and new procedures have been tried. In the remainder of this
chapter, we will discuss the current legal framework, strategies for negotiating contracts, and the
negotiation process.
Some definitions
Before we can even discuss this topic, we have to agree on some definitions. Now most people
understand the meaning of “negotiate”, “clarify” and “discuss”. However, these terms have
specific meanings related to procurement. These meaning are more legalistic and somewhat
different that the day-to-day usage.
In most jurisdictions, “Clarify” is used to indicate that the offeror will have the opportunity to
remove minor errors or provide additional information to resolve ambiguities. A clarification is not a
major revision to the proposal. So, when you clarify, you fix the small stuff. This fundamental
aspect seems clear and has been adopted in many jurisdictions.
In writing the commentary on this issue in the Model Procurement Code, the lawyers do their best
to make this simple concept difficult to understand. If you carefully analyze the words, you will
conclude that they intended that “clarifications” be an exchange of information between the buyer
and offeror to resolve minor or clerical errors or ambiguities in proposals. And that “clarifications”
are not “negotiations”.4

An examination of the private-sector “best practice” is illustrative. As with MPC-style procurements, the purchasing company
presents its proposed contract terms and conditions (less price and definitions of scope) at the outset of the procurement, when it
has the most leverage. Unlike an agency in a typical public-sector transaction, however, the company may then conduct
simultaneous (and not necessarily “equal”) negotiations with all potential vendors and play the competing vendors off of one
another. For example, if one vendor offers a better term in one respect, the company will ask the other vendors to match that
term. Further, the purchaser is entitled to make different concessions to the various vendors depending upon what each vendor
offers in return. As a result, the company can push each vendor to keep improving its proposal in order to stay competitive, thus
giving the company a better selection of proposals to choose from than it othenvise would have had.
Public sector purchasing rules merely seek to ensure that, of all of the proposals offered, the best proposal is selected, thus
avoiding the potential for favoritism or corruption. However, these rules are not designed to obtain from each vendor the best
possible offer that could be obtained. Without a doubt, each vendor does have an incentive to offer an attractive proposal in hopes
of being selected. However, through the use of parallel negotiations and auction and cross-disclosure techniques, a private sector
purchaser can generally obtain arm even better deal.
the use of auction techniques and the disclosure of non-proprietary information to encourage concessions is a common practice in
the private sector and, if used with all bidders, should not deter vendors who are genuinely interested in winning the business.
Perhaps in recognition of the benefits of these private-sector techniques, some public agencies have relaxed their purchasing
requirements for certain types of procurements. For example, in Illinois, school board procurements of specified goods and
services, including data processing equipment and services, are exempt from competitive bidding requirements. Accordingly,
school boards procuring goods and services under this statute are apparently entitled to act as if they were in the private sector
(e.g., by conducting parallel negotiations and playing each vendor off one another) and will presumably obtain a better result.
Page 28, Model Procurement Code, American Bar Association, “Commentary: (1) Subsection (6) provides the procurement
official an opportunity to make certain that offerors fully understand the solicitation requirements and provides offerors and
opportunity to clarify proposals where necessary so as to assure responsiveness to the solicitation. Price discussions can best be
conducted when there is a mutual understanding of the contractual requirements. Clarifications are intended to promote
exchanges between the [Statel and an offeror that may occur when an award is contemplated without discussions, for example, to
resolve minor or ôlerical errors or ambiguities in proposals.”

Alaska has found some words which explain this concept in a simple and straightforward manner:5
During the evaluation process, the procurement officer or the PEC mnay communicate with an offeror to clarify uncertainties or
eliminate confusion. This communication may not result in a material or substantial change to the proposal, but it may result in
an adjustment to the procurement officer or PEC’s evaluation.

In California, they’ve defined the term formally:6
Clarification: Discussions of a solicitation response with a supplier that may eliminate minor administrative or other
irregularities, informalities or apparent clerical mistakes and that can be achieved by explanation or substantiation. Clarification
does not give the supplier an opportunity to revise or modify its solicitation response except to the extent that correction of
apparent clerical mistakes results in revision.

Massachusetts has provided some direction in their Procurement Handbook to ensure that
departments will permit corrections and clarifications, to ensure that all the suppliers are treated
fairly and equally, and to ensure that a “clarification” does not become a material revision to the
proposal:7
U

a procuring
department has full discretion of determine whether to allow a response
correction
or clarification.

U

the procuring department must provide the same opportunity for clarification of the
identified response section to all bidders that submitted responses..

U

No correction or clarification of response prices, terms and conditions or the submission
of supplemental information prejudicial to the interests of other bidders or to fair competition
shall be permitted....

...

...

...

“Discuss” is often used in procurement documents instead of “negotiate”. This confusing use of
“discuss” can be traced to the Model Procurement Code’s phrase “discussions or negotiations”. In
many places, “discuss” means “negotiate”.
“Negotiate” is used to describe the bargaining process when the buyers and offerors sit down and
review the proposal. Usually, these discussion lead to a better understanding by both parties and
the submission of a revised proposal..

There are several concepts embedded in “negotiations”.
First, it is bargaining. Here is the definition used in California:8
Negotiation: The act of comnmunicating with a supplier orally or in writing for the purpose of determining the acceptability ~i~}
supplier’s bid, as permitted by law. May provide the supplier an opportunity to revise or modify its p rice as the result of
discussions where it benefits the State to accept a different firm offer form the supplier.

6

Alaska Administrative Manual http://www.state.ak.us/local/akpages/ADMIN/dof/aaml8 1 .htm#AAM8 14705
California Acquisition Manual, Negotiating Procurement Transactions, CAM 3.5.6

Commonwealth of Massachusetts, Procurement Policies and Procedures Handbook, pages 40-41,
http://www.state.ma.us/osdlphandlphand.pdf
8 California Acquisition Manual, Negotiating Procurement Transactions, CAM 3.5.6

Second, the bargaining is not done with all offerors but with those likely to be selected for award:9
Offerors submnitting proposals may be afforded an opportunity for discussion and revision of proposals. Revisions may be
permitted after submissions of proposals and prior to award for the purpose of obtaining best and final offers. Negotiations may be
L~onductedwith responsible offerors who submnit proposals found to be reasonably likely to be selected for award.

Third, all offerors must receive fair and equal treatments. So, if you negotiate with one, or “hold
discussions”, you must do it with all who are similar:1°
The procurement officer or PEC may give offerors whose proposals are reasonably susceptible for award the opportunity to meet
with the procurement officer or PEC, as set out in 2 AAC 12.290. Ifyou hold discussions under 2 AAC 12.290 you must offer an
opportunity to participate in the discussions to all those deemed reasonably susceptible for award.

Negotiations can be far-reaching. In many jurisdictions, you can negotiate anything in the RFP or
proposal that improves the value to the State. Typically, you cannot negotiate changes to
prescribed contract terms and conditions, or expand the scope of the RFP.11
Issue #2 The Strategic Nature of Contracts12
-

In constructing an RFP, strategic decisions are required about the contract. These decisions relate
to the contents of the contract, and the types and wording of specific clauses. Just as important,
these decisions relate to the process for getting both parties to agree to the contract. Contracting
strategy must be set early in the REP process, and may ultimately determine the success or failure
of the entire project.
U
U
U
U
U
U
U
U

Do you include the entire contract in the REP or only major terms?
Must the offerors accept your standard contract or can terms be negotiated?
When will contract issues be negotiated?
Will you use best and final offers to force compliance with your contract terms?
Will you employ standard terms and conditions?
Do you require approval from legal prior to issuing an REP?
Who does the negotiation, legal or purchasing?
Does your organization have rules, policies or laws which prescribe contract strategy?

The issue of when (and to what extent) an agency should introduce the specific terms and
conditions of the contract intO the process and begin negotiating them, is strategically important. It
has a major impact on the agency’s flexibility and leverage. The procurement statutes and
regulations of many states do not clearly establish how this vital issue is to be addressed. In the
absence of clear legal direction, an agency can justify almost any reasonable approach, so long as
its approach is described in the REP and all potential vendors are treated fairly and equally.
There are many different strategies for getting a contract. In fact, there is a spectrum of
approaches. At one extreme, there are no negotiations the buyers include a complete contract in
-

N~IStatutes, Chapter 12 Public Purchases and Property, Article I Procurement, Section 13.-i-i 15 Competitive Sealed
Proposals Negotiations.
10 Alaska Administrative Manual 81.470(6), www. state.ak.us/local/akpages/ADMIN/dof/aanil81 .htm
-

~ See pages 42-44 for a discussion of these issues. Commnonwealth of Massachusetts, Procurement Policies and Procedures
Handbook, http://www.state. ma.us/osdlphandlpha mid. pdf
12 This section includes material fromu Chapter 7, Supplier Comuplaints and Protests: A Guide for Public Officials and Vendors,
Second Edition, 1999, Michael Asner, David Hunter, amid Michael Moss, Michael Asner Consulting, with permission

7,

the REP and make its acceptance mandatory. At the other extreme, the REP only identifies major
issues and leaves the determination of contract details until after the award.
There appear to be three major approaches to handling contract negotiations, each with its own
advantages and risks.
U

Put all the contract terms in the REP and insist on compliance.

U

Negotiate a contract and finalize it prior to accepting the final proposals.

U

Negotiate a contract, after the Evaluation Step, with the selected vendor(s).

Put all the contract terms in the RFP and insist on compliance.
In this approach, the REP includes the final terms and conditions at the outset, and no substantive
changes (as distinguished from mere clarifications) are ever permitted.
This approach gives the agency significant leverage to impose favorable terms. The agency is in a
much better position to demand its own contract terms at the beginning of the process, when
interested vendors must chose to forego negotiations or walk away from the solicitation.
Despite the increased leverage, this up-front imposition of fixed, mandatory terms has some
disadvantages. In the context of large-scale systems-integration or outsourcing deals or other
“problem-solving” style procurements, the variables are often too numerous, and the boiler-plate
issues still too contentious, for agencies to be able to adopt such a “take-it-or-leave-it” approach.
Having defined the entire contract as mandatory, the agency is not free to simply accept a
proposal that does not comply with some of the terms, or to more subtly “clarify” the terms to meet
a proposer’s demand. Such actions are almost certain to lead to protests (with a good probability
of success) that the remaining bidders were not given equal treatment.
Inclusion of a mandatory contract in the RFP often result in many suppliers not submitting
proposals or many proposals being judged as non-compliant, especially in information technology
where major corporations have different approaches to proprietary rights and pricing structures.
Finalize the contract prior to accepting the final proposals.

Using this approach, contract negotiations go on at the same time as the suppliers are developing
their proposals. The objective is to have the contractor’s signature on the contract prior to the
award. In fact, using this approach, the contractor must commit to specific terms and conditions
either a) prior to having its proposal evaluated or b) as part of its best and final offer.
There are several models for this approach.
In New Mexico, the actual contract, in its entirety, is included in the REP. The contractor can then
respond to this contract in its proposal. It can identify problems and propose alternative clauses.
During the negotiation phase, the state can discuss these clauses with the offeror and try to find
some middle ground. However, the state maintains its negotiating leverage, It needn’t accept any
changes to the contract. Alternatively, it can inform a supplier that a particular clause is
unacceptable and will make their proposal non-compliant. The state can then provide the supplier

with the opportunity to submit a revised proposal through a best and final offer. As part of the best
and final offer the state can require that certain proposed contract terms be revised.
In California, the REPs include the State’s Contract with instructions that “any negotiation of the
State’s Contract must be completed prior to submission of the Draft Proposal...” Suppliers can
propose substitutions or insertion of specific clauses. The revised contract must be certified as
acceptable by the state before it will permit the supplier to submit its proposal. “It is essential that
the Bidder’s proposed contract language be acceptable to the state prior to the final proposal
submission date.”13
This technique permits the agency to retain a significant amount of leverage because the agency is
able to finalize the contract while numerous qualified vendors are still competing for the award. In
addition, by considering each of the vendors’ requests for contract modifications, the agency may
be able to identify the “deal breaking” issues early on, amend the REP accordingly, and potentially
avoid the risk of turning away the best-qualified bidders.
A major disadvantage of this approach is the significant amount of time and resources that must be
expended before a final acceptable contract is reached. The procuring agency is essentially
conducting concurrent negotiations with each proposing vendor, an unwieldy process at best.
Negotiate a contract, after the Evaluation Step, with the selected vendor(s).
Inclusion of few contract details in the REP sometimes results in suppliers proposing their own
contracts or proposals containing few contract details. In these cases, the evaluation is primarily
on cost, technical and management solutions. The evaluation process first identifies a short-list
and then the buyers negotiate with all of the vendors on the short-list or with only the highest
scoring proponent.
Sometimes organizations only include major terms and conditions. The objective of this approach
is to get each offeror to agree to these terms and conditions. If a supplier has a problem with a
specific term, the supplier indicates the nature of the problem in its proposal and suggest
alternatives. This approach permitted both organizations to identify the major barriers to an
agreement. In fact, they are identifying the topics for negotiation. Having done this, the process is
still flawed as the buyers have little leverage once the evaluation has been completed.
If the buyers only negotiate with one offeror, the apparent “winner”, then the buyers have no
leverage. Often suppliers simply delay or prolong the negotiations. Or propose the supplier’s
standard contract. As time passes, the users in the buying organization put pressure on the buyers
to accept the supplier’s standard contract. Or, even worse, to permit the supplier to begin work
without a contract. Often, the agency pays a lot more for much less than what was offered in the
original proposal.
Another variation on this strategy is when the buyers negotiate with the top 2 or 3 offerors at the
same time. In this way, the buyers maintain a competitive environment. However, concurrent
negotiations are time-consuming and the negotiators often inadvertently disclose which offeror was
their first choice and therefore the favorite.

13 Page 11-16, California Dept. of Consumer Affairs, Bureau of Automotive Repair (BAR) RFP BAR-i 110-104
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Negotiating specific contract details with several suppliers is a dangerous practice which can lead
to illegal practices. Suppose only one offeror objects to a specific clause, or term in the proposed
contract. Since you really like this offeror and its proposal, you accept their revisions. In fact, you
have given them special treatment by, for example, letting them submit an approach which is
materially different than the REP. This approach may not survive scrutiny by a court.
Negotiating the entire contract after the evaluation has been completed produces mixed results.
Sometimes acceptable contracts are negotiated quickly. Other times, buyers have abandoned
negotiations and simply accepted the suppliers standard contracts often one sided, open-ended
contracts with few protections for the buying organization. If negotiations with the apparent winner
are unsuccessful, the agency must turn to the next best offeror. Even then, there is no assurance
that an agreement will be reached.
-

Issue #3 The role of model contracts
-

There is little point in including an incomplete or poorly drafted contract in the REP, or introducing
it into the negotiation process. It is the contract that formalizes the intent and agreement of the
parties and must therefore accurately document all the terms and conditions. The contract must be
enforceable in court. It must also reflect the understanding and expectations of both parties.
Most procurement people are not lawyers; nor are they subject experts knowledgeable about
network protocols, systems integration, or bridge construction, for example. Over the years, many
organizations have expended great amounts of time and energy to develop model contracts. The
use of these contracts reduces the risks to the buyers by identifying issues, risks and remedies.
“Home grown” contracts are simply too risky, prolong negotiations, increase prices, and often
abandon remedies which would be available to the agency.
In many jurisdictions the procurement authority has prepared a set of model contracts designed to
meet the majority of the needs of their agencies and departments. In Australia, one of the state
governments developed a set of principles for their model contracts. These principles can be
applied in other jurisdictions. Contracts should be based on:14
•
•
•
•
•
•

terms and conditions that are fair to all parties the comitract should incorporate a spirit of mutual trust;
schedules and annexes that allow users flexibility in customising contracts to suit their individual requirements;
a format that is user friendly, amid in ‘plain English’ style;
a style and language suited to the end users of tile products and services;
consistency in terminology, definitions and style;
imiclusion of the following elements:
a dispute resolimtion mechanism, (e.g. appoimitmemit of adjudicator, referee or expert);
performance incentives;
and allocation of risks;
—

-

Sometimes, these model contracts are simply standardized mandatory terms and conditions. Other
times, these contracts are complete contracts to be applied to specific types of procurements such
as computer applications software. These contracts serve as a starting point for development of
the specific and complete contract to be included in the REP.
Lots of jurisdiction provide good examples of these model contracts and can be major sources of
information. For example, in Victoria state (Australia), they have developed model contracts, a
14

Governmnent Information Techmioiogy Conditiomis. Terms & Conditions Guidelimies, Victoria Government Purchasing Board,

www.vgpb.vvic.gov.aulpolguidlguid2g.litm.

checklist of contract clauses and a 35-page user guide.15 In the state of Washington, they have an
8-page guide that includes a checklist of clauses, and four model contracts for information
technology.16 In 1999, California developed new draft model IT. contracts.17 All of these resources
can help you in planning REP process and in negotiations.
The last word on this topic goes to Victoria, Australia where their purchasing board cautions the
agency procurement people about using standard or model contracts. They state that the use of
the model contracts is not a substitute for:18
• people thinking about, then clearly stating what they require;
• negotiation of terms to suit particular circumstances, where necessary;
• proper planning early in the tendering process;
• careful selection of the supplier;
• competent contract management; and
• creating and maintaining a working relationship with a supplier
Issue #4 The negotiation process
-

By this point in the REP process, most of the work has been done. You’ve worked with the user
group to develop specifications; you’ve written a procurement plan; the RFP has been issued and
proposal received. You’ve done most of the evaluation and all that remains is to negotiate the final
details with, at most, a few suppliers.
The negotiation process is similar in many different jurisdictions. Typically, as part of the
evaluation, the strengths and weaknesses of each proposal are identified. Clarifications of
ambiguous or omitted terms have been received. Based on this information, the offers are divided
into two groups: those within the competitive range and those outside the competitive range. All
those inside have been judged as capable of providing an acceptable solution.
Now its time to negotiate. You prepare a negotiation plan, and identify the negotiating team and
each person’s role in the process. You then meet with the offeror to discuss their proposal, to seek
a common understanding of the problems and issues, and to resolve disagreements. Usually the
discussions are documented and to formalize the results, you call for a best and final offer. This
permits each of the suppliers with whom you ha’~ebeen negotiating to submit a revised proposal.
In some organizations, the request for best and final offers follows a written notice from the buyers
about deficiencies and concerns in the original proposal.
Negotiation is a four step process:19
1. Preparation
2. Fact Finding
3. Bargaining
4. Agreement
16

as per 14
IT Portfolio Management, Policy. Standards amid Guidelimies, Dept. of Information Services, State of Washington,

www.wa.gov/dis/portfolio.
17 June 1999 New Draft Model IT. Contracts, California Department of General Services,
www.pd.dgs. ca.gov/acquili tcmnew.asp.
18 Government Information Technology Conditions, Terms & Conditions Guidelines, Victoria Government Purchasing Board,
www.vgpb.vvic.gov.aulpolguidlgimid2g. htmn.
‘~Somne of the ideas and material imi this section is based on Chapter. 18, Negotiations, Proposals That Win Federal Contracts,
Barry L. McVay, Panoptic
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In many jurisdictions, negotiations are not restricted. Any element of the procurement can be
negotiated so long as in doing the review, all offerors are treated in a fair and equal manner.
However, radical changes in scope can end in litigation initiated by aggrieved suppliers.
In California, their Acquisition Manual sets the scope of negotiations:2°
Negotiations are conducted on all procurement transactions as permitted by law amid when practical, as determined by the Buyer
(and the Buyer’s managemlient).
Negotiations may address all aspects of the.anticipated contractual arrangement (or change)
including technical requirements, contract terms amid comiditiomis and/or price.
.

.

Only people with training and experience in negotiations should lead these efforts.
1. Preparation
Preparation involves assembling a negotiation team, knowing the details of the proposal being
considered, and establishing the boundaries of an acceptable agreement. The team, in turn,
identifies a negotiation strategy and objectives, and develops a negotiation plan.
Usually, negotiations are conducted by a team consisting of user representatives, technical
specialists, sometimes a lawyer, and a procurement officer.
As part of the pre-negotiation preparation, before meeting with any offer, the team has to do its
homework. It has to develop a complete understanding of the contractual requirements and the
offerors response in its proposal, a unified team approach to various topics, and a position from
which to negotiate. The team usually identifies its negotiating objectives and a minimum and
maximum limit for each objectives.
All of this information is often incorporated into a Negotiation Plan a written document prepared
by the chief negotiator describing the objectives for the negotiations and the corresponding
rationale.
-

In developing a Negotiation Plan, the following questions should be answered:21
U
U
U
U
U
U
U
U

With whom am I negotiating?
What are the key issues?
What is the negotiating environment?
What is the negotiating process?
What information do I need?
What is my negotiating strategy?
How will the agreement be reached?
How will the agreement be implemented?

2. Fact finding
Fact finding is when each side asks questions to ensure that they share a common understanding
of the requirements, REP, and the offer. It is to obtain both clarifications and additional information
20 California
21

Acquisition Manual. Negotiating Procurememit Transactions, CAM 3.5.6
Page 2 1-22, Successful Negotiatimig, Giminy Pearson Barnes. Career Press, 1998

on issues of concern to either party. At the end of this phase, both parties should agree on the
specifications, requirements or statement of work.
3. Bargaining
This is the difficult step. It is during the bargaining phase that each party puts forward its
negotiating positions and seeks resolution of disagreements. Usually, the agenda is set by the
chief negotiator and often deals with the most important issues first.
There are many different tactics which can be employed during this process. Some are ethical,
others are borderline. Some are dangerous and can jeopardize the process. These tactics are
available to both sides and astute negotiators quickly recognize their use and diffuse their
effectiveness. Tactics include the classical “good guy/bad guy” routine; intentionally delaying the
process; claiming a lack of negotiation authority, and bluffing.
Price is always an issue in negotiations. Often it is the most important issue and sometimes it is the
only issue. Many procurement officials, especially in smaller agencies, are at a disadvantage when
they negotiate. They think it is somehow wrong to challenge prices, or for a supplier to set prices to
generate large profits. These buyers are not effective as negotiators. Here is the advice that
Victoria Government Purchasing Board gives to all procurement officers in their government:22
Price is an obvious focus for temider negotiatiomis. However, it should not be regarded as unethical for a buyer to challenge the
prices quoted. It is not immoral or wromig for a supplier to price a bid to the highest level which the market or purchaser can
withstand. The seller has a responsibility to maximise company profits amid departmnents have a corresponding duty to minimise
costlexpenditure to an extent compatible with the purchase of a reliable product and/or service. Price negotiation should be done
in a professional, objective and forthright manner.

Conducting negotiations is a vast topic addressed by books, articles, training courses, professional
associations. Treatment of this topic in more than a cursory manner is beyond a text dealing with
REPs. As an illustration of some of the factors and issues that may arise in conducting
negotiations, consider the following list of good negotiating tactics:
Conducting Negotiations
• Aim for a good result for buyer and supplier.
• Agree on the issues and the way to proceed.
• Maintain confidentiality and treat suppliers fairly.
• Be careful about using tactics which may undermine your own negotiating position.
• Ensure the bidder is fully aware of, and understands, the real requirements.
• Ensure that the competitive element is maintained whenever possible, e.g. that
inappropriate information regarding the contract or order is not revealed to other competing
parties.
• Do not give the supplier the impression that the contract/order is a certainty.
• Maintain an ethical approach according to the standards of conduct both expected by and
required of you.
• Ensure your overall strategy is flexible and adaptable to changing circumstances, but seek
to settle differences within your team outside the negotiation venue.
• Behave so that ways exist for both sides to reach agreement without loss of face.

22

page 3, “Post Tender Negotiations Guideline”, http://wwww.vgpb.vic.gov.aulpolguid/guid4b. htmn.
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• Aim to use negotiating techniques which better enable you to find common ground with the
other party, e.g. discuss the argument/rationale both for and against the views adopted by
either party on a particular issue. This approach can help in more easily obtaining all the
relevant facts, considering all available points of view, and providing a summary of views.
• Recess to caucus when the team need to confer privately.
• Be open-minded and make concessions when good reason exists to do so.
• Look for long-term consequences.
• Use standard forms of agreement whenever possible. Where they are modified or new
clauses written, legal advice may be necessary to ensure the changes achieve the intended
results. Ensure changes are considered in the light of the whole document.
• Be careful not to reject offers which you may wish to accept later.
• Make clear that negotiations are ‘subject to contract’ until you are ready to commit your
organ isation.
• Ensure that the essential terms have been actually agreed to and entered into the contract
document.
4. Agreement
Once the major issues have been negotiated and resolved, the details usually fall into place. And
once there is agreement on all the items, the negotiations are concluded and the contract signed.
Upon completion of negotiations, the chief negotiator writes a Negotiation Memorandum which
often contains the following:
1. Identification of the proposal and the players
2. Summary of the negotiation objective, results, and the proposal
3. Important details for each negotiated item
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Sponsored by Purchasing Management Association of canada
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BEST RFP PRACTICES
The second NIGP session focussed on sources of information about best practices. Two topics
from this session are presented in this article.
The first is a list of why proposals are inadequate. Many of these shortcomings can be prevented by
providing direction or information in the REP. The list identifies a number of deficiencies and
suggests how REPs can be modified to reduce or eliminate each shortcoming.
The second is a table of the best sources of REP information.

Why Some Proposals Are Inadequate
Deficiency in a Proposal
1. Proposal is over budget.
2. High Risk

3. Lack of convincing evidence

~
4. Failure to discuss past performance

5. Specifications are restrictive

Pre-emptive RFP Clause
Publish the budget or the budgetary range in the REP:
“we anticipate the winning proposal will cost between
$130,000 and $175,000.”
Demand a risk analysis. Insist that vendors provide
information about the risks inherent in the project and
the activities each party can take to mitigate or
eliminate each risk.
Ensure that questions solicit the appropriate level of
detail. Don’t simply require the vendor to provide a
project plan. Rather, instruct the vendor to provide a
project plan, identifying each specific activity and
deliverable, where no activity is more than 2 weeks in
duration. Instruct the vendor to identify the specific
people who will undertake each activity and the
amount of time they will spend on the activity. Instruct
the vendor to identify the experience of each person in
performing similar tasks on other similar projects.
Instruct the vendor to provide specific information
about past performance. For example, describe similar
or related contracts that your firm has had in the recent
past. Provide information about your firm’s contractual,
technical, managerial, schedule and cost performance
(track record) for this work.
Issue the REP in draft form with a provision that
vendors have ten days in which to notify you about any
terms which they believe restrict competition. This
permits you to revise the REP prior to its release.
Or include a similar clause in the issued REP. While
this does not let you solve the problem prior to issuing
the REP, it does ensure that you are notified promptly
I and can possible then have time to solve the problem.
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A Dozen of the Best
The Best...
Model Contract Web
Site
Source for new ideas
Probity Policy
Provide all procurement
information on a web
site
Request For Proposals
Procurement Guide
Model Contract for
software and services

Best and Final Offers

URL (web address)

Jurisdiction
Australia

www. gitc.finance.gov.au

Australia
Australia
State of Missouri

www.vgpb.vic.gov.au/sitemap.htni
www.vgpb.vic. gov.aulpolguid/pol113 .htm
www. oa.state. mo.us/purchlpurch.htm

State of New Mexico

www.state.nm.us/spd/refpdevel.html

State of New Mexico

www.state.nm.us/chients/spd/refpdevel.htm

State of Montana

www. wa.gov/dis/portfohio/
(Planning and Managing)
www.state.mt,us/doa/ppd

State of New Mexico

www.state.nm,us/chients/spd/spd.htnil

British Columbia
www.pc.gov.bc.ca

•

Handling of unsolicited
proposals
Combination of
excellent content and
user-friendly web site
Model REP
Negotiated Procurement
Checklist
Handling Unanticipated
Tasks

State of Virginia

www.vipnet.org/ccc/unsolic4.litm

Nova Scotia

www.gov. ns,calfinance/tour/policy.asp

State of Alaska
State of New York

www.state.ak.us/admiiin/dgs/pdf/rip,pdf
nysosc3 osc.state. ny. us/agemicies/gbulhlg68att.him

State of California

www.documnents/dgs.ca.gov/pd/modellang/itpers.pdf

r
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MicliaelAsnei Editor

Common concerns from procurement people
throughout North America
Over the last few months, I’ve given my workshop on Bullet-Proofing Your REPs in Chicago,
Albany, Niagara Falls, Toronto, and lqaluit. I’ve spoken with several hundred people, primarily in
the public sector. While they all shared a common interest in RFPs, their jobs varied radically
some were procurement executives; others, information technology managers; and others, program
managers. They all wanted to learn about RFPs and how to do them better, easier, and with less
risk. Each of these workshops strengthened my conclusion that, regardless of location,
procurement people share a common set of concerns about RFPs. Even their questions are
identical:
-

o Where can we find similar RFPs?
o Are there good examples of model REPs, and model contracts?

o How can we ensure that the evaluation process gets us the best proposal?
o How do we get our users to identify a good set of evaluation criteria?
o How much information do we publish in the RFP?
o How do we manage the people from information technology so that they contribute to the
process?
o How do we handle costing?

The workshop examines the entire RFP process and describes the best practices found for each
step in the process. The workshop also provides the participants with web-based sources of
information: where to look for similar RFPs, where to find model contracts, which handbooks
contain great information about evaluation factors, or scoring or costing.
This newsletter contains both “best practices” and web-based sources of information. It is based on
some of the material I use to answer some common questions:
1. How do you ensure than an RFP is effective?
2. What are the steps in the evaluation process?
3. How much change can you make in the RFP process?
4. What information should be in the report I make to management recommending one supplier’s
proposal?
5. How do I design the evaluation process?
6. Which REP events should I document?
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14941 23rd Avenue. Surrey BC.
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establish contractual rights and obligations. Each

a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a
a

RFP and the associated process should be

a

RFPs and the law of contracts

The process of issuing an REP and receiving
proposals does, by design or inadvertently

a
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a

reviewed by your lawyer or legal department
prior to issuing the RFP The examples and
sample RFE5 used throughout this text have been
used in many differentjurisdictions in the past.
The authormakes no claim about the
appropriateness, correctness, or legal
consequences of these examples or sample REPs.
competent~egaladvice should be obtained to
review your Request For Proposal an the
associated process.

Our Products
Reference Books
The Request For Proposal Handbook
• Handling Supplier Complaints and Protests
• The REP Report
*

Video

• Creating A WInning Proposal (102 minutes)

Our Web Sites
www.proposalsthatwin.com
www.rfpadvisor.com
www~proposalworks.com
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Question 1: How do you ensure that an
RFP is effective?
Don’t start with a blank piece of paper. Identify similar RFPs
produced by other agencies. Contact the agency to discuss their
REP. Ask them what they learned and how they would improve
the REP. In the U.S., most states and many cities and counties
have their own electronic procurement sites, In Canada, MERX
(www.merx.com) contains REPs from the federal government
and all ten provinces. Other sources of REPs include private
sector electronic tendering sites, and professional associations.
Do more research. Identify model RFPs or model contracts
used in similar situations. Use the model contract as a checklist
of activities or tasks when developing your REP. (Model
contracts were featured in Issue 36 of The RFP Report.)
Issue a draft RFP. It is often difficult to get the users
/stakeholders to develop a solid statement of requirements. It is
also difficult to know if your REP contains requirements that
restrict competition or favor one supplier. In these situations,
some organizations issue a draft REP. The REP contains a note
that it is a draft and vendors are invited to identify requirements
which they believe restrict competition. The vendors’ comments
are evaluated and, if appropriate, the REP is revised. If no
comments are received, the draft REP becomes the official
RFP.
Test the evaluation procedure before releasing the REP.
Have the evaluation committee complete the scoring sheets for
different hypothetical proposals. Consider how the various
scores would be handled. What happens if one supplier has a
great technical solution, but is over budget? What happens if the
lowest-priced proposal has a weak technical solution but still
gets the most points. What happens if the “winning” proposal is
only 5 points ahead of the second place one that costs
$100,000 less? Which do you choose. Based on this test, revise
the evaluation procedure.

:
:

Do an independent review of the RFP and the Evaluation
Procedure before releasing the REP. This review should be
done by someone who wasn’t involved in developing the REP.
This person should be familiar with the REP process, the law,
your policies and procedures.

a

Pre-Audit the Award. Before signing a contract with the
successful vendor, audit the process. Ensure that the REP,
proposal, contract and evaluation were done in compliance with
your policies and procedures. In New York state, this pre-award
audit is performed by an independent group in the Comptroller’s
Office, not by the procurement people.

a

.
a
a
a
a
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a
a
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Question 2: What are the steps in the evaluation process?
There are lots of long answers to this question. In fact, several days can be spent on this one alone.
The material which follows constitutes a simple, short answer to this question. This material was
originally published in “REP Evaluation Process
Instructions” which can be found at:
http://www. d iscoveringmontana. com/doa/gsd/css/Resources/RFPProcess.asp
-

DEPARTMENT OF ADMINISTRATION
GENERAL SERVICES DIVISION
STATE PROCUREMENT BUREAU
REQUEST FOR PROPOSAL (REP)
EVALUATION PROCESS INSTRUCTIONS
-

Please refer to your copy of the RFP as a guide to the scoring process for each proposal.
NON-CONFLICT OF INTEREST: Once the proposals have been received and it is clear which companies are involved in the
RFP, each member of the evaluation committee must sign a “Non-Conflict of Interest” form. This will be provided by the
evaluation committee chairperson or the State Procurement Bureau (SPB) contracts officer. These forms must be signed before any
committee members begin their initial evaluation of the RFPs. The committee chairperson will collect and return them to SPB.
CONFIDENTIALITY: Certain documents received as part of an RFP may be protected from public view under the provisions of
section 18-4-304, MCA. The SPB contracts officer will inform evaluation committee members if any documents received meet the
criteria set out in the statute. If such documents are present, each member of the RFP evaluation committee will be asked to sign a
“Confidentiality Statement” form which sets out their responsibility to maintain the confidentiality of these documents during and
after the RFP evaluation process. The committee chairperson will collect and return the forms and the confidential materials to SPB
at the conclusion of the evaluation process.
INDIVIDUAL SCORING: Evaluation committee members are provided with copies of each RF’P to begin their individual review
of the proposals.
Step One: Review al/proposals. Take notes, make comments or prepare questions for discussion. Do not score at this point.
Two: Determine status. Determine whether each proposal is “responsive” or “non-responsive.” A “responsive” proposal
conforms in all material respects to the RFP. A proposal may be deemed “nonresponsive” if any of the required information is not
provided, the submitted price is found to be excessive or inadequate as measured by criteria stated in the RFP, or the proposal is
clearly not within the scope of the project described and required in the RFP. Extreme care should be used when making this
decision because ofthe tune and cost that a potential offeror has put into submitting a proposal. If a proposal is determined to be
“non-responsive,” provide a written justification for this conclusion.
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Step Three: Score proposals. Score proposals based on the criteria established in the RFP. Proposalsmust be evaluated solely on
the stated criteria listed in the RFP. Only material presented in the written proposals and vendor demonstrations can be considered
in the evaluation. Prior experience with the product and/or offeror cannot be considered in scoring the proposals. Include a written
justification for each scoring category. A scoring sheet, drafted by the evaluation committee and/or chairperson, will be provided to
assist you in the process of awarding and totaling points.
EVALUATION COMMITTEE MEETINGS: Once the proposals have been evaluated and scored by individual committee
members, the entire committee may meet to discuss the proposals and arrive at the final scoring. All meetings involving the
evaluation ofRFPs are open to the public and subject to the open meeting laws. These meetings must be posted electronically on
the General Services Division website, www.discoveringmontana.comldoalppd, 72 hours in advance. The meetings must take place
in an ADA accessible location and members of the public are welcome to attend. However, the public may not participate in the
evaluation process or offer any comments. When sections of the proposals involving trade secrets are discussed, the meeting must
be temporarily closed to the public. Pursuant to state law, Mont. Code Ann. § 2-3-212, the committee chairperson, or assigned
designee, must take minutes of each meeting. These minutes must include the date, time, place of meeting, a list of the evaluation
committee members in attendance, as well as the substance of all matters discussed or
decided and, at the request of any evaluation committee member, a record by individual members of any votes taken. These minutes
will become part ofthe permanent record kept by the SPB. In addition, a quorum of the committee must be present to take any
official action.
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Question 2 (continued)
Step Four: Discuss proposals. The full evaluation committee should discuss all aspects of the proposals so that there is a “unified
understanding” of the criteria and corresponding responses. Individual scores may be adjusted at this point based upon discussion.
The committee mnay tally the final point assignments by the following methods: (I) consensus score, (2) a total of all of the points
given by individual committee members, or (3) an average of the individual scores. Any method or
combination thereof is acceptable.
Step Five: Interview. This step is optional. If interviews are deemed necessary, the SPB will issue a letter asking the offeror to
attend the interview or give a presentation. This is an opportunity for both sides to explain their viewpoints, If an oral interview is
pursued as an option, it must be so stated in the RFP and scored according to stated criteria.
Step Six: Discussion/Negotiation. This step is also optional. If the committee is unsure of certain items or issues included in an
RFP response, it may request further clarification from the offeror. The SPB will distribute clarification questions. Responses will
be returned to the SPB and submitted to the evaluation committee.
Step Seven: Best and Final Offer. This is optional. A letter asking the offeror to submit a “Best and Final Offer” may be issued by
the SPB at the request of the evaluation committee. Once a “Best and Final Offer” is received, the comnmittee will evaluate it in the
same manner as the original proposal. Unless the RFP so states, a “Best and Final Offer” mnay not be requested from the offeror on
price alone.
Step Eight: Recommendation. The full evaluation committee makes a written recommendation as to whom the contract should be
awarded. This written recommendation should contain scores, justification and rationalefor the decision, along with any other
variables that mnay have been considered. If scoring methods (2) or (3) are used, as noted in above in Step 4, individual scoring
sheets must be provided to SPB at the end of the evaluation process. If consensus scoring is used, the consensus score sheets and
any other material relating to the evaluation process must be turned
into SPB.
Step Nine: Review. The SPB will review the conunittee scoring and justification. If in agreement with the committee decision, the
SPB will: (1) issue a Request for Documents Notice and rejection letters, (2) obtain the required insurance documents and contract
security, and (3) issue a purchase order or vendor contract, as appropriate. If a formal contract is required by the agency, a signed
copy mnust be forwarded to the SPB for final review and signature. A copy of the fully executed contract will be returned to the
agency and one copy will be retained for the SPB’s RFP file. This completes the RFP process.

Question 3: How much change can you make in the RFP
process?
This is a common question. The proper, legal answer depends on the laws applicable in your
jurisdiction. The laws are different depending on your country, province, or state.
The document provided below is from North Carolina State University, Raleigh, North Carolina,
“Purchasing Complex Goods and Services Through the Request for Proposal (REP) Process”,
http://wwwl .acs.ncsu.edulmaterialsmgmtlpurchasinglproposal.htm#22 It is included here because
it presents a reasonable discussion of this issue. However, this document states that “There is no
established standard in this area.” This is not true the courts have established standards.
However, courts in different jurisdictions may not reach similar conclusions as their laws and views
differ. What may be a material change in one jurisdiction and not permitted may be an acceptable
practice in another.
-

The general approach to any change is to proceed with caution and with the advice of a lawyer.

How much change can you make in the RFP process once the RFP has been issued? can you change the due date?
Can you modify the requirements or other information contained in the RFP?
Before attempting to answer these questions, let’s identify the types of changes that may be considered and their

significance.
The first category is that of “no change” or “minor change,” including modifications to correct minor errors, ambiguities,
and typos. Second, there is “changing the deadline.” Finally, there are “material changes” changes in the published
evaluation criteria or weights, in the mandatory conditions, and major changes in the requirements or technical
--

information provided in the RFP.
The rules regarding change are established by governing law, policies, information contained in the RFP, and
established practices. The nature of permissible changes varies within and between jurisdictions. There is no
established standard in this area. The discussion that follows deals with each type of change and how each is handled
in different jurisdictions and organizations.
NO CHANGE
Obviously, change disrupts the smooth execution of the process. Too much change and suppliers will abandon their
efforts to prepare an effective proposal. Ideally, there are no changes in the RFP as issued. This idealized situation
does occur, but infrequently. Minor changes are common. However, even with minor changes, there is a limit to the
amount of change that can be introduced while maintaining a managed process.
Radical changes in RFPs after they are issued are unusual and will probably result in cancellation of the RFP. Some
organizations, rather than suffering the embarrassment of cancelling an RFP, simply let it run its course and then award
no contract.
MINOR CHANGE
These changes are often identified by the issuer in reviewing the RFP that has been issued, or in response to phone
calls from suppliers about obvious omissions, error or ambiguities in the RFP. It is common practice for organizations
to amend RFPs shortly after they have been issued. In some jurisdictions, this practice is sanctioned by law or by
policy.
EXTENSION OF THE DEADLINE
Sometimes, for quite legitimate reasons, the deadline for submission is extended. However, this change is, at best,
awkward. At worst, it is unfair and may be challenged by a supplier.
In open competitions, some suppliers may receive the RFP and, on the basis of the deadline, decide to “no bid.” In
reviewing the document, they concluded that there wasn’t sufficient time for them to prepare a proper proposal. If, two
weeks later, the issuer announces an extension of the deadline by two weeks, they still may “no bid.” The extensions
provided them with no additional time. Those firms, on the other hand, that had begun to create their proposal when
they received the RFP, would have an extra two weeks to prepare. For these reasons, firms that initially decided to “no
bid” may be aggrieved by the extension and complain about the fairness of the process.
In competitions where the suppliers were prequalified and therefore known to the issuer, the issuer could seek the
agreement of all the potential bidders to the extension. In this case, if accepted by all, it would be implemented. If not,
the original deadline would survive. To do otherwise would risk a challenge to the fairness of the process.
In competitions where all of the suppliers attend the suppliers meeting, the issuer could seek agreement as with the
pre-qualified group. In some jurisdictions, this practice is sanctioned by law or by policy.
MATERIAL CHANGES

Material changes involve important new data or substantial changes in the content of the RFP. For example, material
changes would be: published weight of an evaluation factor was increased from 10 percent to 50 percent; a new
mandatory condition was imposed; or 10 pages of new detailed requirements were added. All of these constitute
material changes.
It is difficult to introduce major changes and still defend the process as being fair. Often, organizations are forced to
cancel the RFP when these types of changes are identified. It is much easier to “get it right” the first time. In some
jurisdictions, the introduction of major changes after issuing the RFP is prohibited by law, by policy or by practice.
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Question 4. What information should be in the report I make
to management recommending one supplier’s proposal?
This is an important document. It should be self-contained and include a description of the process,
your analysis and scoring of the various proposals, your conclusions, any concerns you have about
the recommendation, and the recommendation itself. It is judicious to assume that this document
will be read by many of the suppliers who submitted proposals. In fact, this document could serve
as the debriefing notes, or could be (edited and) mailed to each supplier after the contract has been
signed.
New Mexico’s REP Procurement Guide contains two sample Evaluation Committee Reports. (Go to
http://www.state.nm.us/clients/spdfrfpdevel.html and click on “REP Procurement Guide”. One of
them is reproduced below.

EVALUATION COMMITTEE REPORT, SAMPLE #2
SUBJECT: Community Provider Payment System Needs Analysis
Evaluation Committee Report, RFP#60-665- 11-04979
In accordance with the Request for Proposals for the Needs Analysis for a Community Provider
Payment System, three responses were received prior to the November 7, 1995, 2:00 p.m. Mountain
Standard Time deadline. The responses were received from ADIA Infonnation Tecimologies; BDM,
Federal; and Fox Systems Inc.
Summary ofEvaluation Committee Activity

The evaluation committee consists of Leroy Martinez, Information Systems Bureau; Leo Kalm,
Financial Accounting Bureau; Yolanda Martin, Community Provider Payment Section; Gene Lujan,
Information Systems Bureau; (all from Administrative Services Division) and Laura McAllister,
Program Manager, Long Term Care and Restorative Services Division. The Evaluation Committee
met on November 16, 1995 to score the proposals using the criteria developed and included in the
Request for Proposal. Specific evaluation instruments had been developed by the Committee prior
to the referenced mneeting date. (A copy of the evaluation instrument is attached.)
Based on the initial evaluation, and in accordance with appropriate guidelines, it was determined that
the point spread was such that all offerors were considered finalists and would be invited to
participate in oral presentations. The offerors were informed on November 17, 1995 of their status.
Letters were sent on November 20, 1995 informing the offerors of the date, time and location for the
oral presentations. Additional clarification for particular areas of the proposals were requested, along
with a request for all proposed project team menibers to attend and participate in the orals agenda,
which was described in the letters sent. All proposals were determnined to be responsive to the RFP
requirements.
The oral presentations were conducted in Room N3400 of the Harold Runnels Building on November
28, 1995; and in Room A 1008 of the Harold Runnels Building on November 29, 1995. Following
completion of the oral presentations, the Evaluation Committee mnet to score
the oral presentations, to determine the imnpact of the best and final offers presented by the offerors on
November 27, 1995, and to recalculate the cost evaluation sub-category.
E-20.7
Attached is a copy of the combined offerors evaluation sunumaiy. The report details the evaluation
components, the sub-components, the point value, and the scoring for each offeror. Overall, Fox Systems,
Inc. scored the highest point value for all evaluation components totalling 759 with BDM, Federal scoring
727 and ADIA Information Technologies scoring 628.
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Project Approach
With regard to Project Approach, Fox Systems, Inc. scored 42 points out of a possible 50. The Fox
Systems, Inc. proposal was the most applicable and thorough approach to the project, and included a case
tool. BDM, Federal and ADIA Information Technologies tied in the scoring for thoroughness and
applicability as well as for project management. BDM, Federal was scored one point less than Fox Systems,
Incorporated in case/productivity tool sub-component ADIA Information Technologies lost points in this
sub-component as their approach did not specify particular productivity tools. ADIA Information
Technologies presented additional clarification regarding the project approach as part of the Best and Final
Offer as well as detailed information flows related to the process for compilation of the Detailed Study
Report and the Draft Requirements Statement; the Evaluation Committee considered this information
during the evaluation process.
Methodology
With regard to Methodology, Fox Systems, Inc. scored 44 points Out of a possible 50. This proposal was
deemed the strongest particularly as a result of Information Engineering concepts, Business Process
Reengineering, customization of the questionnaire, and Joint Application Design facilitation techniques
approach for defining business requirements. This approach was particularly deemed valid as the
Department of Health business needs encompass many varied programs, customers and business functions.
BDM, Federal proposed the use of a “DOH CPPS” working group as a form of steering committee yet their
proposed role was not really described, and appeared as a substitute deliverables committee. ADIA
Information Teclmologies was awarded points for the description of their understanding of the STRADIS
methodology and experience with the application of the constructs of this methodology.
Project Plan
Regarding the Project Plan, the offerors presented the following summary of hours by major task as
identified in the Request for Proposals:
Task
1
2
3
4
5
6
Total
Hours

ADIA
272
1,296
32
0
600
646

BDM
214
526
15
5
486
28

Fox
56
1,006
84

2,264

1,274

2,340

0
1,090
104

Fox Systems, Incorporated received 59 points out of a possible 75 because the overall project plan
was perceived to be very strong particularly in the development of the draft requirements statement.
BDM, Federal received the least number of points in the sub-category for feasibility. The project plan
approach as described by BDM, Federal did not account for the many data bases and programs
operated by the Department. BDM, Federal also lost points in the sub-category for the thorouglmess
and efficiency of the plan. ADIA Information Teclmologies tied with Fox Systems, Incorporated for
the feasibility of the project plan. Particularstrengths were reflected in the application of effort to the
development of sununaries demonstrating overall organizationlfunction relationship and the current
processes performed in each organization.
Offeror Experience
Regarding Offeror Experience, Fox Systems received 90 out of a possible 100 points. The combined
experience of Fox Systems, Quadrant Consulting, and Corporate Resource Associates, Inc. (Quadrant
and Corporate Resource Associates as subcontractors to Fox Systems, Incorporated) in the areas of
health care, business process reengineering, JAD and IV&V services was indisputable.
Staff Experience
Staff Experience represents a total of 175 points with Fox Systems, Inc. receiving the highest number
of points, 118. Health care experience was the determinant sub-category in this category of points.
The Evaluation Committee recognized and rewarded Fox Systems, Inc. for bringing that health care
staff experience to their offer. In other subcategories, BDM was deemed as offering more GUI
Experience and Data communication/networking experience. However, Fox Systems, Incorporated
was also recognized as bringing extensive staff experience in providing IV&V services.
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Corporate References
Regarding the Corporate References category, minimal differences exist between Fox Systems,
Incorporated and ADIA Information Teclmologies. References contacted for these offerors included
additional contacts for the sub-contractors proposed. No negative or qualified references were offered
by the contacts. In the case of BDM, Federal, two corporate references qualified their
recommendations. Simon Padilla performed both the corporate and individual contacts on behalf of
the Evaluation Conurutlee. The results were discussed with the Evaluation Committee.
Individual References
There were minimal differences in the scores for the individual references category. References
contacted provided no items of concern.
Cost
BDM, Federal submitted the lowest overall offer at $118,949 and were awarded the maximum
points in this category at 300. The Evaluation Committee expressed considerable concern at
the oral presentation over the low number of hours submitted by BDM, Federal in their offer. Client
Executive, Fred Mondragon stated that the deliverables would be provided to the satisfaction of the
Department of Health without regard to the actual hours applied by BDM, Federal within the Finn, Fixed
Price offered. Points to all offerors were awarded based on the cost formula contained in the REP.
Cost
Hourly

$229,075
$101.18

$118,949
$93.37

$214,740
$91.77

IV&V rates submitted were not considered in the awarding ofpoints for cost in accordance with the
Request for Proposals. These rates are to be considered during contract negotiations.
Oral Presentations
As a result of the oral presentations, Fox Systems, Inc. scored highest with the Evaluation Committee. Of
100 points, they were awarded 93 points with the presentation quality and staffknowledgeable and
experienced sub-categories reflecting the key point advantages.
Concerns
Concern is noted by the Committee regarding the Fox Systems, Inc. combination of the mine individual
being project manager and lead analyst. Concern is expressed by the Committee regarding the low number
of hours the ADIA project manager would spend on the project as the overall quality of the analysis
appears to revolve around this individual’s overall expertise. BDM, Federal lost significant points because
of the lack of staff knowledge and experience. This was accentuated by the fact that there was only one
analyst represented by the offer.
Summary Table
Evaluation
Category
Project Approach
Methodology
Project Plan
Offeror Experience
Staff Experience
Corporate References
Key Personnel
References
Oral Presentation
Sub Total

ADIA
33
39
49
53
75
99

BDM
38
38

Fox
42
44

30

59

42
91
84

90
118
100

45
79
472

45
427

47
93
593

Cost

156

300

166

Total

628

727

759

59

ADIA Information Technologies received the second highest number of points in five categories
and tied in one category.
8

BDM, Federal received the second highest number of points in three categories, tied in one
category and received the maximum for cost.

Committee Recommendation
Based onthe evaluation performed, the committee recommends selection ofFox Systems Inc. to
perform the scope of work outlined in the Request for Proposal for the Needs Analysis for a
Community Provider Payment System. Overall, the Fox Systems Inc. proposal is considered to be
superiorby the conuriittee. Particularly impressive were the corporate and staff healthcare
experience, business process reengineering expertise and thoroughness of the oral presentation.
The committee further recommends that during contract negotiations appropriate wording be
inserted in the contract to allow for temporary interruption of work. The need to interrupt work
would only result if federal or state program definitions relating to block grants significantly
influence direction of the project.

Thank your for your consideration of this recommendation.
DEPARTMENT OF HEALTH
COMMUNITY PROVIDER PAYMENT
SYSTEM NEEDS ANALYSIS
EVALUATION COMMITTEE REPORT
RFP# 60-665- 1 1 -04979 — combined offerors
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Question 5: How do I design the evaluation process?
There are many factors contributing to an effective procedure for evaluating proposals. Most
handbooks deal with this topic at great length. New York State’s treatment of this topic is solid. It
provides a lot of good information and best practices. For example, the Evaluation Team only
recommends, it doesn’t accept the “winning” proposal. It describes the evaluation process, the use
of life cycle costs, and approaches for combining the technical and financial evaluation results. (Go
to http://www.oqs.state.ny,us/toc/default.asp and click on “Procurement Guidelines”. See pages VII25 to 43.)
V. DEVELOPING THE EVALUATION PROCESS
The objective of the evaluation process is to develop and apply evaluation criteria to ensure that:
• Offerer proposals are evaluated objectively; and
• The agency selects the offerer(s) proposing the “best value” solution.
A. MINIMUM ESSENTIAL PROPOSAL EVALUATION ELEMENTS
The nature, scope and complexity of evaluation methods vary widely yet Minimum Essential Elements must be included as follows:
1. The evaluation criteria and methodology must be completed and secured prior to the initial receipt of proposals;
2. The overall evaluation criteria must not be altered after opening the proposals, with the exception of minor changes and only if
the modifications are justified and evidence presented to ensure that the changes would not materially benefit or disadvantage an
offerer;
3. The evaluation criteria must be applied equally and uniformly in the evaluation of proposals.
B. PROPOSAL EVALUATION PROCESS AND METHODOLOGY ALTERNATIVES
Given the unique character of proposal evaluation processes and methods, the Procurement Guidelines do not aim to set forth strict
evaluation procedures or all-inclusive processes and methods. Instead, the following describes alternative evaluation processes and
methods with an emphasis on approaches that would be applied to large and/or complex procurements. Smaller and/or less complex
procurements would likely apply simnilar approaches, pared down to meet the unique needs ofparticular situations.
Typically, evaluations comprise a comparative analysis of the Teclmical Proposals, a separate comparative analysis of the Financial
Proposals and a method for combining the results of the Teclrnical and Financial Proposal evaluations to arrive at the selection of
the proposal judged most advantageous to the State.
Step I Ori~anizationof the Evaluation Team
-

Depending on the scope and breadth of the procurement, agencies may organize the evaluation team to meet the unique nature of
each procurement. Generally, however, agencies should ensure that:
(i) All executive or senior managers retain the authority to review and approve the evaluation team recommendations. Even limited
scope procurements have the potential to become controversial and, therefore, the final selection should be reviewed by a manager
with a broad perspective of both the agency’s operations and any strategic considerations related to the sensitivity of the
procurement.
(ii) It is essential that agencies are cognizant that a procurement utilizing an RFP is dependent on judgements and the consideration
of many criteria in addition to cost. Unsuccessful offerers whose experience is limited to “lowest responsible bidder” procurements
may require debriefings by senior or executive managers who are sensitized to both the agency’s needs and the offerers’ xpectations;
(ii) The Technical and Financial Proposals are often evaluated by separate teams.
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[~Separate Team Approach: The Technical Evaluation Team should not have access to any aspects of the Financial Proposal. It
may be necessary, however, for the Financial Evaluation Team to obtain~data from either the Teclmical Proposal andlor the
technical Evaluation Team’s evaluation. For example, to clarify the association between costs and services and/or to normalize
costs, the Financial Evaluation Team may need to meet with members of the Teclmical Evaluation Team and obtain clarifications
with respect to the scope and/or definition of services;

Q Single Team Approach: Financial Proposals must remain sealed until completion of t.he technical evaluation.
The following summarizes an approach which may be used to organize the evaluation process:
a. Management/Steering Committee
(i) Depending on the breadth and scope of the procurement, the agency needs to identify a procurement officer, accountable directly
to senior or executive management;
(ii) Typically, the evaluation organization is structured to include a Managementl Steering Committee to provide policy, guidance
and direction, as well as a review of the Tecluiical and Financial Evaluation Teams’ analyses and a submission of recommendations
to top management;
(iii) The Technical Evaluation and Financial Evaluation Team managers would be members ofthe ManagementlSteering
Committee;
b. Technical Proposal Evaluation Committee
(i) The conunittee is typically comprised of program and technical experts under the direction of a technical evaluation manager;
(ii) The committee would be responsible for all aspects of the evaluation of die Teclmical Proposal (e.g., benchmarks, site checks,
reference checks, site markings), including the firm (e.g., fmancial stability) and its proposed resources (e.g., staff);
(iii) Committee members would not have access to the Financial Proposal;
c. Financial Proposal Evaluation Committee
Typically under the direction of a senior manager, the committee would be responsible for evaluating the offerers’ Financial
Proposals.
Step 2

-

Technical Proposal Evaluation Process

a. Elements of a successful evaluation process include the following:
(i) Apply both a top-down management perspective and a bottom-up technical analysis which should be integrated through
communications between the Management/Steering Committee and die technical evaluation manager, who would be a sitting
member of the Management/Steering Committee;
(i)

Develop an evaluation methodology to reflect the overall evaluation criteria set forth in the Procurement Record. The
evaluation criteria and methodology must be documented in the Procurement Record prior to the initial receipt of
proposals;

(iii) Develop an evaluation methodology that could measure the relative quality of the Technical Proposals:

Q

The relative importance or weight of evaluation criteria Technical Proposals are evaluated by measuring the extent to which the
proposal and the offerer could attain the objectives of the solicitation as set forth in the REP and fulfill the requirements described
in the REP. Criteria, therefore, need to be developed against which the proposal and the offerer are measured. Criteria could
include:
------

Workplan and methodology
Experience of the offerer in providing services and/or teclmology
Management capability of the offerer
Offerers’ overall past performance
Extent to which the proposal is responsive to the REP requirements

---

Qualifications and experience of the offerer’s proposed staff
Conformance with the schedule of work set forth in the REP

The agency mnust then develop a methodology for ranking the relative importance or weight of the criteria. Methods may include:
Numerically based quantitative approaches (e.g., Criterion A is four timnes more importantthan Criterion B, which is two timnes
more imnportant than Criterion C)
--

--

Qualitative approaches (e.g., Criterion A is more important than Criterion B, which is more importantthan Criterion C)

Overall, the approach selected should provide a method for differentiating the relative iniportance of each criterion;

ç Rating the proposal and the offerer against the evaluation criteria The agency must establish a scale of measures to evaluate the
effectiveness of the proposal and the offerer against each evaluation criterion. Measures may be:
Quantitative (e.g., a numerical scale in which a superior proposal response would be rated “5” and an unacceptable proposal
response would be rated “0”)
Qualitative (e.g., a narrative description of the quality ofdie proposal response)
--

--

Regardless of the methods employed, the agency nmst document the basis for the rating, using narrative to explain the scoring (e.g.,
the quality of the offerer’s proposed project director was rated superior insofar as the individual successfully managed a similarly
complex project and, based on reference checks. he/she was critically importantto the success of the project);
(iv) Apply the evaluation methodology uniformly to all proposals. For example, subject mnatter teams would review all aspects of
each proposal relating to the specific subject matter instead of organizing separate teams to evaluate individual proposals;
(v) The evaluation methodology should be coniprehensive and multi-faceted. Effective evaluation methods typically examine
proposals utilizing a variety of measures. The overall process would function as follows:

Q The Technical Proposal is evaluated for completeness. Materially incomplete proposals may be disqualifmed;
El The Technical Proposal is initially evaluated and preliminarily rated. Strengths, weaknesses, gaps and omissions are identified;
El Following this initial review, a variety of measures are applied to validate the preliminary findings, including but not limited to
the following:
Benchmarking equipment perfonnance
Product/service demnonsirations and presentations
Personnel reference checks
Site inspections
Offerer presentations
Interviews of key proposed managers and technical experts
Written proposal clarifications, on request
Reference checks
Rating services
----------

El Following comnpletion of each of these processes, the preliminary Technical Proposal evaluation scores are adjusted and finalized
to conform with the evidence gathered from the detailed follow-up processes as listed above;
LIConclusions, particularly of an extreme nature, should be documented, including the sources of the conclusion (e.g., reference
check);
(vi) Evaluation methods should be overlapping. For example, to evaluate the technical qualifications of a proposed management
consultant, the evaluation teani would:

Q Review the proposal submitted by the team;
LI Identify the (cain managers responsible for various elements of the proposal;
LI Examine deliverables previously prepared by the team managers;
El Interview the proposed team managers;
LI Match those results with reference checks associated with each individual proposed teamn member.
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b. Technical Evaluation Policies include the following:
(i) Evaluation Criteria
The following su.mnmarizes the rules for balancing the agency’s obligation to offerers to undertake an open and equitable
competitive procuremnent with the need to evaluate and select service providers on the basis of “best value:”
(M) LIThe agency must disclose to offerers the relative importance or weight of the cost criterion compared with the overall
noncost criterion. Agencies which need to evaluate proposals based on criteria which do not differentiate between cost and
technical considerations may be excluded from this requirement provided the agency justifies the approach;
LI The agency is not required to disclose to offerers either the detailed evaluation criteria or the relative importance or weight of the
various individual Technical Evaluation measures. For large and/or complex procuremnents, however, it may be advisable to review
the criteria and the relative importance or weighting of the criteria with State control agencies (e.g., Office of the State
Comptroller);
(ii) Offerer Pre-Qualification Criteria The agency may develop and apply “offerer pre-qualification criteria” which are defined as
criteria setting forth minimally acceptable standards concerning the responsiveness and responsibility of the offerer (e.g., adequacy
of resources, experience, past performnance).
LI The agency may apply the criteria prior to evaluating the offerer’s proposal and disqualify the proposal from further consideration
if the offerer fails to meet the m.inimnum standards;

El

(OM) If the agency elects to apply a pre-qualification screen, the agency must disclose to offerers, in the RFP, both the
prequalification criteria and the intent to apply the criteria as a prequalification screen;
(OM) (iii) Changing Evaluation Criteria Agencies possess the authority to delete, add or change specific evaluation criteria (but
not the overall evaluation criteria) during the evaluation process provided the agency demonstrates and justifies the basis for the
changes and also affirmatively demonstrates that the changes would not materially benefit or disadvantage an offerer;
(ii)

Mandatory Requirements

(OM) LIThe agency has the discretion to disqualify a proposal for failure to satisfy one or more mandatory requirements provided
the agency sets forth the policy in the REP;
(OM) LIThe agency has the authority to delete mandatory requirements unmet by all offerers provided, however, that the RFP
discloses to the offerers the agency’s discretionary authority.
3. Financial Proposal Evaluation Process
a. The Financial Proposal Evaluation Manager coordinates with the Technical Evaluation Proposal Teamn Manager as a member of
the Management/Steering Committee. b. Methods for evaluating cost vary depending on a mix of factors concerning the nature and
extent of the services, the costs associated with utilizing the services and the impact ofthe services on agency programs and
operations.
The following summarizes approaches for evaluating Financial Proposals:
(i) Comparison of service delivery fees
The most basic cost evaluation provides for a comnparison of proposed contractor fees (i.e., price) for the termn of the contract. This
approach is mnost applicable when the provision of services and/or the installation of technology do not result in significant
additional non-contractual agency costs, savings or new revenue. Methods for comparing die offerer price proposals include the
following:

LI Conversion of price (in dollars) to a weighted point score. This approach is particularly useful if the overall evaluation apportions
weight between Technical and Financial Proposals (e.g., Teclmical is weighted at 70 percent and Financial at 30 percent of a 100
point evaluation system). The following formula many be applied to convert dollars to points:
Points = Category Pointsx(1 ~J-Bid Difference/Highest Bid)
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Category Points = Maxinmumn points allocated to price
“Bid” Difference = Difference between the lowest offer and the offer being
evaluated
LI Competitive Range. The agency may compare the Financial Proposals and make a determination on the basis of predetermined
criteria as to a competitive range and the identification of proposals falling both within and outside the competitive range.
Presumably, proposals falling outside the competitive range would not receive further consideration. For example, competitive
range may be applied as follows:
Proposal A
Proposal B
Proposal C

*

$ S million
$ 3 million
$ 2 million

The agency establishes a comnpetitive range of $1 million to $3 million. Proposal A is outside the competitive range and receives no
further consideration while the agency has the discretion to select either Proposal B or C, without any further consideration of cost.

LI Banding applies a similar approach in which evaluation bands based on cost ranges are established (e.g., $1 million to $3 million;
$3 million to $6 million). Bids are slotted into appropriate bands and all bids within a particular band are considered to be weighted
equally from a cost perspective relative to bids falling within other bands.
(ii) Comparison of Life Cycle Costs
Procurements which entail the expenditure of funds for both the fees associated with the services to be procured (i.e., price) and
costs associated with the introduction of the services into the environment (i.e., indirect costs) could be evaluated by analyzing total
Life Cycle Costs, defined as the sum of the fees and indirect costs. An example of the application of the Life Cycle Cost evaluation
would be the sum cost of the acquisition of a new computer environment (offer price) and the cost of a systemns conversion
necessitated by the installation of a new computer environment (indirect costs).
(iii) Comparison of Cost Benefit
Procurements which entail significant Life Cycle Costs and/or significantly impact the expenditures and/or revenues associated
with the program(s) affected by the introduction of the services and/or technology could be evaluated by analyzing the total costs
and benefits of the services and the affected programs. While this type of financial evaluation is the most desirable in that it would
measure program outcomes, it may not be feasible in all cases to quantify program cost benefit.
As an examnple of cost benefit financial evaluations, an agency acquiring new technology to replace outdated technology could
Compare the costs:

LI Fees for implementing the new technology
El Costs to convert the environment to the new teclmology
With the benefits:
LIReduced maintenance costs associated with the old environment
LIReduced personnel costs associated with manual processes formerly needed to augment the old technology
LISpace savings and reduced utility costs associated with the more compact and less environmentally sensitive equipment (e.g.,
reduced air conditioning and cooling requirements)
LIlniproved productivity and increased revenue derived from the new technology
c. Other Factors Affecting the Evaluation of Financial Proposals Include Normalization:
Service procuremnents which are not predicated on detailed requiremnents and specifications may result in proposed solutions which
are not necessarily comnparable.
Additionally or alternatively, service procuremnents which provide for optional requirements may result in proposals which are not
comparable insofar as sonic proposals may exclude the optional service delivery. Normalization is the process by which the agency
makes adjustments or compensates to account for fee variations which result from differences in the scope of services proposed or
the type of services provided.
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For example, a procurement may consist of modules as follows:
Modules
Offeror A

“Bid”
Offeror B

Must Bid

Bid

Bid

Must Bid

Bid

Bid

May Bid

Bid

No Bid

In comparing the service delivery fees between Offerer A and B, the agency mnay add to the Offerer B fees for Modules 1 and 2, the
cost to the agency to provide Module 3 services and comupare these total costs with Offerer A fees for all three mnodules. (M)
Nonnalization procedures must be published in the RFP if it is a planned component of the evaluation methodology.
4. Approaches for Combining Technical and Financial Evaluation Results
The following sets forth suggested methods, which are not intended to be all inclusive. The method(s) selected should provide the
agency with the “best value” selection.
a. Quantitative Approaches
(i) Weigh the Teclmical and Financial evaluation results as two components which total 100 percent of the evaluation (e.g.,
Technical Evaluation weighs 70 percent and the Financial Evaluation weighs 30 percent). This approach can only be employed
when the agency quantifies both the criteria and the rating scales;
(ii) A variation of this approach would provide for “banding” criteria. Evaluation bands based on weighted Teclmical and Financial
Evaluation results are established (e.g., 90 to 100 percent). Proposals are slotted into appropriate bands and all proposals within a
particular band are considered to be weighted equally relative to proposals falling within other bands;
(iii) Where the amount of difference between Cost Proposals is not considered a significant factor, the Technical and Financial
evaluations may be combined by rank ordering the results of each evaluation, applying the relative weights that had been assigned
and using time resulting combined score as the basis for the selection decision;
b. Lowest Responsible Offer Fulfilling the Mandatory Technical Requirements
The agency may rank the offerer’s Financial Proposal on the basis of cost and select the lowest responsible offerer from the
proposals which fulfilled the mandatory technical requirements;
c. Pairwise Comparisons
Where there are mnultiple conflicting criteria with significant trade offs related to desirable results, competing priorities, relative
value and cost, pairwise comparisons of the evaluation criteria may be useful. This technique involves taking each evaluation
criterion and comparing it against each other criterion, For each pair of criteria comupared, the reviewerweights which is more
imnportant and on a predefined scale, how much more imnportant. The results of all the possible pair comparisons are then analyzed
muathematically to determine the overall weights of each criterion;
d. Cost Effectiveness
Proposals are ranked by price or cost depending on the method utilized to detennine the ranking of the Financial Proposals (e.g.,
ranking offerer price proposals, considering total life cycle costs). Presuming each of the proposals fulfmlls the mandatory teclmical
requirements, the agency “quantifies” (in terms of cost) the additional value of teclmical features of the offerers’ proposals and
adjusts the rankings of the offerers’ financial proposals (not the financial proposal documnents) to reflect the quantified additional
value of the technical solutions. Agencies may further adjust the rankings for “qualitative” measures of added value relating to the
Teclmical Proposals provided the agency justifies the basis for the additional value. Lastly, the agency selects the highest ranking
proposal which provides the State with the muost cost-effective solution.
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Question 6: Which events should I document?
The RFP process attracts a great deal of attention and is often the subject of public scrutiny. It
is helpful to identify those specific events which can cause problems and which should,
therefore, be carefully managed. In Alaska, procurement is specified not by policy, or best
practices, but by a 24-page statute, The Alaska Procurement Code. This law prescribes the use
of written determinations in a.variety of circumstances. The list below identifies some of those
events which must be accompanied by a written determination.
The full document (7 pages), Competitive Sealed Proposals, Written Determinations, can be
found at Purchasing Documents page, http://www.state.ak.us/admin/dgs/policy.htm. Click on
“REP Written Determinations”.
A. A WRITTEN DETERMINATION IS REQUIRED PRIOR TO RFP ISSUANCE:
Al.

.

.

.

in order to provide public notice outside Alaska

.

.

.

Situations may arise that make it impracticable to

solicit only from Alaskan offerors.
A2.

. .

.

to limit the procurement of items to a specific manufacturer’s name or catalog number

A3.

.

.

.

to exclude a potential contractor from submitting a proposal

A4.

.

.

.

to develop a qualified products list if testing or examination of the supplies or construction items,

before issuance of the solicitation, is desirable or necessary in order to satisfy State requirements

AS.

.

A6.

. .

.

to include a performance or payment bond into a RFP.

A7.

.

.

to vary the clauses adopted under AS 36.30.430 (boilerplate, standard contract forms) for inclusion in

A8.

a particular State contract
to include a liquidated damages clause in a RFP. The Procurement Officer shall establish a need for
the liquidated damages clause.

. .

.

. .

to limit RFP circulation period to less than 21 calendar days

.

B. DURING RFP CIRCULATION, A WRITTEN DETERMINATION IS REQUIRED:
Bi.

to amend the RFP (even if the amendment only extends the RFP opening).

82.

to cancel an RFP in whole or in part before opening proposals (even if the amendment only cancels one
item)

C.

AFTER RFP OPENING, A WRITTEN DETERMINATION IS REQUIRED:

ci.

to reject a prospective contractor’s proposal if they assisted in drafting the Request for Proposal or gained
substantial information regarding the RFP

C2.

(concerning mistakes by an offeror) to permit the correction or withdrawal of a proposal, or to cancel an
award of contract based on a mistake

c3.
c4.

to determine that the prospective contractor is not a responsible offeror

C5.

to reject all proposals in whole or in part or to cancel all, or a portion, of the RFP. This determination is not
required when all the proposals are nonresponsive.
to determine confidentiality and proprietary aspects of a proposal
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MichaelAsnei Editor

Outsourcing
Procurement Reform
A New Source of RFP Information
This issue deals, not only with RFPs, but with several broader concerns and problems being faced
by public sector procurement people:
•

Critical Elements of Outsourcing Success a major document describing in detail how to
outsource IT services. This document includes a 66-page REP Template, and a Cost Benefit
Assessment Framework.

a

What problems do organizations encounter in their attempts to make procurement
fair, open and transparent? A list of problems from Pennsylvania but found in many
jurisdictions.

•

ePurchasingPlus A great reference text based on case studies and written by 30 experts!

a

Excellence in Public Procurement
How does your organization measure up?
Questions used by the National Purchasing Institute in evaluating organizational excellence.

a

A Great Source of RFPs
Officers.

-

-

-

-

a list provided by the California Society of Municipal Finance

ANNOUNCING A NEW PRODUCT (A CD AND A BOOK):
A Searchable Library of The Best RFP Practices
From More Than Sixty Jurisdictions
A COMPLETE SET OF ISSUES I TO 40 OF THE RFP REPORT
And finally, we are pleased to announce that ALL 40 issues of The RFP Report are now available
as a book and on a CD. The book is 560 pages long. However, the exciting development is the CD.
It contains all of the issues in pdf format, a subject index and a table of contents. The file can be
searched on any keyword you like. For example, using the Acrobat search function and the phrase
“sole sourcing” you can search the index, the table of contents, and ALL of the actual text, You can
then review the material and print it out or copy it into another file.
We have included the Table of Contents for this new reference tool on pages 15 20 of this Issue.
While we have not yet finalized the price (it’ll probably be about $200), we will make this product
(both the CD and the book) available to our readers at a substantial discount. For more information,
drop me an email: asner(ä~com~userve.com
-

The RFP Report is published by
Michael Asner Consulting
14941 -23rd Avenue, Surrey B.C.
Canada V4A9X2
Phone / Fax (604) 530-7881
lSSN I l92-392X
Printed in Canada.
Copyright © 2003 Michael Asner
Consulting. All rights including
translation into other languages,
reserved by the publishers. No part of
this publication may be reproduced in
any form, by microfilm, xerography
or otherwise, or incorporated in any
information retrieval systems without
the written permission of the copyright owner.

REPs and the law of contracts

E

CRITICAL ELEMENTS OF
OUTSOURCING SUCCESS

• I’ve recently reviewed a document which I really like. It deals
• with how to outsource information technology services. The
document takes you through the process step-by-step. It starts
with a performance review of l.T. services. Then it deals with
• making the decision to outsource l.T. services. It goes on to
provide guidance on implementing the decision including
developing the REP, and evaluating responses. It completes
• the process with a description of how to manage the
outsourcing contract and how to conduct a performance review
of your agreements. hftp://www3.qov.ab.ca/cio/frameworklexec.cfm

:
:
:

• It’s a great document. The language is, for the most part,
simple, straightforward and easy to understand. There is lots of
experience and value embedded in this document.

:
:
:

The document is entitled A Contract Management Framework
for Information Technology Projects. It is 60 pages long. In
addition, Appendix 1 is a 66-page REP Template.

The process of issuing an REP and receiving

APPENDIX 1- OUTSOURCING REQUEST FOR PROPOSALS TEMPLATE

proposals does, by design or inadvertently.
establish contractual rights and obligations. Each
REP and the associated process should be
reviewed by your la’~ieror legal department
prior to issuing the REP The examples and
sample REP’s used throughout this text have been

•
•
•
•

used in many different jurisdictions in the past.
The author makes no claim about the
appropriateness, correctness, or legal
consequences of these examples or sample REPs.

•
•
•

Competent legal advice should be obtained to
review your Request Eor Proposal an the
associated process.

Our Products
Reference Books
• The Request For Proposal Handbook
• Handling Supplier Complaints and Protests
• The REP Report
• A Searchable Library
Video
• Creating A Winning Proposal (102 minutes)

Our Web Sites

ww~proposaIsthatwin.com
www.rfpadvisor.com
www.proposalworks.com
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•
•
•

Introduction
Summary ofthe Requirement
RFP Terminology
RF’P Process
RFP Procedures
Contract Negotiation and Contract Provisions
Proposal Evaluation
Ministry Business Strategy
Current if Services
Minimum Qualifications
Proposal Content Guidelines
Vendor Pre-Qualification Form
Vendor Confirmation
Ministry Applications
Current if Environment
Ministry IT Hardware and Software Inventory
Performance Measures Indicators Standards and Service Levels
Network (LAN)
Ministry Staffing Information

:
:
: Appendix 2 is a 60-page Standard Outsourcing Contract.
There is a 60-page companion document, A Cost-Benefit

: Assessment Framework For Information Technology Projects,
which is well organized, easy to read, and based on lots of
: valuable experience.
http://www3.2ov.ab.calcio/costbenefitlindex.htm

The remainder of this article provides a little bit of information
about this valuable document.

A Contract Management Framework For Information Technology Projects
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These two documents consist of more than 200 pages. We have reproduced only two sections:
Background, and Executive Summary. These sections establish the context of this work. There is
much valuable information in the actual text, especially in Section 3.3 Developing the RFP.
-

BACKGROUND TO INFORMATION TECHNOLOGY FRAMEWORKS
Departments and agencies of the Government of Alberta rely increasingly on information technology (IT) to deliver mission-critical
programs and services and to enable continuing improvements in service delivery. Existing information technology infrastructures
are major assets and there is significant ongoing spending by government for information technology services.
These investments can have a significant impact on the performance of a department or agency. Well-managed information
technology investments that are carefully selected and focused on meeting business needs can move a department or agency
forward, dramatically improving performance while reducing costs. Poor investments that are inadequatelyjustified or investments
whose costs, risks and benefits are poorly managed can hinder and even restrict performance.
This document, A

and a companion document, A Costboth address these issues. The two frameworks are designed
as practical, “how-to” documents to help departments and agencies ensure that information technology is effectively managed and
information technology spending is based on a solid business case, including appropriate cost-benefit analysis and management of
contracts.
Contract Management Framework for Information Technology Project

Benefit Assessment Framework for Information Technology Projects,

A Contract Management Framework deals with assessing the effectiveness of information technology services, selecting an
appropriate if delivery model and entering into and managing outsourcing contracts for information technology services. It
provides extensive guidelines, checklists and templates.
A Cost-Benefit Assessment Framework deals with the development of an effective business case for if spending. It provides
extensive guidelines, checklists and templates for departments and agencies contemplating new investments in information
teclmology. It also provides perspectives and guidelines to help departments and agencies determine costs and benefits for IT
initiatives.
The two documents should be used together. The cost-benefit framework that assists in identifying the costs, expected benefits and
the associated risks only partially addresses the challenge facing departments and agencies. Any contracts resulting from decisions
taken based on the cost-benefit framework must be effectively managed to ensure that the results planned for can actually be
achieved. This is the focus ofthe contract management framework.
Together the two parts help departments and agencies obtain a complete overview of the considerations involved in the decisions
affecting investments in information technology.
The frameworks are based on the following key principles:
• Accountability. Information tecimology spending must be planned, managed and measured to ensure that business objectives are
met and that appropriate value for money is obtained.
Support For Standards. Information technology services must be planned and managed to support government-wide standards
and practices such as architecture standards.
Information Security. Information technology services must be managed to ensure the security of information, particularly the
protection ofpersonal infonnation.
• Flexibility. Within the boundaries of government-wide standards, departments and agencies must have enough flexibility to
follow processes and to select information technology solutions that support their mandates and current business objectives.
Use of the Private Sector. Departments and agencies should continue to pursue opportunities to work with the private sector to
reduce costs and to add value in the development and delivery of information technology services.
• Shared Services. Departments and agencies are encouraged to take advantage of shared services to ensure that information
technology purchases and activities are effectively planned, managed and measured.
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_____________________________________________________________________________

These guidelines have been developed at a general level in recognition of the significant differences in the operating environments
and business needs of the various departments and agencies in the Government of Alberta. This approach also provides an
opportunity to introduce more detailed assessment methodologies that would be appropriate to a specific situation.
• Innovation and Science intends to expand these guidelines to include additional frameworks on subjects such as architecture
standards for IT projects. The guidelines are also intended to evolve as departments and agencies gain experience and as new
management tools and technologies emerge.
EXECUTIVE SUMMARY
A Contract ManagementFrameworkfor Information Technology Projects is designed to assist departments and agencies of the
Govermnent of Alberta in assessing the effectiveness of information technology (IT) services, selecting an appropriate IT delivery
model and managing it effectively. The framework outlines the considerations required for the implementation and management of
contracts for delivering significant components of IT services over extended time periods.
Departments and agencies contemplating outsourcing signif cant components oftheir information technology services should be
guided by the entireframework in this document. Organizations that have already contracted out sigmficant components of their
information technology services should be guided by Section 5-- Performance Review ofan Outsourcing Agreement.
Many of the processes and issues reviewed in this framework are relevant to system development and acquisition projects as well as
to non-IT outsourcing initiatives.
Section 1 -Performance Review of IT Services establishes a foundation for choosing an IT service delivery model and, managing it
effectively. A comprehensive performance review can determine how effectively IT assets and projects are being managed. A
review can ensure that IT services are positioned to enable the organization to achieve its business objectives.
In addition to contract management, the performance review must consider a number of perspectives:
• The strategic perspective looks at whether IT strategies and plans are driven by business strategies, how IT is integrated into the
business planning process and how effectively the organization is deploying and leveraging if to achieve its objectives.
• The operational perspective is concerned with performance measures and comparing practices and results with industry
benchmarks.
• The stakeholder view focuses on customer satisfaction with service delivery and customer involvement in planning.
• The human resource perspective considers how well IT staff skills match the requirements of the business and IT plans and how
any gaps can be addressed.
• The fmal dimension of the review examines how the organization manages external service providers.
Section 2-Making the Decision to Outsource IT Services outlines a process that begins with a review of the IT strategy and plans.
Key elements of the decision to outsource IT services are:
• Determining what functions and resources to retain for strategic management purposes.
• Linking the decision to the business objectives, the IT strategy and plans of the organization
Analyzing the effectiveness of existing IT services to determine gaps between capabilities and expectations
• Identifying alternatives including outsourcing to address the gaps.
• Assessing the costs, benefits and risks of each alternative before making the decision.
These guidelines recommend retention of sufficient resources to perform the following functions in-house:
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• Strategic planning for IT services.
• Monitoring ofadherence to key standards, including government-wide standards for system architecture.
• Contract and relationship management.
• Monitoring of project initiatives.
• Data analysis for MIS/business planning.
Section 3-Implementing Outsourcing: the Request for Proposals, Selection and Contracting outlines the key considerations and
requirements for development of an RFP to select a vendor, as well as the essential elements of the contract. Effective
implementation of outsourcing is based on:
• Involvingthe right external resources from the outset.
• Maintaining effective communication with staff and other stakeholders.
• Maintaining fairness and competition in the process.
• Providing adequate time for each step.
• Keeping the business objectives clearly in focus throughout.
• Completing due diligence on both sides of the deal and following established standards for contracting.
Section 4-Managing Outsourcing Contracts outlines key steps that must be completed during the transition to an outsourcing
arrangement, including documentation ofall the required management processes. It also outlines the responsibilities of the contract
manager during the operational phase of the contract. The key areas of focus during this operational phase are:
• Implementing the contract management processes developed during the transition.
• Monitoring the effectiveness ofthese processes, recommending changes and implementing these changes.
• Monitoring the performance of the vendor against the service levels.
• Measuring customer satisfaction and identifying and implementing improvements as required.
• Managing risk.
• Managing change.
• Contingency planning.
Successful management of an outsourcing contract is based on:
• Starting from a solid contractual base.
• Providing adequate resources and establishing clear responsibilities.
• Documenting and implementing all the required management processes.
• Monitoring performance and dealing with issues proactively.
6.

• Managing risk and change effectively and planning in good time for the renewal or termination ofthe contract.
Section 4 also outlines a process for approaching the decision to renew or terminate the contract. This includes many of the steps
recommended in Section 2, starting with a review of the business and if plans and a review of the performance ofthe vendor. Even
if the decision is to negotiate a renewal, significant changes to the contract may be required to address future business requirements.
Substantial lead time (up to two years) is required to complete the review and transition process for a long-term outsourcing
arrangement.
A formal review of an outsourcing contract may be conducted for various reasons. These include a proactive check on the
effectiveness of the arrangement and as part ofthe decision to renew or terminate the contract. Section 5-Performance Review of an
Outsourcing Contract outlines a structure and process for a review. One key feature of an effective review is an examination of how
the contract has been managed and how effectively the arrangement has been leveraged by the department, in addition to how the
vendor has performed. The scope of the review will cover service delivery practices and results, service management practices and
the performance of contractual commitments.
A Cost-Benefit Assessment Framework For Information Technology Projects
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What problems do organizations encounter in their attempts
to make procurement fair, open and transparent?
There is no single list of common problems related to procurement issues in general and RFPs in
particular. However, in 1998, the state of Pennsylvania adopted a new Procurement Code (Act 57).
This revised code attempted to re-focus government operations on quality, value, efficiency and
customer service.
The revised code was intended to solve a variety of problems. The original law governing
procurement was enacted in 1929. The State’s analysis indicated that “The Commonwealth is
severely burdened in purchasing its goods, services, and construction by needlessly complex and
outdated laws.” The new Commonwealth Procurement Code was intended to:
•

•

Consolidate and codify most Commonwealth agency procurement laws into a single,
comprehensive, all-inclusive code to better meet customer needs, Part I would apply only to
Commonwealth agencies and Part II would apply generally to Commonwealth agencies and
political subdivisions.
Modernize Commonwealth agencies’ purchasing practices and procedures.
Provide Commonwealth agencies with much needed latitude and flexibility in their purchasing
practices but also demand greater accountability.

•

Centralize the procurement policy and activity for all Commonwealth agency procurement,

•

including services, within the Department of General Services. This will result in a single
procurement manual with a single set of guidelines rather than multiple manuals and standards,
which is very confusing to both agencies and vendors. The IMPACCT Commission report found
that the Commonwealth’s procurement system was not organized into a unified, cohesive whole
and that there were multiple manuals and standards.
Eliminate cumbersome statutory requirements for low dollar/low risk contracts.
Require, as a general practice, all Commonwealth agency contracts to be awarded by competitive
sealed bidding, but authorize other methods of procurement which provide flexibility,
considerations of contractor performance, best value and return on investment and reduce turnaround time.
Provide bidders with the right to protest the award of contracts rather than bring taxpayers’ suits

•

in Commonwealth Court.
•

•
•

•

•

Eliminate unnecessary reviews and approvals in order to reduce turn-around time for processing

procurement requests.
Allow the Commonwealth to take advantage of computer technology in the solicitation and

receipt of bids.
Provide for uniform and centralized collection and dissemination of Commonwealth agency
procurement information. Agencies will be required to provide reports to the Department of
General Services on usage, needs and stock-on-hand. The Department of General Services will
establish a central office for procurement information.
Expand cooperative purchasing opportunities with federal, state, and local governments,
including councils of governments and area governments.
Provide Commonwealth agencies with greater flexibility to take advantage of procedures and
methods which will result in a higher return to the Commonwealth for the sale of Commonwealth

surplus personal property.
•
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•

Increase contracting opportunities for small and disadvantaged businesses by giving the
Department of General Services the statutory responsibility to assist such businesses.
Establish procedures for the selection of design professionals. In addition to architects and
engineers, design professional services will include the full realm of services offered by all design

•

professionals.
Augment existing ethics statutes to assure honesty, integrity, and public confidence in the
Commonwealth agency procurement process.
_______________________________________

The Table which follows identifies the major problems and how the new Act was designed to solve

each problem.
Procurement laws were not located at one location in Purdons Statutes. Procurement laws were found in Title 8, 71, 73,
and other titles. Laws were difficult to research and find for contractors, vendors, agencies, local governments, and even
attorneys.
Prior procurement law was based upon the statutory foundation first established by the Administrative Code of 1929.
Automobiles had just been invented. Very few persons had telephones. Electronics and computers were unknown. The
procurement process has evolved over a period of 68 years. At the time the prior law was developed, avoiding and
addressing problems was the driving force behind government operations. Public officials were primarily concerned with
fairness in the procurement process and with preventing fraud and collusion. Quality, value, and customer service were
secondary. The IMPACCT Report recommended a change in the basic approach which would bring the Commonwealths
procurement practices into the 20th century.
The IMPACCT Report found that the Commonwealth’s procurement system was not organized into a unified, cohesive
whole. Because responsibilities for the procurement of supplies and services were split between DGS and 08, there were
multiple manuals and standards governing agencies’ purchasing activities. In addition, independent agencies, which at as
their own purchasing agency, had established and were following their own procurement procedures. There were few
standardized forms. This was confusing to agencies and contractors.
Commonwealth agencies had little authority in the procurement process, especially the purchase of commodities.
It took an average of 2.5 to 6 months from the time agencies prepared purchase requisitions until the order was released to
a contractor. Requests for proposals took even longer. Commonwealth agencies had to wait for contractors to provide
performance bonds and payment bonds before contractors could commence work. Needs were required to be advertised in
newspapers for specific periods of time.
The procurement process involved layers of reviews and approvals
DGS was required by law to establish statewide requirements contracts as the principal method of purchasing commodities.
It had been assumed that statewide contracts were more economical, but this may not have been true, especially when local
economies, contractor performance, best value, and return on investment where considered.
Bid security was statutorily required for supplies and construction. Awarded bidders were required to provide performance
bonds. For construction projects over $5,000, contractors were required to provide 100% payment and performance
bonds. Bonds add cost to the procurement prices. Bonds have the effect of prohibiting small businesses from participating
as prime contractors in Commonwealth contracts.
Procurement information was difficult to obtain. Vendors and contractors were required to establish and maintain
communications with all agencies and sometimes with different personnel within the same agency. Agencies were not
aware of other agencies’ needs.
There was no statute requiring Commonwealth agencies to assist small and disadvantaged businesses in the procurement
process. DGS, through Executive Order No. 1996-8, established the BCABD to assist minority and women business
enterprises.
Cooperative Purchasing was limited to participation in DGS commodities contracts by political subdivisions, the State Public
School Building Authority, and private colleges and universities.
The Administrative Code contained specific requirements for the sale and disposal of surplus property which did not give the
Commonwealth enough flexibility to take advantage of methods, procedures, and opportunities to dispose of surplus items
at higher return.
Bidders were generally not permitted to correct omissions in their bid packages. Many otherwise low bids were rejected
because the bid did not contain required information or documentation due to bidder oversight, misunderstanding and
misinterpretation or just not reading the invitation for bids.
Disappointed bidders had no standing to bring legal action to challenge the award of a contract. A disappointed bidder was
required to bring a taxpayer action in Commonwealth Court to enjoin the award of a contract which it believed was
arbitrary, capricious, an abuse of discretion, or in violation of law.
Ethical standards for public contracting were set forth in the Public Officials Ethics Act, the State Adverse Interest Act, and
other myriad laws.
DGS selected architects and engineers through a selections committee which established the fee to be paid through a fee
schedule.

More Information
There is lots of information about the code, the problems, and the history of this legislation available
on the web. Simply go to Dept. of General Services home page
(http://www .d~~pte~, ~
and click in the right-hand column on
“Procurement Law”.
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ePurchasingPl us
(621 pages, $49.95)
www. epurchasingplus. corn

This is the first publication that we’ve publicized other than our own reference texts. This is a great
reference text! It provides lots of information about strategies and tools for ePurchasing, and
contains a large number of case histories. This book incorporates the views and experiences of
more than 30 practitioners. Here is an (edited) executive overview provided by the publisher:
Executive Overview
We all know business is changing and changing fast These changes are driving businesses and customers to demand purchasing
organizations respond rapidly to the changes in the market place. The good news is that technology is an “enabler” that is helping
procurement respond to these new demands.
We are pleased to present the 2nd edition of our book ePurchasingPlus designed to provide the purchasing professional with the
information needed to understand how to transform purchasing using technology. This edition includes the experiences of over 30
“experts & practitioners” in the ePurchasingPlus transformation.
•
i

•
•
•

CEOs of companies that provide ePurchasingPlus tools
Purchasing professionals from US, UK, & Canada
Purchasing professionals from the commercial, government, military & public sectors
Educators and students that research the transformation
Editors of leading “supply chain! procurement” publications

The book centers around our definition of ePurchasingPlus as “a process and a set oftoolsforpurchasing to streamline its
processes and leverage technology to meet the needs ofthe organization
“.

Section 1: The ePurchasing plus Environment:
This section provides an understanding of the environment Purchasing works in and an understanding of the Internet’s development
and associated terminology. Chapter 1 discusses the changing world and how purchasing is expected to change with it. In Chapter 2
the reader will gain an understanding ofthe Internet’s development and associated tenninology. Chapter 3 describes the typical
purchasing process, how organizations have attempted to increase efficiencies, and the new business models that offer the potential
to increase purchasing’s strategic role. Included is a matrix to assess Your Internet Strategy by determining where you are now and
where you would like to be in the future. This section includes a series of questions to Ask YourselfBefore Starting
ePurchasingPlus.
There are three major types of ePurchasing models that purchasers will likely interface with:
(1) Sell side systems that contain the products or services of one or more suppliers.
(2) Buy side systems are those controlled by buyers and often tied into their internal networks or extranets.
(3) Thirdparty intermediaries that include
1) Buying’ intermediaries and agents that deliver a secure site for ePurchasing
2) Consortium Ag,gregators are in effect a group of different buyers who combine their volumes to acquire
common items and
3) Neutral ne/works, are set up by third-party intermediaries to match many buyers to many sellers. Portals are
another term to describe many of the marketplaces, which are being formed, on the Internet.
Section 2: UnderstandingePurchasingPlus:
ePurchasingPlus is a process and a set of tools for purchasing to meet the needs of the organization by streamlining its processes

and leveraging technology.
ePurchasingPlus contains 4 components:
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1. process changes the movement to epurchasing will require changes in some of the purchasing processes.
Reengineenng is a tool that effects these changes. In addition, the Supply Chain as it relates to ePurchasing also
impacts the process changes.
-

2. use of technology tools (etools) etools are used to either automates processes and or provide data visibility to help
purchasers make decisions. 7 tools are reviewed in the text: internet, portals, Supplier Relationship Management
(SRM), eCollaboration, strategic sourcing software, Complex Bids & Sourcing Optimization Software, Reverse
Auctions.
-

3. integration involves everything a business does and everyone the business is in contact with in its day-to-day
operations. Integrated systems include Enterprise Resource Planning Systems that can integrate data so that all
users look at and use the same information.
-

4. Plus (strategy, skills, and activities) the elements of this component include the establishment of the purchasing strategy,
the required people skills that will be needed to implement the transformation, and the changing activities that
will be required to operate the new purchasing organization.
Section 3: Implementing ePurchasingPlus
There are numerous approaches to implementing ePurchasingPlus and it is not our intent to neither discuss nor evaluate them but to
lie out a foundation and provide tools that will help purchasing executives select the “best” approach for their company.
When undertaking ePurchasingPlus activities, the organization will undergo a major change. Preparing the organization for this
change is the first phase of a 2-phased process.
Phase I: Establishing the management environment Leadership, Vision, Commitment, Change process. The objective of this
Phase is to have management demonstrate clearly the leadership needed in order to establish the conditions that will make the
process flourish. Management’s objective is to create a new, more flexible environment and culture that will encourage and accept
change. Gaining the support of top management is a must.
--

Phase IJ: Defining and Implementing the strategy and has 3 steps:
1. Where are we now? This is an in-depth assessment of your organization as it exists today. It includes a strategic view to
include answering questions such as: How do we support the corporate goals? What are the Strengths Weaknesses
Opportunities and Threats (SWOT) facing procurement?
2. Where do we want to be? This implies having a purchasing vision and a strategy. The objective is to produce a
conceptual model of the structure, processes and contents of the proposed new system. The information should
include the main business processes (process view) and the main business functions (functional view).
3. How do we get there? Once future vision is established then we need to start putting a specific business plan together
that includes the factors such as cost, much, people needed, technology and any organizational changes in our
plan. For this step, there are at least 3 decision points that apply:
1. Technology Selection is initially at a high level, not selecting a particular technology I vendor such as
catalogues with Ariba, but a fundamental selection of the what technology is needed to address a specific
issue.
2. Vendor selection currently many of the available vendors are high-risk .com companies that may or may not
be around in 1-2 years. This makes this decision point very difficult and filled with risks.
-

3. Insource or Outsource The technical side of software selection centers around deciding the method an
organization will use to implement ePurchasingPlus. The four major alternatives here include: Internal
development, buying existing software, Application Service Providers (third party firms who host and
manage ePurchasing applications) or Outsourcing.
-

Section 4: Government & Public Sector
Ed Elgart is the Acting Deputy Assistant Secretary of the Army for Procurement and provides a perspective of how the U.S. Army
became involved in ePurchasingPlus type activities and discusses current actions and the future direction.
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Eric Aasured from Wood River Technologies, provides an historical perspective of how the US government and municipalities
began their journey to the ePurchasingPlus world. He then outlines the ePurchasingPlus initiatives that are currently available or in
process.
Case studies I perspectives for this section include:
•

Higher Education Buyers By Doreen Murner, CEO NAEB (National Association ofEducational Buyers) Fulton County
Schools Government to Business (G2B) Solution; The Purchasing Department World Wide Web Site, By Wilma A.
Gibbs-Matthews, Purchasing Agent, Fulton County Schools
—

—

•

eTool Perplections

a

Update 20+ year Old Non-integrated Multifunctional Legacy System City of Alcoa, TN By Steve Hillis, Director of
Department of Support Services, City of Alcoa, TN. Privately- owned e-Marketplaces: City of Lynnwood Taps a Wider
Pool of Vendors By Nancy Locke, Director of Purchasing, City of Lynnwood, Washington

—

A City Point of View, by Bruce Hartmetz, CPPB
-

Michael Asner (Canada) explains that the Canadian Govermnents announced a few years ago an initiative to build an electronic
highway to provide e-commerce capability to the federal government and all the ministries within 3 years.
Section 5: Opinions, Ethics, Supplier Relationships, other Topics
Kevin R. Fitzgerald answers this question Has Technology Met the Expectations of Supply Managers? The answer is much more
complicated than a simple “yes” or “no.” The answer really depends on whom you ask, because the experiences of different people
with business applications of the Internet can vary tremendously, for many reasons. To some users, it has delivered more than
expected. To others, it has been a major expense and a disruptor of business as usual. For all users, the Internet continues to offer
great potential for the future. But the organizations whose leaders truly understand how their supply chains work will be the ones
that prosper. Those who expect the Internet to solve problems by itself are doomed to disappointment.
-

Anthony Napoli, M.S.M., C.P.M. examines the ethics issue as it relates to ePurchasingPlus. He provides information on NAPM
Principles and Standards ofPurchasing Practices and draws conclusions on whether theses principles apply to the ePurchasingPlus
and eCommerce arena. Many professionals do not feel that the NAPM Standards established in 1992 apply to the e-commerce
arena. Anthony believes that these current principles do apply. We will look at #1 Perception, #2 Responsibility to the Employer,
#5 Confidential Infonnation, #6 Treatment of Suppliers, and #11 Responsibility to the Profession. I believe that these are the most
applicable of the twelve standards.
Anass Jabiri, examines the initiatives by companies like inventory management, just-in-time, automated replenishment, vendor
partnerships, dynamic forecasting, vendor-managed inventory, efficient customer response, quick response and so on. Currently, we
can distinguish three forecasting and replenishment processes being used across the retail value chain: the aggregate approach, the
vendor-managed inventory approach and thejointly managed inventory (JMJ) approach to forecasting and replenishment. Software
developers are now facing the challenge of improving their solutions by integrating guidelines published by the CPFR committee to
enable effective collaboration between partners in the supply chain. ERP, supply chain optimization software. PeopleSoft is
developing PeopleSoft eSupplier Collaboration and eSupplier Replenishment which can be accessed through the PeopleSoft
Supplier Portal. According to PeopleSoft these collaborative eBusiness applications enable automatic inventory monitoring and
replenishment requests, and give suppliers the self-service ability to view purchase orders, order details, invoice, payment, receipt,
and account information
Section 6: More Case Studies
Case Studies are provided by Purchasing Process (Strategic Sourcing, Supplier Relationship Management (SRM), Complete
Automated Purchasing System, Req to Check System, Forecasting Requirements, Source Selection) and type of Buying I
Business I Industry Type (eService Business, Non Production Buying Low dollar Purchases, Multiple Catalogues and Suppliers,
MRO Supplies, Web Auctions I Negotiations). Healthcare
—

-

-

—

Section 7: The Future of ePurchasing
The views of two experts former IBM Chairman Lou Gerstner and Don Tapscott, bestselling author of six books, including The
Digital Economy and Growing Up Digital. According to Gerstner, conservative estimates say Internet commerce will easily exceed
$1 trillion in the next few years, representing somewhere between 5 and 10 percent of all business transactions worldwide.
—
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Excellence in Public Procurement:
How does your organization measure up?
In 1995, the National Purchasing Institute established a program designed to recognize
organizational excellence in public procurement. The “Achievement of Excellence in Procurement”
is awarded annually. This prestigious award is presented to those organizations that demonstrate
excellence by obtaining a minimum score on a rating of standardized criteria. The criteria are
designed to measure innovation, professionalism, productivity, and leadership attributes of the
procurement organization.
The Achievement of Excellence in Procurement is sponsored by the California Association of Public
Purchasing Officers (www.cappo.org), Institute for Supply Management (www.ism.ws), Florida
Association of Public Purchasing Officers (www.fappo.org), and National Purchasing Institute
(www.nationalpurchasinginstitute.com). Associate sponsors are the Airport Purchasing Group
(www.airportpurchasinggroup.org),
Texas
Purchasing
Management
Association
(www.texaspma.org), The Innovation Groups (www.ig.org), and U.S.
Communities
(http://www.uscommunities.org/).
You do not have to be a large jurisdiction or city to be successful. All sizes of organizations have been
successful in the past. Various types of jurisdictions have won. Counties, cities, school districts, states,
special districts, and universities are eligible. In 2002, more than 70 jurisdictions applied and were
recognized for their excellence. Winners included Culver City (CA), Dallas (TX), Edmonton (AB,
CANADA), State of Georgia, San Diego (CA), and Washoe County School District (NV).

ACHIEVEMENT OF EXCELLENCE IN PROCUREMENT®
CRITERIA

Has the applicant organization achieved the
following:

1. Published a “How to do Business” booklet within
the past 5 years? (5 pts)

2. Published an “Ethics” policy statement? (5 pts)
3. Published or revised a procurement manual for
internal use within the past 5 years? (5 pts)
4.

Maintained a “continuous improvement” program
comprised of the following:

a. At least two meetings of formal procurement
focus group within past fiscal year (5 pts)

d. Formal vendor training with scheduled and
agendized workshop (5 pts)

5. Centralized procurement authority based in law
(Statute, ordinance, or charter, if applicable)? (10

pts)

6. Internal Procurement Automation?
a. Maintenance of a bidders list (5 pts)
b. User access (e.g., directly enter requisitions,

make on-line status inquiries, enter contract
release orders, etc., by the using agency) (5

pts)

Has the applicant organization achieved

b. Formal procurement customer survey within

past 3 years (5 pts)
c. Formal user agency training (5 pts)

the foflowing:
7. Utilization of Electronic Commerce (electronic
transmission of data with the business
community)?

13.

a. Internet home page with link to purchasing
activities (5 pts)

b. On-line electronic vendor registration (5 pts)

11. Professional Certification?
a. Current Certified Purchasing Manager
(C.P.M.), Certified Professional Contracts
Manager (CPCM) or Certified Public
Purchasing Officer (CPPO) designation earned
by Chief Procurement Official? (10 pts)

c. On-line interactive Request for Quotation RFQ)
process (Spts)
d.

b. Current Certified Purchasing Manager
(C.P,M.), Certified Professional Contracts

Posting of solicitations (Invitations for Bid &

Manager (CPCM), Certified Public Purchasing
Officer (CPPO), Accredited Purchasing
practitioner (A.P.P.) or Certified Public
Purchasing Buyer (CPPB) designation earned
by at least 33% of professional staff? (10 pts)

Request for Proposals) (5 pts)

e. System e-mail notification of formal solicitation
to prospective registered bidders (5 pts)
f.

Distribution of solicitations (IFB & RFP) via the
internet (5 pts)

g. Distribution of formal solicitations (IFB & RFP)
via a fax-on-demand (PC or network based fax
transmission) system (5 pts)
h. Receipt of formal bids & proposals via the
internet (5 pts)
i.

Posting of IFB opening tabulation on internet (5

12.

Education
a. A degree from a four year university or college
earned by the Chief Procurement Official? (5
pts)
b. A degree from a four year university or college
earned by at least 50% of the professional
staff? (5 pts)

13. Established a professional staff training program?
(5 pts)

pts)

j.

Posting of Notice of Award and Award
tabulation (5 pts)

14. Professional staff member with a position in a
national or regional purchasing association during this
fiscal year? (5 pts)

k.

Electronic purchase order to vendor (5 pts)

15. Participation at a national or regional conference as

I.

“Reverse” internet auction system to purchase
materials and supplies (5 pts)

topic within the past two years (5 pts)

a presenter or panel member on a public procurement

m. Internet auction system to dispose of surplus
materials (5 pts)
8. Utilization of a Comprehensive Procurement Card
System. (Spts)
Has the applicant organization achieved the
following:
9. Comprehensive (i.e., not limited to office supplies)

inventory (warehouse) system maintained by the

Has the applicant organization achieved
the following:

16. Adoption of legislation or ordinance based on the
American Bar Association’s Model Procurement Code?
(lopts)
17. Environmental Purchasing?

a. Formal environmental purchasing policy

including reuse, reduce and recycle provisions
(5 pts)

purchasing organization? (5 pts)

10. Use of term (annual or requirements) contracts
for at least 25% of total dollar commodity and services
purchases? (10 pts)

14.

b. Publication within past 3 years of performance
report on environmental purchasing (5 pts)

A Searchable Library of
The Best RFP Practices
From More Than Sixty Jurisdictions
Index of Issues I to 39 of The RFP Report
(Each article contains the corresponding web hotlinks so you can access the complete source documents.)
Issue #39
Common concerns from procurement people throughout North
America
39-1: How do you ensure than an RFP is effective? (References I
web site.)
39-2: What are the steps in an evaluation process? (References 1
web site.)
39-3: How much change can you make in the RFP process?
(References 1 web site.)
39-4: What information should be in the report I make to
management recommending one supplier’s proposal?
(References 1 web site.)
39-5: How do I design the evaluation process? (References 1 web
site.)
39-6: Which events should I document? (References 1 web site.)

37-5: Negotiated Procurement Checklist - A checklist prepared by
the New York State comptroller’s Office summarizing the basic steps
to be taken in a negotiated procurement. 5 pages long. (References 3
web sites.)
Issue #36

-

Model contracts

36-1: Model contracts reduce the risks in complex information
technology procurements - A discussion of the use of model
contracts in several jurisdictions, characteristics of different types of
model contracts; sources of model contracts; checklist of contract
sections. (References 5 web sites.)
36-2: Handling Unanticipated Tasks - The State of california has
developed a policy for handling surprises - work that was totally
unanticipated by both the State and the contractor. (References 1
web site.)
Issue #35 - Ethics!!
Victorian Government Purchasing Board
Massachusetts Policies and Procedures

Issue #38 Negotiations can be scary
Best RFP Practices

35-1: Ethics - In this article, we examine a few representative codes
of ethical behaviour for procurement people. (References 5 web
sites.)

39-1: Negotiations can be scary Procurement people, especially
inexperienced ones, find negotiations difficult. This article identifies
why negotiations is the poor step-child in the RFP process. It then
discusses the legal and policy considerations surrounding
negotiations, the strategic nature of contracts, the role of model
contracts, and the negotiation process. (References 7 web sites.)

35-2: Victorian Government Purchasing Board: A Great Source of
Ideas. This is one of my favourite sites. Every time I examine it, I find
new ideas which can be easily transferred to other jurisdictions.
(References 1 web site.)

38-2: Best RFP Practices - A list of 5 reasons the proposals you
receive are inadequate. A list of 12 of the best web sites for finding
RFP information. (References 12 web sites.)

35-3: Commonwealth of Massachusetts Procurement Policies
and Procedures Handbook - This 276-page handbook is a great
resource for procurement information, It deals with the entire process
from birth to death and much of its focus is on the Request For
Response - their solicitation process. (References web site.)

Issue #37 - Managing the Procurement Function

Issue #34
RFP5 for E-Procurement

37-1: Notes from a Management Briefing: managing the
procurement function is difficult; your problems are not unique;
simple, low cost, easy-to-implement solutions exist; how to manage
effectively; legal considerations; web-based tools; access to
information. (References 5 web sites.)

34-1: State of Missouri: 56 vendors help draft the E-Government
RFP. There are many different ways to develop an RFP. Missouri
invited any interested supplier to participate through group meetings
and a website forum. (References 1 web site.)

37-2: Avoiding Problems - New York State Pre-Audits Each
Proposal Award. The Office of State controller is responsible for
reviewing all contracts and purchase orders over $15,000 before the
contract award. (References 1 web site.)

34-2: But what do you do? In Many public sector bodies,
management doesn’t understand the public policy role that
procurement plays. This list identifies many of the areas in which
procurement adds value to the acquisition process. (References 1
web site.)

37-3: Pitfalls - A table prepared by New York State procurement and
audit staff identifying 22 pitfalls and corresponding possible
solutions/preventive measures.
37-4: Procurement Reform in British Columbia - Excerpts from a
discussion paper identifying the goals for legislation, and their list of
current procurement trends, procurement issues and challenges.
(References 1 web site.)

34-3: The State of Missouri Raises the Bar: All Procurement
Information is Now on Their Website - Anyone can now search
their records and obtain all of the documents used during each
procurement process, including the vendors’ proposals, best and final
offers, and copies of the executed contracts. (References 1 web site.)
34-4: Colorado/Utah E-Procurement System. In Nov. 1999,
colorado and Utah jointly initiated acquisition of a self-funded e-
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procurement system. This article summarizes some of the features of
the RFP. (References 1 web site.)
Issue #33

-

Best Practices and Innovations from New Mexico

33-1: New Mexico seems to have done it right! The th edition of
6
their Procurement Guide contains many details about “best
practices”
and lots of valuable examples. This article highlights a few best
practices from the 225 page handbook including Structured
Evaluation Methodology, The Evaluation committee, Recommended
Evaluation Factors and Weights, contract Negotiations, Establishing
the Subfactors, Pre-Proposal conference Do’s and Donts, best and
final offers, demonstration agenda, quality assurance review, and a
list of procurement manager’s duties and responsibilities.
(References 2 web sites.)
Issue #32 - Four Critical Elements
32-1: How to come in last: Evaluators’ Advice for Writing Losing
Proposals - This article, targeted to vendors who generate woefully
inadequate proposals, is a tongue-in-cheek take on how not to
succeed.
32-2: Best and Final Offers - A discussion of this valuable technique
with examples from Montana, New Mexico, British columbia
(canada), and Massachusetts. (References 4 web sites.)
32-3: Revised Model Procurement Code - In 1979, the American
Bar Association published the Model Procurement code which did, in
fact, become the model for hundreds of jurisdictions. It has been
recently revised and re-issued. An excellent document dealing with
all aspects of public policy and procurement. Unfortunately, only
available in hard-copy. (References 1 web site.)
32-4: Bullet-Proofing Your RFP Process - This workshop by
Michael Asner has been presented all over North America. This
article contains the slides from the workshop which deal with the RFP
process. (References 1 web site.)
325: A good idea - use of a procurement library by potential offerors
in New Mexico. (References 1 web site.)
Issue #31 - RFP Training
31-1: A brief overview of RFP Process Training: who’s\ doing
what; approaches to RFP process training; policy is a key
component; baseline components for effective RFP process training;
samples of RFP training outlines from Alaska, Michael Asner
consulting; Purchasing Management Association of canada; Ontario
Public Buyers Association . (References 7 web sites.)
31-2: New web site dedicated to RFP5 - www .rfpad’~soi~com.
Issue #30 - Unsolicited Proposals
30-1: Unsolicited Proposals: a review of current practices; when
there is no written policy; basic written policy; details policies and
procedures from British columbia, U.S. Dept. of Energy, State of
Virginia, State of colorado. (References 3 web sites.)
Issue #29

interesting and complex. In this article, Michael Moss discusses these
issues from a lawyer’s perspective; mandatory terms in the RFP;
finalizing terms prior to final proposals; negotiating contract with
selected vendors; final thoughts.
28-2: Government of Australia, Competitive Tendering and
Contracting Branch: They have a great web site. One of its I~est
features is the provision of toolkits - collections of information,
examples, best practices, and sources of information on spe- cific
topics; contract management toolkit; risk management toolkit.
28-3: New York State Office of General Services, Procuren’~ent
Services, Technology Contract Guidelines: This is another gureat
site - lots of information about approaches to contracting and ac~ess
to the text of dozens of actual contracts.
28-4: Washington State Dept. of Information Services: Ihis
organization has developed 3 different standard contracts for
information technology covering hardware, software, and services.
28-5: Victoria (Australia) Government Purchasing Board: ~The
policies and best practices guidelines (for information technoI~gy
contracts) developed by this agency cover every step of the
procurement process; information technology terms and conditicjns
guideline; templates; contract details; user guide. 28-5
28-6: California Dept. of General Services: In 1999, Ihe
Procurement Division issued new draft model information technolc~gy
contracts for review and discussion.
Issue #27
27-1: Montana changes the rules - it’s all public; questions ~nd
answers on the revised process. All evaluation committee meetir-’sgs
are now considered “public meetings”, with meeting notices ~nd
agendas posted 72 hours in advance.
27-2: A detailed examination of an evaluationlscoring procedu ~e:
This article contains a sample evaluation process - the actL.ial
description of how to perform the evaluation which is given to t he
Evaluators before beginning their work. This document illustrates
several “good” and “best practices” and defines the specific rules br
assigning scores.
27-3: Sole Source in Virginia: Virginia’s approach to sole sourci ~rag
is well-organized, easy-to-follow and available on their web site, Ttae
Public Procurement Act sets out the rules . This article provid ~s
extracts from the statue, the procurement instructions and a copy of
the prescribed form.
Issue #26
26-1: The Eight Building Blocks of the Evaluation Process: ~n
extract from The Request For Proposal Handbook, McGraw-H ill,
2002, 500 pages, $295. 4. Evaluate the cost; 5. Develop a Short-Li~t;
6. Interview Suppliers; 7. Best and Final Offers; 8. Referenc~e
Checking.
26-2: State-by-State Purchasing Web Sites: National Association of
Procurement Officials has published an index of web sites for all of
the states at www.naspo.org. A review of these sites can provic~e
purchasing executives and web designers with many ideas related ‘10
content. They can help answer the question of what type ~f
information to provide both buyers and vendors. Illinois through
Montana. (References 12 web sites.)

29-1: A brief review of sole sourcing: do your homework, prepare
a written justification, obtain management approval, publicize the
award, publicize the process, provide an annual report, validate
compliance. Examples from Model Procurement Code, Orlando,
Utah, Mississippi, Oregon, NASA, NAFTA, Agreement on Internal
Trade, Alaska, Virginia, Massachusetts. (References 10 web sites.)

26-3: Request For Proposal Check-Off List: This list identiaies thae
23 documents which are to be included in the completed RFP file an
the State of Montana.

Issue #28

Issue #25

28-1: Contract Terms and Conditions: the process by which
contract “Terms and Conditions” is negotiated and finalized is both

25-1: The Eight Building Blocks of the Evaluation Process: k,n
extract from The Request For Proposal Handbook, McGraw-Hi’l,
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2002, 500 pages, $295. 1. Establish Compliance with Mandatory
Requirements; 2. Score the Proposals; 3. Impose Upset Levels.
25-2:State-by-State Purchasing Web Sites: National Association of
Procurement Officials has published an index of web sites for all of
the states at www.nasoo.org. A review of these sites can provide
purchasing executives and web designers with many ideas related to
content. They can help answer the question of what type of
information to provide both buyers and vendors. Alabama through
Idaho. (Reference 11 web sites.)
25-3: In My Opinion: Governments should promote electronic
commerce through public procurement systems, done in a fully open
and competitive environment based on cost-efficient, commercial
solutions that are technology neutral.

#24 Justice Systems
-

24-1: Legal Case Management RFP from Washington State: This
article looks at one solid RFP, and identifies “best practices that have
been incorporated into the documents in both the procurement
process and the associated information technology project. This RFP
is for software. Overall this is an excellent document. Contains
references to sources of RFPs for justice technology.
Issue #23 - Supplier Complaints and Protests: A Canadian
Perspective
23-1: Supplier Complaints and Protests: A Canadian Perspective
Legislation and Policy Guidelines of the Federal Government;
Government Contracts Regulations; Other Statutes; Treasury Board’s
Policy on Procurement; Dept. of Public Works and Government

Services; Provincial Governments and Territories; Duties and Rights

20-2: State of Texas - Request for Offer (document imaging
systems and services) ; a 74-page RFO for a fully integrated records
management and document image processing system.
20-3: Nebraska Secretary of State’s Office (document imaging
systems and services) - a 256-page RFP for Contract Services to
implement a new system. Extremely thorough.
20-4: State of Wisconsin (document imaging systems and
services) - A 40-page RFP to pre-select contractors to provide
services/systems to various State agencies for Document
Management Electronic Imaging Systems.
20-5. BC Film Commission (document imaging systems and
services) - A 30-page RFP for the design, development,
implementation of a Photo Library System.
20-6: State of Kansas Invitation to Quote (document imaging
systems and services) : A 22-page Contract Proposal for Document
Imaging Services for scanning both large and small format
documents.
20-7: Broward County, Florida (document imaging systems and
services) - A 19-page Invitation to bid. To convert 10 years of
microfilmed images to electronic form.
Issue #19
Outsourcing Gains Momentum
19-1: State of Texas - Health and Human Services Commission,
Integrated Enrolment System, Draft RFP

under Public Law - Procedural Fairness; Duties and Rights under
Private Law; Contains extensive footnotes.

19-2: Canada Mortgage & Housing Corp. Alternative Service
Delivery Options - Expression of Interest

Issue #22 - Excellence in Creating RFP5

19-3: State of Wisconsin, Dept. of Administration, Centralized
Printing and Mailing Services RFP

22-1: Seven Examples of Excellence: Examples of excellent
Scoring Systems; examples of excellent description/structuring of the
demonstration phase; excellent description/structuring of the
evaluation process; excellent description structuring of evaluation
criteria; Role of evaluation criteria in the process;
excellent
guidelines for developing RFP documents; excellent definition of
effective evaluation criteria. Contains 37 references.

19-4: State of
Outsourcing RFP

Maine,

Bureau

of

Information

Services

19-5: Province of British Columbia, Information Science &
Technology Agency, Operation of BC Online RFP

Issue #21 - RFP Guidelines and Templates
Great examples from Alaska, Massachusetts and Georgia

Issue #18
Announcing Our Latest Reference Book - Handling Supplier
Complaints and Protests: A Survival Guide of Local and State
Officials

21-1: Alaska - Model RFP: A great example. The RFP shell
developed by the State has 3 groups of important features; (i) the
structure and use of the document; (ii) the instructions provided to the
Procurement Officers; and (iii) the terms included in the RFP itself.

18-1: Our latest reference book - Planning is everything; Putting out
the fire; Start with a solid foundation; Go the extra mile; Handle
protests more effectively; Know the law.

21-2: Massachusetts - Request for Response Handbook: Great
example. In 1996, new regulations dramatically changed the focus
and execution of procurement-related activities. These regulations
introduced a single solicitation concept called the Request for
Response. This xxx page Handbook provides guidance and
examples on every step ofthe RFR Process.
21-3: Georgia - Guidelines and a Template: Great example of a
single-purpose RFP template for “use by all local governmental
entities, including cities, counties, school districts, as well as state
government agencies and Regional Development Centers in
contracting for professional financial and compliance auditing
services.”
Issue #20 - How to acquire document imaging systems and
services: sample RFPs, RFI5, RFO, and lTBs
20-1: State of Utah - Imaging Systems RFP; a 40-page RFP for
complete imaging systems (equipment, software, services and
integration services) for several state agencies.

18-2: Buying Smart: State Procurement Saves Millions. A review
of the NASPO report.
18-3: Government Contracting in Canada. A summary of major
conclusions of a study of federal government procurement practices.
18-4: What about sole source procurements? As part of its
procurement reform process, Mass. Reviewed the role of sole
sourcing and published an easy-to-read discussion of this important
issue.
18-4: Great Web Sites for purchasing executives. Identifies 13
sites,
Issue #17 - Hot Topics
17-1 Year 2000 Consultant RFP from Utah has some interesting
features.
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17-2: Washington State health Care Authority Electronic Document
Image Processing System RFP. A discussion of the highlights of this
RFP.

14-2: Selected Bibliography. Its been a couple of years since we
published a short list of RFP reference material. Here are 26 books
and articles dealing with RFPs, RFIs, and contracts.

17-3: procurement Reform in Massachusetts, Some extracts from
their new Policies and Procedures Manual. Minimum steps in a
procurement. Minimum steps in an RFR Process. Minimum RFR
information. Basic drafting tips.

14-3: Common Purpose Procurement in Ontario. The Ontario
government has adopted a new option for purchasing goods and
services. This process is used to private sector partners to work
closely with the government to develop solutions, This article
identifies key differences between traditional procurement methods
and CPP.

Issue #16
16-1: RFP #1: Nebraska Century Date Change Scoping Project.
The State views this project as one of utmost urgency. The business
processing of the State cannot be allowed to fail. This RFP is
designed to determine the full impact on systems, and to develop a
plan to address the problems associated with any software that will
fail.
16-2: RFP #2: Nebraska Century Date Change Implementation
Project. This RFP was designed to attract a qualified bidder to
design and implement century date changes in all mainframe
application systems software, . The attachments to the RFP were
extensive, almost 400 pages of detail, and provided the suppliers
much information on which to base an effective proposal.
16-3: RFP #3: British Columbia, Ministry of Health, Year 2000
Applications Systems Conversion Project. This RFP related to
preparation of the Year 2000 Three Year Plan, estimating the budget
and resources required to correct our problem, providing expertise in
establishing infrastructure for effective systems management, access
to appropriate support tools,
16-4: Other Year 2000 Items. Short notes dealing with an RFP
issued by the state of Utah, Year 2000 warranties, and the costs of
solving the Year 2000 Problem.
Issue #15 - Some Broader Issues
15-1: Procurement Performance. When performance is measured,
it improves. Recently, in the U.S., the President’s Management
Council addressed the issue of efficiency of the procurement
function. This article describes a set of performance measures which
enable an organization to track its efforts to improve the effectiveness
of its procurement systems.
15-2: RFP Guidelines for Auditing Services. Guidelines are a
helpful creation. They can provide directions for constructing an RFP,
a “how to do it” text. I recently came across some guidelines for
developing an RFP for financial and compliance auditing services an RFP for auditors. While these guidelines were developed for U.S.
local government entities, they could be easily revised for use in
otherjurisdictions.
15-3: Government Tries New Procurement Methods. This article
originally appeared in Emerging Technologies Handbook, published
by Government Technology.
15-4: An Elected Official’s Guide to Procurement. This booklet is
published by Government Finance Officers Association. It is designed
to provide ‘clear and practical answers to the most commonly asked
questions” This book is well-written, easy to understand and can
serve as a model for your suppliers handbook.
Issue #14 - Some thoughts about contracts
14-1: Implementing the world’s largest photo radar system. The
Province of British Columbia is implementing the largest traffic
camera application in the world involving 30 cameras and expected
to generate one million violation tickets in the first year. This article
describes the activities leading to the development of the RFP and
the selection of a supplier.
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14-4: Web Sites. The back page contains a few more Web sites that
have RFP and procurement information. (References 4 web sites.)
14-5: Nightmares. All suppliers were eliminated. We’ve just
started another short topic called Nightmares. These are stories told
in less than 100 words about everything going wrong, major
disasters, and critical errors.
Issue #13 - Common Purpose Procurement
13-1: B.C. Purchasing Announces Joint Solutions Procurement.
Both BC and Ontario have recently sanctioned the used of Common
Purpose Procurement, also called Joint Solutions Procurement.
Using JSP, the client, usually a ministry or agency, selects a project
partner who then works with the government to identify, develop and
implement the solution. This article contains information provided by
BC Purchasing Commission. It outlines the overall approach to JSP
and then provides information about an RFP being developed to
select a contractor using this approach.
13-2: Evaluating Mandatory Requirements. Failure to satisfy a
mandatory requirement eliminates a proposal from further
consideration. To do this, an organization must ensure that it is on
firm ground, that its process, reasons, requirements can survive close
public scrutiny. Suppliers, eliminated at this stage, often demand a
full explanation either privately or through the political process. This
article will help ensure that your mandatory conditions can be easily
defended,
13-3: RFPs and Contracting Practices. Contracting is an integral
part of the RFP process. Yet, contracting procedures vary widely
from jurisdiction to jurisdiction. Variations are found in timing, form,
and flexibility. Some organizations include major contract issues in
their RFP5; others, draft contracts; and still others include mandatory
contractual terms and conditions. In some jurisdictions, suppliers
must use a pre-approved standardized contract. In others, the
organization has developed sample contracts or lists of preferred
clauses.
13-4: More Web Sites. A Canadian magazine and an Australian
state agency are featured.
Issue #12 - Fair and Open Competition
12-1: Fair and Open? A discussion of public sector procurement
practices throughout North America.
“Fair and open competition” is a simple phrase. A statement
embodying several concepts and principles that are the very
cornerstone of public sector procurement. Yet this simple phrase is
subject to a thousand different interpretations, and often gets lost in
the politics and stress occurring in the day-to-day running of a public
sector body. This article describes some of the common problems in
several jurisdictions including the federal government. It suggests
that legislation like that found in Yukon or Alaska could be part of the
solution.
12-2: Web Sites. This article deals with two sites: BC Purchasing
Commission’s new site (which could be a model for other
jurisdictions), and Oregon’s procurement policy.
12-3: Competitive Bidding in California. This brief article
summarizes specific elements of ‘competitive bidding’ that have been
defined by law, regulation and the courts.

-

12-4: Oregon’s Procurement Policy: A good example of an easyto-understand, well-written document. 12-4
Issue #11
11-1: Using the web - a research tool for purchasing
organizations. (References 9 web sites.)
11-2: The California Approach: a more forgiving process. A good
example of a more flexible approach which facilitates the
development of solutions based on discussions. A description of the
key elements: phased development, prior contract approval, and full
disclosure of all administrative and procurement issues.
11-3: Sate of Arizona Procurement Code - This code based on
statutes and administrative rules is contained in a single 120-page
document. (Part II - Conclusion)
Issue #10 - Australia, Arizona and
British Columbia
10-1: Including a strategic alliance in the RFP. Using an RFP to
form a public private partnership.
10-2: The Victorian Government Purchasing Board. A new central
agency playing a major guiding/facilitation role, Role and philosophy
of this central group. Purchasing principles and key policy issues.
10-3: State of Arizona Procurement Code. This code based on
statutes and administrative rules is contained in a single 120page document. (Part I - Some key features.)
Issue #9
9-1: Yukon Regulations. How one of Canada’s smallest jurisdictions
is taking the lead in providing a level playing field, based not on the
whim of a bureaucratically or politically driven process but on law.
9-2: Model RFP. The State of Washington has developed a model
RFP for computer hardware, software and related services. This

model reflects their best practices.
9-3: Remedies. Do you use performance bonds? Irrevocable lines of
credit? Liquidated damages?
Issue #8 - RFPs in Alaska!!
8-1: Alaska: A good example of a jurisdiction in which procurement
practices have been formalized; enshrined in laws, regulations, and
standards. There is a 24-page State Procurement Code setting out
the rules.
8-2: The Building Blocks for construing an evaluation process.
In reviewing a large number of RFPs, only 6 different types of
evaluations were identified: Establishing Compliance; Scoring
Proposals; Developing a Short-List; Interviewing Suppliers;
Evaluating Costs; and Imposing Upset Levels, Many different
evaluation processes can be constructed by combining these blocks.
A discussion of each building block.
Issue #7

7-4: Important Lessons. 9 suggestions for improving your next RFP.
Identified by participants in a recent workshop
Issue #6 - A feature report on
Supplier Protests
6-1: Supplier Protests. A discussion of different approaches to
supplier complaints, protests and appeals. It identifies was to ensure
that your process is publicly defensible, and that supplier protests do
not become public issues. Provides examples, both good and bad, of
how these issues are handled.
6-2: Judgment & The RFP Process. The use of selection panels is
an effective way to replace “objective” with “unbiased”. A description
of how two selection panels composed of internal managers and
outside consultants were used in a major systems outsourcing RFP.
Issue #6
5-1: When do you release results? A discussion of current
practices and policies for releasing information about the evaluation
results.
5-2: Professional Procurement: Adding Value to the Process. A
checklist of important tasks that Professional Purchasers perform.
5-3: Proposal Evaluation Guidelines. The use of standards or
detailed guidelines by evaluators promotes uniformity and
consistency. This set of guidelines defines each of 10 different factors
used in a recent evaluation in terms of both positive and negative
features.
6-4: An Effective Policy. BC Systems Corp. has a policy concerning
RFP5 that is both reasonable and clearly stated. It incorporates many
of the best practices found in other jurisdictions including sending
suppliers a draft RFP for their comments.
Issue #4 - The disclosure vs. secrecy debate
4-1:Evaluation Criteria: A Telling Tale. The results of a review of
19 different RFPs according to the amount of detail related to
evaluation criteria and weights.
4-2: Freedom of Information. New Rules for Old Business. Some
of the changes this legislation is having in B.C.
Issue #3
3-1: Keeping Score. The U.S. Air Force has established guidelines
for evaluating features of proposal. These guidelines are intended to
eliminate personal bias and make the process “visibly fair” and
“publicly defensible’.
3-2: A $10 million Example. Selecting a systems integrator can be
difficult and complex. This article describes 12 of the features of an
RFP - each feature designed to avoid or mitigate a known problem.
3-3: Expensive Lessons. Management Board, a creature of the
Ontario government tries to help its users avoid major problems
associated with RFPs. This article describes 7 major problems and
provides advice on how to avoid them.

7-1: Handling Supplier complains and Protests. An extract from
our recently published report.

Issue #2

7-2: Certifying Compliance. This sample letter from the RFP Officer
on a major procurement describing the audit process.

2-1: Some Important RFP Add-Ons. Features which can make an
RFP more effective and the selection of a supplier easier. 4 options
to consider for your next RFP.

7-3: Supplier Complaints and NAFTA. The North American Free
Trade Agreement identifies the requirements for a complaint process.
Useful in reviewing your own process.

2.2: Recycling RFPs. The table of contents of another organization’s
RFP can be used as a checklist to identify issues which you may not
have considered. Here are 100 items from one RFP for a new
computer system.
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2-3: RFP Rules. The guidelines used by one organization to
determine the level of effort that is justified by the value of the
anticipated contract,

1-3: A three-stage evaluation process. Many products can only be
evaluated by seeing them in action. Product benefits such as “ease of
use” defy written descrit9i;pn but are immediately obvious when
demonstrated, Here’s an outline of a process which incorporates
demonstrations and presentations.

2-4: Standardizing RFPs; The BC Example. The rules and
guidelines issued by the BC Purchasing Commission for use by its
clients.

1-4: An Ontario perspective on evaluation. Ministries in Ontario
must select the proposal which meets all mandatory requirements
and has the lowest evaluated cost, Here’s a look at how it’s done.

-

2-5: Project Manager’s Checklist. For each phase of an RFP
project.

1-5: Reference checking - a better approach. Suppliers only
provide excellent references. So why bother? Here is another way

Issue #1
1-1: The Impact of Using an RFP. An RFP is a valuable
management tool. Here’s a look at it’s impact.

which often yields more information.
Jan 21/03

1-2: Enforcing “most-favored customer” pricing. We all want the
best price, but how do we guarantee this contractually.? Here’s how
the New York City Board of Education does it.

A GREAT SOURCE OF RFPs!
The California Society of Municipal Finance Officers (www.csmfo,orq) consists of more than 1000
members primarily municipal finance officers serving as Finance Directors of cities; finance officers
of other “special district” agencies such as water, sanitation and transportation districts; and
commercial finance professionals, such as brokers and arbitrage specialists.
This organization has established a Virtual Resource Room which contains RFPs submitted by its
members (http://www.csmfo.om/index.cfm?fuseaction=resourceroom). These RFPs cover a Variety
of topics including: Arbitrage Services, Audit Services, Banking, Phone Systems, Website Services,
and Water Rate Analysis.
Some of these RFPs provide valuable information and insights into the process. The Finance
System RFP submitted by Culver City contains a checklist of more than 150 pages which identifies
the features of each of the 17 required modules:
Budget
Accounts Payable
Accounts Receivable
Business License
Cash Receipts
General Ledger

-

Fleet Management
Inventory
Refuse Management
Investment Tracking
Purchasing
Tax Tracking

‘

I-

Human Resources
Payroll
Timekeeping
Fixed Assets
Projects
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Improve Every RFP:
Demand Risk Management Information
RFPs could benefit from a LARGE dose of Risk Management. RFPs are the greatest risk for
procurement people. Let me suggest that your next difficult RFP will attract better proposals if it deals
with risk. Don't ask vendors to describe “their understanding of the project”. Rather, ask them to provide
a 3-page analysis of risks. Let them identify each risk, its source, and the steps that can be taken by each
stakeholder to eliminate or reduce the risk. Then, instruct them to include these tasks in their project plan
(and cost). And finally, award some points for your evaluation of the probability of success with this
proposal. Make risk one of the evaluation factors.
The management of risk is a standard business practice. Risk analysis is the process of assessing,
managing and communicating risks. It is an established profession with books about the subject,
several journals, and associations. Because of the ubiquitous nature of risk, risk analysis is inherently
an interdisciplinary subject with many content-specific applications in engineering, finance, health,
transportation and military systems.
Risk analysis and knowledge about this discipline is all around us. If you do a search on the web using
“risk analysis” or “risk management”, you'll get hundreds of thousands of “hits”: books, associations,
courses, consulting firms, software, articles, regulations, and scholarly papers..
In recent years, risk analysis has emerged from the back room of insurance companies, and disaster
planners. It is now a popular and accepted business tool. The military has always included risk analyses
in its RFPs. However, few non-military RFPs mention risk, and even fewer have Risk Management as an
evaluation factor.
Many government entities such as municipalities have Risk Managers who concern themselves with
activities such as subdivision development, provision of sewer services, and traffic management. But
few deal with RFPs! Or projects!
The Project Management Institute (www.pmi.org), a pre-eminent international accreditation body,
includes risk analysis in its courses. It has a Special Interest Group that deals only with risks. There are
also computer programs designed to help organizations model projects and calculate the related risks.
This issue of The RFP Report provides information about risk management in public sector
procurement. The research for this Issue of The RFP Report did not identify every public body which
deals with risks in its RFP Process. We reviewed hundreds of web sites, not thousands. There are few
articles, guidelines and policies written for states, cities, counties or other government agencies related
to risk. It seems to be a mandatory perspective only at the federal level. This issue is not intended to be
definitive. You will not be an expert after reading these 16 pages. However, this issue does present a
sampling of 9 web-based sources of information about Risk Management and RFPs for your
consideration.
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or otherwise, or incorporated in any
information retrieval systems without
the written permission of the copyright owner.

http://www.basis.act.gov.au/STA/manactp.nsf/ACT+Purchasing
+Guidelines?openVIEW
Of those sites reviewed, this was the best. It provided the most
comprehensive treatment of RISK in the context of the
RFP/Procurement Process. Their approach in terms of policy and
practice is the best model we found in our investigations.
This territory has published a great set of Purchasing Guidelines:
1.
2.
3.
4.
5.

Purchasing Process
Evaluation
Risk Management
Contract Management
Disposals

Topic 3 - Risk Management - has 3 guidelines of interest:
RFP's and the law of contracts

The process of issuing an RFP and receiving
proposals does, by design or inadvertently,

1. Risk Management in the Purchasing Process
2. High Risk Procurement
3. Quality Assurance in Purchasing Goods and Services Information for Purchasing Officers

establish contractual rights and obligations. Each
RFP and the associated process should be

Risk Management is mandated by policy:

reviewed by your lawyer or legal department
prior to issuing the RFP. The examples and

A risk management process should be applied to all purchases.

sample RFP's used throughout this text have been
used in many different jurisdictions in the past.
The author makes no claim about the
appropriateness, correctness, or legal
consequences of these examples or sample RFPs.
Competent legal advice should be obtained to
review your Request For Proposal and the
associated process.

Our Products
Reference Books
• The Request For Proposal Handbook
• Handling Supplier Complaints and Protests
• The RFP Report
• A Searchable Library of the Best RFP Practices
Video
• Creating A Winning Proposal (102 minutes)

Our Web Site
www.proposalsthatwin.com

2.

The extent of the process could range from:
minimal - that is, trained and experienced staff applying standard
procurement processes, which may include the use of inspection, normal
commercial warranties or previous supplier satisfactory performance, for
low risk procurement;
to
significant - high level of planning, analysis and documentation resulting
in a detailed, documented risk management plan for high value, complex
or high risk procurement
The costs incurred in identifying and managing risk should be
commensurate with the identified level of risk to the Territory.

In the rest of this article, we will describe the major features of
each of these 3 guidelines.

Source 1 - Document 1
Risk Management in the Purchasing Process
Table of Contents
1 RISK MANAGEMENT

2 USEFUL CONTACTS

1.1 Introduction

2.1 ACT Purchasing Policy

1.2 Risk Management Planning and Documentation

2.2 Legal Issues

1.3 Stages in Managing Risk

2.3 Insurance and Risk Issues

1.4 Occupational Health and Safety

2.4 Construction Industry Policy

1.5 Quality Assurance
1.6 Insurances and Indemnity

Attachment A - Risk Management Checklist

1.7 Performance Guarantees

Attachment B - Draft Table of Contents for Risk Management
Plan

1.8 Commercial Warranties
1.9 Standard Terms and Conditions of Contract
1.10 Payment
1.11 Capital Works Projects

Attachment C - Risk Assessment on Territory Construction
Projects
Attachment D - Types of Risks
Attachment E - Insurance and Indemnity
Attachment F - Delivery Systems (Capital Works)

This 26-page guideline contains a brief introduction to risk management from a procurement
perspective. It's a great tutorial on the topic. It then provides answers to three fundamental questions:

What is risk management?
The culture, processes, and structures that are directed towards the effective management of potential opportunities and
adverse effects.
Why does it matter?
Risk management:

!

improves the basis for making decisions to meet operational requirements and program objectives;

!

helps to identify risks in the procurement process and ways to treat the risks effectively;

!

contributes to satisfying needs and achieving value for money in buying goods and services; and

!

reduces the cost of procurement to acceptable levels.

A sensible approach to risk in procurement will lead to better planning and outcomes for sellers as well as buyers.
Who is responsible for managing risk?
The person given the task of procuring goods or services is responsible for taking into account all risks at each stage of the
procurement process.
The procurement process is no different to any other process; the risk that things may go wrong is significantly increased if
the people involved are untrained, unskilled or lack experience. Managers must ensure that procurement is carried out using
appropriately skilled staff.
It is a sound risk reduction strategy for agencies to employ the services of specialist service providers to assist in the
delivery of complex procurements such as those involving tenders. Available service providers include the ACT
Government Solicitors Office, ACT Contracts and Purchasing (or specialist procurement unit within Government agencies)
and other private industry suppliers such as solicitors or procurement specialists.
3.

Australian Capital Territory (continued)
This guideline leads you through the steps in Risk Management Planning, and the role of Quality
Assurance as a risk-management tool. As an example of the info in this guideline, here is what they
say about Risk Analysis:
1.3.4 Analyse the Risks
What is the likelihood of the risk event occurring? What are the consequences of the risks occurring? What controls are in
place to prevent or detect potential risks?
For each identified risk, determine its consequences and probability. Identify any existing controls used to manage risk and
evaluate the risks in the context of these existing controls.
The consequences of the identified risks in purchasing affect:
Cost

Almost any occurrence has a cost implication. Consider the consequences
associated with lost time and productivity due to product failure, late delivery,
health and safety problems, industrial volatility, the degree of competition in the
market place, litigation due to contractual failure and cost increases.

Time

Consider the consequences associated with late delivery, poor response to service
calls or delays due to natural events like rain.

Quality

Consider the consequences of the product/service not conforming to specifications
or not meeting user requirements due to poor specifications or poor evaluation.

Purchasing Method

Consider the consequences associated with buyer behaviour and purchasing
processes. Inefficient purchasing processes, mismanagement, fraud, ineffective
contract development and management, or poorly trained buyers are factors
affecting the level of risk associated with a purchase.

This guideline contains several very useful checklists, which can be easily edited and adopted for use
in many other jurisdictions.
Attachment A is a 3-page Risk Management Checklist. It identifies potential risks in 6 different
categories: specifying the requirement, requesting the offer, evaluating offers, developing the contact,
award of contract and contract management.
Attachment B is a Draft Table of Contents for a Risk Management Plan.

RISK MANAGEMENT PLAN
Procurement Description
Scope, issues and objectives
Criteria and critical success factors
Key elements of the procurement
Risk Analysis
List of risks
Table of impacts, likelihoods and risk factors
An evaluation of the risks, including an allocation of priorities to each risk
Priority list of major, moderate and minor risks
Risk Management
Summary of Risk Action Plans for major risks
Summary of management actions for moderate risks
4.

Schedule of minor risks
Identification of residual risks (the remaining level of risk after risk treatment measures have been taken)
which are not commercially insured but which are the responsibility of a government Agency to absorb
Implementation and Monitoring
The risk management organisation
Functions and responsibilities
Reporting
Review and evaluation plan
Attachments
Detailed Risk Action plans for major risks

Appendix D provides examples for 10 different types of risks. For example, for personnel -contractors,
consultants and own staff - it lists the following risks:
Inadequately trained, availability of trained staff
Poor performance
Not trustworthy
Not physically capable
Holidays, sicknesses, strikes
Known offenders for some activity eg:

!
!
!
!
!

Molesters
Petty thieving
Aggressive behaviour
Sexual/Racial
Religious etc

Source 1 - Document #2
High Risk Procurement
Their 4-page guideline for high risk procurements describes the assessment process:
2.1 Identification of High Risk Procurements
To assist in identifying high risk procurements, each project should be assessed in terms of the following indicative
criteria:
!

high value goods and services involving complex technology and requiring specialist knowledge;

!

goods and services that are unique and either require specialist knowledge, or they are characterised by innovation
or design complexity;

!

major, complex contracts for new or upgraded services or support functions;

!

outsourced services especially key support functions, program related functions, and high cost or long term
contracts (eg hospital cleaning);

!

goods requiring controlled storage, handling or delivery conditions;

!

procurements where there is a potential high risk in terms of safety, such as risks of accidents and injury to either
employees or the public; and

!

procurements where risk is a feature either because of political sensitivity, potential impacts on existing
community services, or risk of fraud.

Certain classes of procurement are acknowledged as inherently high risk. A higher standard of competency is required to
undertake high risk procurements, because additional knowledge and skills are the best protection against failure.

5.

Australian Capital Territory (continued)
This guideline deals specifically with information technology:
2.3 Information Technology
It is recognised throughout other Australian jurisdictions that IT procurements are inherently risky. Accordingly, it is
expected that the Board will give particular focus to these procurements.
Procurement risk in IT acquisition arises from several sources:
!

Commonly the procurement of new technology is high cost;

!

IT systems commonly shape core business, or provide essential support to core business;

!

The rapid evolution of technology tends to negate the value of the supplier's past performance records, when used to
confirm supplier capability;

This guideline requires senior approval for high risk procurement:
2.6 Approval of High Risk Procurements
On procurements identified as high risk, the level of APU accreditation required for approvals is one level above that
required for low risk projects. As an example, whereas a low risk procurement valued at $100,000 is approved by an APU
Level 1, a high risk procurement of the same value ($100,000) requires approval by an APU Level 2.
The ACT accreditation system requires APUs to approve a Procurement Methodology Plan for procurements above
$200,000. This Plan should include a copy of the Risk Management Plan for the procurement.

Source 1 - Document #3
Guidelines for Purchasing Officers in the Application of Quality Assurance
in Purchasing Goods and Services
CONTENTS
Policy Statement
Policy Implementation
Scope of Quality Assurance Policy
Aims of the QA Policy
Quality Assurance - What is it?
Quality Assurance and Risk Management
QA Standards Based Requirements
Other Quality Assurance Systems & Standards
Quality System - What is it?
QA Certification
Application - Assessing the Need
Performance and Outcomes
QA Requirements in Purchasing Documentation
Information from Suppliers
Mandatory Requirement
Assessment of Offers
Helpful Organisations
Glossary of Terms

6.

The document links Quality Assurance and Risk Management
Managing the risk associated with the purchase of goods and services is part of the purchasing process. Risk management is a
tool that can help us make better purchasing decisions.
The use of QA as part of the risk management process will assist agencies to deliver their core business services when
purchasing goods or services which are high risk, ie critical or of a complex nature.
The following diagram provides a guide for assessing the level of risk for each purchase.
The majority of ACT Government purchases of goods and services are low risk. Therefore, a benchmark of $50,000 was
adopted under which QA requirements should not normally be specified. However, the risk of each purchase should be
assessed as some low value purchases can be potentially high risk.

Source #2
State of Tennessee - Information Technology Statewide Standards
http://www.state.tn.us/finance/oir/qa/stds/projmgmt/proc.htm
Section 1.1.6 of the planning phase of the Tennessee IT Methodology is to Create/Revise Risk
Approach. They’ve developed two great, easy-to-use tools. The first is a worksheet for assessing
risk; the second, an on-line Risk Assessment which calculates the risk rating based on input from
the users.
Source #2 - Document 1
Risk Assessment Worksheet
Risk Factor
Mainline impact

High Risk
Normal Risk
Major impact on the organization's Minor impact on the organization's
main business and objective goals main business and objective goals

Commitment by
Management

Senior management not actively
involved

Management committed to project

Project Length

Over 1 year

1 year or less

Project Team Size

Over 10 people

10 people or less

Project Team
Experience

Project team staffed with
inexperienced personnel or does not
have appropriate functional and/or
technical skills

Project team staffed with
experienced personnel with
appropriate functional and technical
skills

Percentage of time key Less than 50%
project members
dedicate to the project

More than 50%

Project Manager
Experience

No prior experience in this type
project

Experience in this type project

Number of outside
agencies or
organizations to
coordinate

2 or more

less than 2

High Normal

N/A

State of Tennessee (continued)
User Participation

Minimal user participation

User personnel actively
participating in project

User Support

Users/sponsors are not committed to Strong user sponsorship
project

User Impact

Significant impact on user daily
operations

Cost Benefit Analysis

Approximations used are not based Costs from quotes and proven
on proven practice standards
practice standards (estimating
(estimating guidelines)
guidelines)

Existence of Clear
Business Plan

No

Minimal impact on user daily
operations

Yes, and used for project planning

Scheduled Completion Inflexible completion dates
Completion dates are set but no
(absolute deadline) with little delay other development depends on
tolerance because other
completion
development depends on
completion
Hardware/Software

Vendor or specific equipment or
software does not have proven
record or performance

Vendor or specific equipment or
software has proven record or
performance

System Complexity

Pioneering, new hardware/software, No significant unique or new
extensive software modifications
considerations, minor software
modifications

Project Size

More than 1000 workdays

Less than 1000 workdays

Quality of Data to
Convert

Complex database conversion
requirements or questionable data
integrity

Data conversion is straightforward

Risk Assessment Worksheet Procedures
Place an "X" in the High column if the High Risk definition best describes the risk factor.
Place an "X" in the Normal column if the Normal Risk definition best describes the risk factor. Place an "X" in the N/A column
if the risk factor is not applicable to this project.
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1.

Identify Risk Factors. Several risk factors have been listed on the Risk Assessment Worksheet. Other factors that are
unique to the project can be added to the list on the Risk Assessment Worksheet.

2.

Classify each risk factor as High risk, Normal risk, or Not Applicable.

3.

Document each high risk factor, including a description of how the high risk factor will be mitigated.

4.

Rate the entire project. If any factor is classified high risk, the entire project is rated High Risk.

5.

Revisit the project proposal description and re-word anything affected by the high risk factors.

6.

Put the project number on the top of each page.

7.

Include the Risk Assessment with the project proposal, in the cost benefit section, on a separate worksheet.

Source #2 - Document 2
On-Line Risk Assessment
This is a great start on making risk analysis friendly. The user simply highlights the closest or “best”
answer to a series of questions. When this is done, you simply click on “Calculate Risk” and the
program determines a score from 0 (no risk) to 100% (disaster) for a number of factors.
For example, item 1 is 1. “The scope is:”,
The user selects one of 4 answers:
-

Don’t know
Larger than it should be
Appropriate for this project
Too small to solve the problem.

Item 24 deals with past performance:
24. Past IT projects for this organization have a history of:
-

Don’t know.
Being cancelled or put on hold indefinitely.
Succeeding as planned.
Going over budget.
Going past target completion date.
Using more resources than planned.

My favourite is item 15, dealing with stakeholders:
15. Team members and end users:
-

don't know
are excited about this project
dread this project or can't wait till it's over
have little patience left with this project
have no conflicts and are working well together
have conflicts that are hurting the project
have conflicts but are working through them

ANNOUNCING A NEW PRODUCT TO HELP REDUCE THE RISKS IN EVERY RFP!

A Searchable Library of
The Best RFP Practices
From More Than Sixty Jurisdictions
580 pages of best RFP practicesin hard copy or on a CD
For more information: www.proposalsthatwin.com
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Source #3
Federal Aviation Administration
National Airspace System Documentation
http://nasdocs.faa.gov/nasipubs.htm
This federal agency has published a tutorial providing the novice with an introduction to Risk
Management. In fact, it’s a three-volume set. The first volume provides the overview. While it is, in
places, not designed for the small project, small system, or small RFP, it does contain some
excellent material.
ACQUISITION AND PROGRAM RISK MANAGEMENT GUIDANCE
Volume 1
Cover Page
Preface
Table of Contents - Volume 1
Table of Contents - Volume 2
Table of Contents - Volume 3
List of Figures - Volume 1
List of Tables - Volume 1
Chapter 1 - Introduction
Chapter 2 - Background
Chapter 3 - Risk Concepts
Chapter 4 - The Risk Management Structure
Chapter 5 - Executing The Risk Management Process

Chapter 6 - Risk Management Implementation
Chapter 7 - Risk Management In The NonDevelopmental
Item (NDI) And Commercial Off-The-Shelf (COTS) Arenas
Chapter 8 - Contractor Risk Management
Chapter 9 - The Future of Risk Management
Appendix A - Acronyms
Appendix B - Bibliography
Appendix C - Glossary
Appendix D - Cocomo
Appendix E - Monte Carlo
Cross Reference Index Of Key Terms

Chapter 8 deals with RFPs. In fact it provides sample RFP statements which can be easily adapted
for use in less complex RFPs. Section 8.1 contains these sample statements and is reproduced
below.
8.1 GOVERNMENT RESPONSIBILITIES
In preparing a Request for Proposal (RFP) it is essential that the procuring agency squarely face the fact that risk
management is part of the acquisition strategy. A formal plan of risk evaluation and reduction should be established by the
government very early in each acquisition program. This plan should be tailored to consider the contractor and government
risks. The assessment and analysis of each significant element of program risk should be continued throughout the
acquisition cycle. The acquisition strategy should lower the risks to reasonably acceptable levels. The Procuring agency
should include in the RFP requirements for the offerors to describe their approach to identifying and managing the risk
inherent in the program. These would most probably include areas such as reliability, maintainability, producibility, quality,
design, manufacturing, technology, and research along with many others too numerous to mention. In addition, the RFP
should include data items such as a Risk Management Plan and a Risk Assessment Report in order to insure that the
contractor will seriously plan for risk management and is continuously assessing risk.
8.1.1 Sample RFP statements
Some sample statements, that when tailored appropriately, could be used in an RFP include the following:
8.1.1.1 Executive Summary
"The executive summary shall include a proposal overview which will address expected performance and any other salient
proposal characteristics, and briefly summarize them. As a minimum, risk issues of reliability, maintainability, producib ility,
design, supportability, work to be accomplished, trade-offs, cost, schedules, and other special considerations will be
addressed."
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8.1.1.2 Engineering/Design
"The offeror shall describe the engineering/technical tasks to be accomplished during the D/V program which contribute to
risk reduction and definition of the substantiated system/subsystem concept. The discussion shall contain the following item:
A discussion of major technical risk items associated with the offeror's proposed system concept, including payoffs which
will potentially result from the proposed approach, as well as problem areas. The approach to determining the technical risks
involved in your program and your approach to reducing such risks to acceptable levels shall be identified. The discussion
shall present the criteria to be used to evaluate critical decision points and information requirements, and the process to be
used to develop, evaluate, and implement fallback positions as required."
8.1.1.3 Reliability and Maintainability (R & M)
"Describe your approach to determining the technical risk involved in your R & M program and your approach to reducing
such risks to acceptable levels. This discussion shall present the criteria you plan to use in determining the criticality of
technologies, the techniques used to evaluate critical decision points and information requirements, and the process used to
develop, evaluate, and implement fallback positions as required."
8.1.1.4 Producibility
"Describe the approach to determining the technical risk involved with the design producibility engineering program and the
approach to reducing such risks to acceptable levels. This discussion shall present the criteria you plan to use in determining
the criticality of technologies, the techniques used to evaluate critical decision points and information requirements, and the
process used to develop, evaluate, and implement fallback positions as required."
8.1.1.5 Quality in Design
"Identify quality in design risks and factor these risks into design trade studies."
8.1.1.6 Manufacturing Research/Technology
"Provide an assessment of the likelihood that the system design concept can be produced using existing manufacturing
technology while simultaneously meeting quality, rate, and cost requirements. Include in your analysis and evaluation of the
producibility of the design concept: requirements for critical process capabilities and special tooling development, tests and
demonstrations required for new materials, alternate design approaches, anticipated manufacturing risk, potential cost and
schedule impacts, and industrial base and surge capabilities (where appropriate)."
8.1.1.7 Project Control System
"The offeror shall describe the approach system and methodology for risk management. This discussion will include how
information from functional areas shall be integrated into the risk management process."
8.1.1.8 Manufacturing Planning
"Describe the initial manufacturing planning accomplishment in the following areas: production risk, risk resolution, and
identification of fallback positions, resource requirements, critical materials and processes, long lead requirements,
management systems, organization and staffing, and schedule."
8.1.1.9 Quality Assurance
"Describe any QA risks you foresee for this program and actions planned to reduce the risks."
8.1.1.10 Security
"Operational Risks"
A) Level/Amount of Classified: Identify the levels of classification which will be processed as well as the estimated
hours per month and percent of total material processed for each category.
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Federal Aviation Administration (continued)

B) Sensitivity/Perishability: Identify any significant factors concerning the sensitivity and/or perishability of the
classified data.
C) Frequency of Processing: Identify the classified processing schedule which will be used; e.g., scheduled,
irregular, sporadic, random. Assess the probability of the exact hours of classified use being pinpointed by
unauthorized personnel. Describe any facts of circumstances that would make such determinations difficult."
"Technical Risks"
A) Physical Control Space (PCS): Identify the radius in meters of the physical control space available around the
systems/equipment/facility. Describe the barriers, doors, fences, walls, etc., that define the PCS. Describe the
control exercised over the PCS during duty and non-duty hours. Describe other factors which contribute to control,
such as visitor procedures, escort requirements, searches of personnel and/or vehicles, etc. (PCS is the area within
which only personnel with Government security clearances are allowed unescorted access.)
B) PCS Breaches: Identify the type and location relative to the system of any unfiltered telephone or
communications lines, ungrounded or unfiltered power lines, conduits, heating and air conditioning ducts, water
pipes, etc., that transgress the established PCS.
C) Building Construction: Describe the building in which the system is housed, e.g., concrete block walls,
aluminum doors, no windows.
D) RED/BLACK Installation: Identify whether classified processors were installed in accordance with
RED/BLACK criteria (i.e., installed in accordance with NACSIM 5203).
E) Shielded Enclosure: Identify whether classified processors are operated within an RF shielded enclosure."
8.1.1.11 Evaluation Summary
"The overall evaluation of each proposal may include on-site inspections and results of pre-award surveys to provide
information to the Source Selection Authority regarding offerors current and future capability to perform all aspects of this
program. Risk assessment associated with the major areas of the program will be accomplished. In assessing risk, an
independent judgment of the probability of success, the impact of failure, and the alternatives available to meet the
requirements will be considered."

YES

TO ORDER THE RFP REPORT
Enter my 1-year subscription (4 issues) to The RFP Report
In US $60.00
In Canada $79.18
Payment Enclosed: r VISA

r MC.

r AMEX

Card #: ____________________________ Exp. Date________________

Mail to: Michael Asner Consulting
14941 - 23rd Avenue
Surrey, BC Canada V4A 9X2
To order immediately please
Phone / Fax (604) 530-7881
asner@compuserve.com
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Please Invoice me. My purchase order number is:___________________
Name______________________________________________________
Title_______________________________________________________
Company___________________________________________________
Address____________________________________________________
__________________________________________________________
Phone_____________Fax_____________Email____________________
I understand I may cancel at anytime if I am not satisfied and receive refund for the mailed portion.

Other Sources
Here are some thumbnail sketches of other sources of information about RFPs and Risk
Management. Each provides lots of value.
Source #4 - Defense System Management College
Program Risk Management Teaching Note
http://www.nwc.navy.mil/elect ives_list/EL547/Week2/PM%202%20TN%202.htm
This is a 17-page tutorial about risk management. It begins with a definition of risk management:

Risk management is concerned with the identification of uncertainties that threaten cost, schedule, and performance
objectives, and the development and implementation of actions to best deal with those uncertainties within established limits.
Its primary focus is:
o
To identify and manage risk so that program objectives can best be achieved, and
o
To support development of an acquisition strategy to meet the user’s needs while balancing cost, schedule,
performance, and risk.

It defines the roles of both government and contractors:
Industry inputs should be invited during the initial identification of risks and development of the initial risk management
process and plan. The draft Request for Proposal (RFP) released for industry comment prior to milestone I, is one of the best
tools to help in this effort. If the draft RFP identifies specific risk areas within technical, schedule, and cost, the contractors
can write better proposals to address that risk. Since the contractors are the ones best qualified to identify and evaluate the
risks associated with a program, they should be intimately involved in risk management once they are selected. If they assist
with development of the risk management strategy, not only should the risk abatement plans be more feasible, the contractor
should also be better motivated to manage them.

This note provides an excellent overview of the Risk Management Process.
Source #5 - Project Management Institute (PMI)
http://www.pmi.org
Established in 1969, PMI has 95000 members worldwide. In provides leadership in developing
standards. Their premier document, A Guide to the Project Body of Knowledge (PMBOK® Guide)
has a chapter dealing with risk.
They also have a Specific Interest Group within PMI dealing only with Risk Management.
(www.risksig.com). Visit this site for articles and resources.
Source #6 - Dept. of Defense
Defense Acquisition University
Project Risk Management Plan
http://deskbook.dau.mil/software/gen/impl-plan.html
13.

Other Sources (continued)
The Defense Acquisition University has developed a toolkit for Enterprise Integration which includes
a chapter dealing with risk, Chapter 9 - Assess Project Risk. This chapter contains a 32-page risk
management plan and template. While the template may be too detailed and too intensive for
smaller projects, it is a good model of the tasks associated with managing risks. Here is the table of
contents:
TABLE OF CONTENTS
Section
1

INTRODUCTION
1.1
1.2
1.3
1.4
1.5

2.0
2.1

3.0
3.1
3.2
4.0

PURPOSE
OBJECTIVES
SCOPE & CONTEXT
GUIDING PRINCIPLES
REFERENCE DOCUMENTS
RISK MANAGEMENT ORGANIZATION
PROCESS RESPONSIBILITY
2.1.1
PMO Risk and Issue Manager/RIM Team
2.1.2
Risk Originator
2.1.3
Risk Owner
2.1.4
Project Management Office (PMO)
2.1.5
Steering Committee
2.1.6
Independent Risk Auditors
RISK MANAGEMENT INFORMATION
DETAIL RISK ATTRIBUT ES
RISK REFERENCE MODEL
RISK MANAGEMENT PROCESS

4.1
4.2

RISK MANAGEMENT PLANNING
RISK MANAGEMENT EXECUTION
4.2.1
Risk Management Execution Process Steps
4.2.2
Risk Escalation Procedures
4.2.3
Risk and Issue Management (RIM) Team Meeting
4.2.4
Feedback and Reporting Processes
4.3 RISK MANAGEMENT CLOSEOUT
5.0

RISK MANAGEMENT TOOL

5.1
5.2

ACCESSING THE RISK-TRACKING DATABASE
USING THE RISK INPUT FORM\
5.2.1
Accessing the Risk Input Form
5.2.2
Creating a Risk
5.2.3
Viewing/Updating a Risk
5.2.4
Create New Action Items
5.2.5
Viewing/Updating an Action Items
5.3 CONTACT & ADMINISTRA TIVE INFORMATION
5.3.1
Program Risks Information
5.3.2
Risk-Tracking Database
6.0

14.

Performance Measures

Source #7 - Boeing
RFP Model
http://www.boeing.com/defense-space/ic/fcs/bia/sdd_rfp_desc.html
Boeing has published a sample RFP
t for selecting subcontractors under he Future Combat
Systems program. Section 2.1.3 contains their suggested risk rating scale:

In conjunction with assessing proposal merit is the assessment of proposal risk, i.e., each element and subfactor within the
Technical/Management Evaluation Factor will be assessed for proposal risk as well as for merit. The proposal risk
assessment will be accomplished by an adjectival rating scale supported by a strengths and weaknesses narrative analysis. A
sample proposal risk rating scale is shown below.

ADJECTIVAL

DESCRIPTION

Low Risk

Any proposal weaknesses have little potential to cause disruption of schedule, increase cost, or
degradation of performance. Normal subcontractor effort and normal Boeing monitoring will
probably minimize any difficulties.

Moderate Risk

Approach has weaknesses that can potentially cause disruption of schedule, increase cost, or
degradation of performance. However, special subcontractor emphasis and close Boeing
monitoring will probably minimize difficulties.

High Risk

Approach has weaknesses that have the potential to cause serious disruption of schedule,
increase in cost, or degradation of performance even with special subcontractor emphasis and
close Boeing monitoring.

Boeing also suggests a rating scale for past performance:
3.1.1 Past Performance Risk Rating Scale
The assessment of performance risk will be accomplished by a color or adjectival scoring system supported by a strengths
and weaknesses narrative analysis. A sample performance risk rating scale is shown below:

ADJECTIVAL

COLOR

DESCRIPTION

Low Risk

Dark Blue

Based on RFP-respondent’s past performance record, essentially no doubt exists
that the respondent will successfully perform the required effort.

Moderate Risk

Green

Based on RFP-respondent’s past performance record, some doubt exists that the
respondent will successfully perform the required effort

High Risk

Red

Based on RFP-respondent’s past performance record, extreme doubt exists that
the respondent will successfully perform the required effort

Unknown Risk

White

No relevant performance record is identifiable upon which to base a
meaningful performance risk prediction. A search was unable to identify
any relevant past performance information for the RFP-respondent or key
team members/subcontractors or their key personnel. This is neither a
negative or positive assessment.
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Source #8
Air Force Federal Acquisition Regulations
http://farsite.hill.af.mil/VFAFFAR1.HTM
These Regulations are a great source of ideas and best practices. Here is what FAR says about
risk ratings:

(B) Proposal risk assessment focuses on the weaknesses associated with an offeror's proposed approach.
Assessment of proposal risk is done at the subfactor (or element, if used) level, and includes potential for disruption
of schedule, increased cost, degradation of performance, and the need for increased Government oversight as well
as the likelihood of unsuccessful contract performance. For any weakness identified, the evaluation shall address the
offeror's proposal for mitigating those weaknesses and why that approach is or is not manageable. Note that if a
combination of significant weaknesses leads to unacceptably high proposal risk, this is a deficiency in the proposal.
Proposal risk shall be evaluated using the following ratings:
TABLE 5315-4- PROPOSAL RISK RATINGS
Rating

Definition

High

Likely to cause significant disruption of schedule, increased cost or degradation of performance. Risk
may be unacceptable even with special contractor emphasis and close Government monitoring.

Moderate

Can potentially cause some disruption of schedule, increased cost, or degradation of performance.
Special contractor emphasis and close Government monitoring will probably be able to overcome
difficulties.

Low

Has little potential to cause disruption of schedule, increased cost or degradation of performance.
Normal contractor effort and normal Government monitoring will probably be able to overcome
difficulties.

Source #9 - Government of Nova Scotia Health Infrastructure Atlantic Project
Risk Management Plan
http://www.gov.ns.ca/heal/hia/project/Risk%20Management.pdf
This 7-page plan is easy-to-understand and illustrative of the inherent value in Risk Management.
It’s worth reviewing!

Have you used Risk Management in an RFP?
We’d Like to hear about it. Send us a copy.
asner@compuserve.com
16.

