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INTRODUCTION 

Purpose and scope of document 
This document provides guidance to Victorian government employees to help them establish and maintain high standards of probity in tendering activities. The aim is to provide advice and guidance, not to impose hard and fast rules. The minimum, mandatory probity requirements for Government contracting are documented separately in the Probity Policy. 

The focus of this document is on the handling of probity in large and complex transactions (usually over $10 million), including those developed under the Partnerships Victoria policy. However, the general principles of good practice in probity should be applied to all other transactions regardless of value. 

What are key requirements? 
There are a number of key requirements to promote probity. Agencies should consider these key requirements throughout all stages of the process. The key requirements are: · 
· fairness and impartiality; 

· use of a competitive process; 

· consistency and transparency of process; 

· security and confidentiality; 

· identification and resolution of conflicts of interest; and 

· development of a probity plan 

What is probity? 
The dictionary definition of probity refers to uprightness, honesty, proper and ethical conduct and propriety in dealings. Within Government, the word "probity" is often used in a general sense to mean "good process." 

A tendering process which conforms with the expected standards of probity is one in which clear procedures, consistent with the Government's policies and legislation and the legitimate interests of bidders, are established, understood and observed from the outset. All bidders should be treated consistently and equitably in accordance with these procedures. Decisions should be made in a transparent manner which allows them to be understood and justified subsequently. 

Objectives of a probity process 
The issue of probity in the tendering and contracting process is the responsibility of all stakeholders involved in the process. The broad objectives of the probity process for all stakeholders should be to: ·
· ensure conformity to processes; 

· provide accountability; 

· ensure that the interests of tenderers are protected by an equitable process; 

· ensure that all bids will be assessed against the same criteria;· 

· preserve public and tenderer confidence in government processes; and 

· improve defensibility of decisions to potential legal challenge. 

Why is probity important? 
Positive outcomes that should result from procedural integrity include: · 
· avoidance of conflicts/problems; 

· avoidance of corrupt practices; 

· improvements in public sector integrity through organisational and attitudinal change; 

· reassurance to the community and those wishing to do business with the public sector that the process and outcome can be trusted; 

· provision of an objective and independent view on the probity of the process; and 

· minimisation of potential for litigation. 

The accountability for ensuring good tender process 
The Government team managing a transaction and all other personnel directly or indirectly involved must be fully accountable for the process, in line with accepted standards of probity. This can include anyone from a junior staff member to the Secretary, and external specialists associated with the tender process. To help it fulfil this role, the team (or the agency of which it is a part) may appoint a probity auditor - an external consultant engaged to provide independent oversight of probity issues. In recent years, probity auditors have increasingly been used by Government for particularly large, complex or sensitive transactions. This document discusses the probity auditor's role and the circumstances in which one should be engaged. 

The appointment of a probity auditor does not reduce the accountability of the project team for running a good process. The Government cannot transfer responsibility to an outside auditor. It can take advice and receive support from that auditor during or after a tendering process, but government employees must retain primary accountability for ensuring that high probity standards are met. 

Project teams do not operate in isolation from the wider government environment. Management of probity across a department or agency - establishing a general framework which meets "whole of government" standards - lies with the departmental Secretary, advised as necessary by the Department's Audit Committee and the APU established under delegation from the VGPB. The Secretary should be available to advise, scrutinise and if necessary overrule project teams if he or she believes that a process is inadequate in any way. 

MANAGING A GOOD PROCESS
This section describes the main probity-related issues likely to arise during a major tendering process, and the steps which Government project teams should take to anticipate and resolve them. It deals with: · 
· probity plans; 

· internal organisation and decision-making processes; 

· confidentiality and disclosure; 

· proprietary information; 

· provision of information to bidders; 

· the RFT; 

· non-conforming bids; 

· dealing with conflicts of interest; 

· bid evaluation and selection; 

· consultation within government; 

· establishing a probity culture; and 

· dealing with queries on probity. 

Probity Plans
For all tenders likely to exceed $10 million in value, it is government policy that the project team responsible should prepare a probity plan which is at least as rigorous as that contained in these guidelines. This document is intended to help project teams meet that requirement. 
Internal organisation and decision-making processes 
A key element in establishing a good tendering process is to define clearly who is to make the important decisions at the various stages in the process. Particularly in major tendering processes, it is important to be clear about the procedures for:· 
· authorising the documents which set the framework for the tendering process (including advertisements for Registrations of Interest (ROI), Requests for Tender (RFT) and Information Memoranda); 

· analysing bids, preparing recommendations and making decisions on shortlisting and preferred bidder selection; 

· managing liaison with bidding parties, providing information to them and negotiating with them; 

· handling bidder information; 

· consultation with Ministers, departmental purchasing authorities and other parts of government which are not directly involved in the management of the tendering process but have an interest in its conduct and outcome; and 

· resolving probity and process questions as they arise. 

Before a tendering process gets under way, these high level organisational and process issues should normally be discussed, agreed, documented and disseminated to the officials and agencies within government which have an interest. If organisational requirements or decision-making procedures change materially during a process, the documentation should be updated and recirculated. 

Internal process documentation should make clear which officer or group of officers is ultimately accountable for each key decision in the tendering process. Decision-making bodies should be constituted as formal committees, with a defined membership, terms of reference and chairing arrangements. Agendas and minutes should be produced, endorsed by the committees and appropriately filed. Where a hierarchy of committees exists, it is important to be clear about which committee is to make decisions and which committee is to provide the advice on which those decisions are to be based. 
Confidentiality and disclosure 
The Government is committed to a policy of openness and transparency in all its dealings, including commercial tendering activity. Nonetheless, a strong measure of confidentiality may be required during a tendering process in order to protect both the competitive position of individual bidders and the commercial interests of government, subject to the provisions of the Freedom of Information Act. 
Personal confidentiality obligations 
All public servants are under a general obligation of confidentiality to their employer. Other people involved in a tender process are not, and must be asked to give an undertaking to protect the confidentiality of all the information they obtain in the course of a tendering process. The undertaking should be signed by all advisers and consultants who may be privy to commercially sensitive bid information. A confidentiality agreement is available for that purpose and is attached to the Probity Plan Template.
Disclosure of contractual information 
The Government has recently announced a new policy on the public disclosure of tender and contract related information, Ensuring Openness and Probity in Victorian Government Contracts. This policy and accompanying guidelines are available at the VGPB website. In brief, it requires that: · 
· Once a tender process is complete and a contract has been awarded, the Government should voluntarily disclose details of that contract on the VGPB website. Contracts over $10 million in value should be published in full, others should be published in summary form. 

· Only trade secrets or genuinely confidential business information should be withheld from the versions of the contracts which are disclosed, along with material which if disclosed would harm the public interest. The Freedom of Information Act defines confidential business information as material which, if disclosed, is "likely to expose[a private sector contractor unreasonably to disadvantage". 

· Other tender-related information which might contain sensitive information (such as information provided by bidders as part of their tenders and material related to bid evaluation) need not be disclosed by the Government. 

· Such information may, however, become public by other means. It could, for instance, be subject to an application under the Freedom of Information Act and, ultimately, if the Government continues to oppose disclosure, to appeal through the Victorian Civil and Administrative Tribunal. The Auditor-General, the Ombudsman and Parliamentary Committees may access and publish any information they wish, pursuant to their statutory powers and functions. For these reasons, government agencies should avoid giving bidders absolute assurances about the confidentiality that will be accorded to the information they provide 
Physical security of documents 
Notwithstanding any assurances that the Government provides on the disclosure of sensitive information, bidders may be concerned to ensure that information they provide does not leak out to competitors or pass into the public domain. A lack of bidder confidence on security could deter contractors from bidding or reduce the detail and volume of information provided in support of bids - neither of which would be in the Government's interests. The incorrect release of information could cause a tender process to be aborted and the process recommenced in a manner affording equity to all parties. Government agencies should therefore establish clear security procedures for handling tender-related documents (that is, tender documents produced either by bidders or by the State which may contain commercially sensitive information). In particular, project teams should consider adopting the following the rules: 
· all staff and advisers with access to tender-related information should sign an appropriate confidentiality undertaking; 

· documents which contain tender-related, commercially sensitive information should be stored at all times in secure conditions, with access only for authorised persons; 

· only authorised staff with a direct 'need to know' should be privy to tender-related commercially sensitive information; 

· limited numbers of copies of tender-related documents should be produced, and each copy should be numbered; and 

· the security arrangements adopted by the project team should be subject to review and approval by an appropriate independent person, such as the agency's Audit Committee or a probity auditor. 

Proprietary information 
A separate but related confidentiality issue in the bidding process is the handling of proprietary business information. In major tendering exercises, including those for Partnerships Victoria projects, the Government may wish to give private sector bidders the opportunity to compete against each other on the basis of quality and innovation as well as price. Bidders will want to be sure that ideas they consider to be proprietary will not be communicated to competitors, negating the advantage they might gain and compromising their ability to compete effectively in future tender competitions. The project team needs to establish ground-rules to ensure both that bidders have confidence in the process and that the Government is not unreasonably prevented from sharing non-proprietary information with other bidders.

One way of dealing with these problems is for project teams to define early in the bidding process the categories of information which the Government agrees should be treated as "proprietary." Within this framework, if bidders are unclear about the treatment the Government will accord to specific proposals, they should be given the opportunity to seek a ruling from the State before they submit their bids.

Provision of information to bidders 
It is a general principle in government transactions that all bidders should have the same opportunities to access tender-related information. Government should not discriminate between bidders in the provision of information. 

In order to ensure that information is provided in accordance with this principle of non-discrimination, the Government should take steps, before the tendering process commences, to establish sound internal processes for controlling and monitoring the flow of information to and from bidders. Project teams should establish procedures along the following lines: 

Contact points: A small group of officers and/or advisers should be authorised to deal directly with bidders. The smaller this group can be kept, the better. It may be sensible to nominate a senior officer who can act as the main contact point. This officer could be given the power to authorise others to communicate with bidders when required (recognising that extensive contact with bidders may be required during certain phases of the tender process). 

Recording discussions: Arrangements should be made for documenting key discussions with bidders, including minutes recording the main points raised in face-to-face meetings and telephone conversations.

Approving correspondence: Procedures should be established for senior officers within the project team to review and authorise draft correspondence with bidders, recognising the need to send consistent and internally agreed messages to all bidders.

Filing: Teams should set up a properly organised system for filing and retrieving correspondence with bidders and other bid-related records. 

Verification: Teams will need to establish suitable procedures for collecting and verifying the data which is provided to bidders.
Other contact: Procedures should be established to ensure that site visits, data rooms, briefing sessions, clarification meetings and other direct contact with bidders are handled in a way which affords all bidders the same opportunity to acquire information about the tender process. All commercial information (e.g. Information Memoranda) and information about the conduct of the tender process (e.g. Requests for Tender) should be made available to all bidders, in the same form and at the same time. 

Taken together, these processes should minimise the risks of discriminatory conduct and of disputes with bidders, not least by allowing the Government to demonstrate that it has taken all reasonable steps to ensure that all bidders are provided with the same opportunities to gain information. 

In particularly large, sensitive or complex transactions, where a probity auditor has been appointed, it should be part of the auditor's brief to certify that the procedures outlined above have been established and adhered to. 

Tender Process and Rules - Registration of Interest (ROI) and Request for Tender (RFT) 
The rules governing the conduct of the tender process should be documented clearly in the ROI or RFT, which should be provided to all bidders at the beginning of the process. These rules should normally cover: 
· any restrictions on the eligibility of parties to bid; 

· the scope, content and format required of conforming bids; 

· any mandatory requirements of bids or bidders, for instance, any skills or experience which the bidder must possess in order to participate in the tendering process; 

· a statement of the State's objectives for the tender and the criteria against which bids are to be evaluated; 

· the deadline for the submission of bids, and the location at which they are to be lodged; 

· procedures for handling day-to-day contact between the project team and bidders; 

· details of any parties which bidders are prohibited to contact; 

· other procedures governing the provision of information to bidders, including any confidentiality arrangement; and 

· a statement of the State's rights - for instance, to terminate the tender process or unilaterally vary the rules which govern it. 

The ROI or RFT is the key probity-related document in the tender process and should normally be agreed by all interested parties (including the probity auditor) before it is finalised and sent to bidders. 

The ROI or RFT has legal status and the Government is bound by its terms. This was underlined in the Hughes Aircraft Case, a landmark legal judgement in 1997 in which the Federal Court of Australia found that the Civil Aviation Authority (CAA) had acted illegally by failing to adhere to the bid evaluation criteria described in the RFT for a new air traffic control system. The Court found that, after bids had been submitted, the CAA had changed the selection criteria, giving more weight to a particular criterion than the RFT had stipulated. The CAA did this without telling the bidders and without asking them to re-bid on the basis of the revised criteria. By departing in this way from the terms of its own RFT, the CAA had breached a process contract it had implicitly entered into with the bidding parties. 

Against this background, it is essential that the ROI or RFT be carefully drafted to provide a flexible framework in which both the Government and the market can have confidence. Where the ROI or RFT contains a clear rule (such as a deadline), it should be applied strictly. If, on the other hand, the Government envisages circumstances in which it may wish to tolerate minor errors or variances from its bidding rules, it should include appropriately explicit provisions to that effect in the RFT. 

Non-conforming bids 
The Government may wish to encourage bidders to generate innovative ideas which depart from its own basic contract specification (e.g. by proposing a longer contract term or a novel allocation of risk). If this is the case, the project team should take care to spell out in the RFT the approach it intends to take to evaluating non-conforming bids of this kind. Specifically, when the Government makes decisions on the selection of bidders, it will need to do so against consistent and equitable criteria. Bids which do not conform with RFT requirements cannot be compared on a like-for-like basis with bids which meet those requirements. The RFT could therefore require that, at minimum, all bidders should submit fully conforming bids to provide a basis for comparative evaluation. Non-conforming bids could be submitted as optional extras. 

Dealing with conflicts of interest 
A conflict of interest arises where a participant in or adviser to a project team has an affiliation or interest which might be seen to prejudice his or her impartiality. Conflicts of interest are commonplace and, provided they are identified early and dealt with effectively, they need not be indicative of any wrongdoing. 

It is crucially important for conflict of interest to the addressed at the earliest stages of the tender process. Departments can either develop their own processes to deal with conflicts, or they can use the template Declaration of Interest attached to the Probity Plan. This is based on the Code of Conduct for the Victorian Public Sector published by the Office of the Public Service Commissioner and on Policy 2.1 of the VGPB Supply Policies and Guidelines. The form identifies the key areas in which it is possible that a conflict may arise, including non-financial conflicts. 

Some individuals may have lodged a current Declaration of Private Interests with their department or Agency. These declarations are made in the context of an individual's general range of duties. The proforma serves to record consideration of the relevance of any interests (pecuniary or otherwise) to the specific contracting matter at hand. 

Responses to a conflict or potential conflict may vary. At one extreme, a conflict may result in an individual or adviser being redeployed on to other full-time duties. At the other end of the scale, it may be resolved simply by documenting and declaring the conflict. The key point is to ensure that all the participants in the project team, including advisers to it, declare their interests before the tendering process commences, and that external advice is taken to ensure that any issues arising are resolved. 

Bid evaluation and selection 
An important feature of a well managed tendering process is consistency in the development and application of bid evaluation criteria. The market will not have confidence in a process in which bid evaluation criteria are poorly defined or inconsistently applied, and bidders will find it hard to understand and meet the Government's requirements. 

The starting point in the formulation of bid evaluation criteria is to draw up a simple set of government objectives for the tendering process. These objectives should be understood and supported from the outset by the key participants in the tendering process. 

The next step will be to translate those high level objectives into a set of bid evaluation and/or hurdle criteria for inclusion in the RFT. Hurdle criteria are mandatory requirements which all bidders must meet. Such criteria could include requirements that bidders should have access to particular types of experience/expertise and to adequate funding to support the delivery of their bid. The key point about hurdle criteria, which distinguishes them from other bid evaluation criteria, is that they are either met or not met - there is no element of comparative judgement involved. 

Bid evaluation criteria should be simply and clearly expressed, and should capture all the considerations the Government intends to take into account when evaluating bids. Provided it does so explicitly in the RFT, the State may reserve the right to apply such other criteria and have regard to such other matters as, in its absolute discretion, it regards as relevant. It is critical, however, that: 
· evaluation criteria are applied consistently and transparently to all bidders and to all bids; and 

· the process by which bids are to be evaluated is documented fully in advance, with a clear allocation of responsibility between those evaluating the bids, those charged with making recommendations on the selection of the successful or preferred bidder, and those responsible for making final decisions. This hierarchy of analysis and approval is designed to ensure that decisions are scrutinised rigorously and authorised at an appropriately senior level within government 

Each stage of this process - evaluation, recommendation and decision - should be comprehensively documented, and tied explicitly to the bid evaluation criteria contained in the RFT. Each bid should be subject to its own written evaluation in line with the evaluation criteria. 

Recommendations as to the successful bidder should be founded on a comparative analysis of individual bid evaluation reports, which again should refer directly to the bid evaluation criteria. If the selection of the successful bidder rests on a trade-off between criteria, this should be made explicit in the report, with the thinking behind the ultimate decision clearly explained. 

Full records should be kept on file, presenting auditors and others with a clear paper trail, enabling them readily to understand how and why specific recommendations were made and decisions taken. 

A guideline on bid analysis evaluation which is available at the VGPB website.

Consultation within Government 
It is important to recognise the interests of other public sector stakeholders in the tender process and ensure that they are consulted at appropriate stages. External consultation by project teams helps to ensure that they act in line with wider government policy and budgetary/process requirements. It may also improve the quality of decision-making based on the external consultants' expertise and experience.
Key stages in the tender process at which it may be important for project teams to consult within government are: 
· Initial decision to proceed with tender - ensuring that before any tendering exercise is brought to the market it has the necessary approvals, for instance from the Department of Treasury and Finance or from the Minister responsible. 

· Tender objectives and bid evaluation criteria - defining the objectives of a transaction is a key task which will guide the rest of the process and which is likely to require consultation with stakeholders. 

· Formulation of probity policies - the VGPB, the departmental Secretary and the APU are all likely to have an interest in ensuring that the specific probity policies prepared for a tendering process meet the general probity standards the Government has set. 

· RFT content - project teams should obtain agreement from stakeholders and advisers on the RFT, the legally binding document which will set the framework for the whole tendering process. 

· Preferred bidder announcement - once bids have been received and evaluated, and a preferred bidder has been selected, project teams for major transactions (especially those likely to attract public comment or criticism) should normally inform and consult Ministerial advisers and communications officers about the handling and timing of any public announcement. 

This list is not exhaustive. Depending on the scale, complexity and sensitivity of the transaction, it may well be necessary to consult more extensively than this. Project teams need to ensure, however, that the confidentiality of commercial information and the integrity of the decision-making process are protected. Consultation needs to be managed carefully to avoid any perception that undue influence from outside parties has occurred in a tender process.

Promoting a probity culture 
The mere existence of probity policies and rules does not guarantee that staff engaged in project teams and other personnel associated with the tender will understand or embrace them. A concerted effort will usually be required by senior managers to explain and promote probity principles, in such a way that it they become an integral part of day-to-day working and decision-making. Presentations, seminars and workshops can help to achieve this objective, as can the production of clearly worded guidance documents which staff can read and use as reference material. If a probity auditor is appointed, staff will need to be briefed clearly as to the auditor's role, when he/she should be present and when issues ought to be referred to the auditor for discussion or decision. 

Dealing with problems and queries on probity 
During any tender process, it is likely that probity issues will arise which have not been anticipated in guidelines such as these. In these circumstances, staff in project teams should be encouraged to draw the matter quickly to the attention of an appropriate officer for advice and resolution. Generally, staff should address any concern in the first instance to their immediate line manager and/or the head of the project team. 
Unless the initial probity concern is found to be obviously groundless, it is recommended that staff involved document the issue and record who was consulted and how it was resolved.

Breaches of the tendering process 
In spite of best endeavours to maintain a robust tendering process, some breaches may occur.

In the event that an error or omission in the tender process nevertheless occurs, the department should seek legal advice and not enter into any immediate communications with tenderer(s) until strategy options have been considered to address the concern. Options for legal and/or other solutions should then be adopted to address any potential problems at later stages of the process. Tenderers should be informed of any changes to the process or new factors which may affect their offers. 

If a probity auditor is engaged, he or she also should be informed of the matter. 
It is also strongly recommended that all Conditions of Tendering include an obligation on tenderers to inform Departments of any alleged breaches of the tender process. An example of such an arrangement is in the VGPB Conditions of Tendering. 

EXTERNAL PROBITY SERVICES

In any major Government transaction, probity processes may need to be checked by someone independent of the transaction team. In some cases, this is best achieved by engaging an independent person to act as probity auditor. 

There is a distinction between probity auditors and probity advisers which is clarified in the policy. 

When is a Probity Auditor necessary? 
The APU of each Department has overall responsibility for ensuring that Departmental activities conform with probity policies and due process. The departmental Secretary, advised as necessary by the APU or the Audit Committee and in consultation with the head of the project team, is responsible for deciding the type of independent probity audit which is appropriate for a particular transaction. The Secretary could decide that someone within government should be asked to provide ad hoc advice and subsequent sign-off for the transaction. Alternatively, the Secretary could opt to appoint a probity auditor from outside government.

An external probity auditor may be needed where:

· the transaction is of high value (e.g. over $10 million;) 

· the matter is highly complex, unusual or contentious; or 

· the nature of the market place makes bidder grievances more likely (e.g. where commercial secrets are commonplace, or where competition is particularly fierce). 

Probity auditors are often highly experienced consultants, and the expense of hiring them needs to be taken into account by the Secretary in deciding whether or not to make the appointment. 

NOTE: 
It is important to ensure that, if a probity auditor is to be engaged, this is done early in the tender process, well before tender documents are finalised. 
Where a contract is minor or routine, it may make sense to obtain probity advice from within government without appointing a probity auditor. Such advice is available either from the APU or directly from the VGPB. Gaining APU or VGPB approval for a probity plan is a simple way of obtaining independent verification that proper processes have been established. However, in some instances it may be expedient to engage the services of an external probity adviser. 

The rest of this section looks at the role that an external probity auditor should play in a major transaction. 

What is probity auditing? 
A probity auditor has three main roles: 

· to provide advice to government during a tendering process on probity-related issues, in order to establish procedures which meet recognised probity standards and ensure that any problems or questions are dealt with satisfactorily;

· to provide independent scrutiny of the tendering process to ensure that prescribed processes are actually adhered to; and

· to provide a report at the end of the process which records an independent professional view of the way in which it was managed, from a probity perspective. 

A probity auditor cannot: 

· act as insurance against errors in decision making; 

· be expected to comment on the commercial effectiveness of the project team in its negotiations with bidders; or 

· be called in part way through to try to rescue a tendering process, to try and remedy an already tainted process.

Finally, when considering the engagement of probity auditors, the following should be considered: 

· Complexity alone is not sufficient justification to use a probity auditor. Departments should be capable of carrying out their charter even if it involves the development of major infrastructure projects, for example. If departments believe that they do not have the resources or skills to undertake such projects, they should first seek technical advice. 

· It is emphasised that probity must be an integral part of any process and not be a last minute consideration. Agencies should have systems, policies and procedures in place that can withstand public scrutiny and are consistent with existing government policy. Departments should ideally have their own internal probity standards and not have to rely on 'contracting in' such expertise. Consequently, departments must ensure that staff are familiar with probity issues and are sufficiently trained in government policies and procedures.

· Probity auditors are no guarantee that problems will not occur. In some instances, the inappropriate use of probity auditors has actually created problems.

· Probity auditors are generally paid for their services by the public sector agency which employs them. This relationship can create the appearance of divided loyalties, real or otherwise. Accessing probity auditors from a whole-of-government panel can help to keep the engaging agency at arm's length and to avoid capture.

· Probity auditors should not be used to transfer risk from the public sector agency to someone else. Management is still accountable for the decisions it makes. The engagement of a probity auditor should not be seen as a way of avoiding having sound processes

What does probity auditing achieve?
Probity Auditing
General
The probity auditor will normally report to the Secretary or his/her nominee. The immediate task of the probity auditor is to assess whether the procurement/project team runs an open and fair process. 

Specifically the probity auditor needs to assess whether the project team: 

· observes the VGPB policy on probity; 

· has in place a sound set of processes enshrined in the probity plan; 

· actually fulfills the requirements of the probity plan; and

· acts within the limitations of prescribed tendering and contracting policies, rules and guidelines. 

The probity auditor may: 

· confirm the process is fair and nothing more needs to be done; 

· advise when any errors or omissions occur, or 

· as a last resort, recommend that the tendering process be terminated and rerun. 

Generally the services required from a probity auditor are as follows: 
Specific Tasks 
In order to safeguard the integrity of the project and to ensure that the processes of selecting a tender are carried out in an open and fair way, a probity auditor should: 

· review the probity plan for soundness;

· review the proposed documentation applying to the tender from a probity perspective; 

· respond to requests to examine any probity issues arising during the course of the project, including advising how to redress any errors or omissions; 

· report any act of omission in the tendering process that affects, or may affect, the process integrity; 

· attend meetings where necessary;

· monitor adherence to the probity plan; and

· provide report(s) as required by Secretary or his/her nominee. 

Preparation for the engagement of probity auditors 
It is expected that departments will have at least draft copies of: 

· documentation that fully and clearly defines the goods and services to be purchased and evaluation criteria and methodology; 

· RFT documents that fully satisfy government probity standards; and

· probity plans that outline processes for handling bids, maintaining confidentiality and communication with bidders, conflict of interest declarations and assessment, and details of the documentation required of contracts, decisions and briefings. 

It is also expected that staff will be suitably skilled and trained in RFT document preparation and in probity principles and practices.

Reporting 
The probity auditor should provide reports as required to the Secretary or his/her nominee, usually at key stages of the tendering process. 

At the end of the process, the auditor should prepare and submit a Tender Selection Probity Report which sets out his/her professional view of whether the process which has been followed was open and fair and met the required standards of probity. A template report is attached as a Form. 

Retrospective Audits 
Some tendering and contracting processes may be underway when probity auditing services are required. In these cases, a review of the processes to date would need to be undertaken, and to the maximum extent possible, the probity auditor would be required to carry out the tasks required for a full audit. 

There may also be occasions where the process and the recommendation for supplier selection are completed. This would generally involve a review of the documentation and discussions with key players. 

In these instances, the probity auditor's report will usually need to be qualified.

Attendance 
The auditor should be required to attend meetings only to the extent necessary to ensure probity of the process. Meetings will include: 

· briefing sessions with potential bidder;· 

· a meeting to brief staff on probity matters if deemed necessary;· 

· meetings of the procurement team as required; and

· debriefing sessions with bidders. 

The auditor should not normally be required to attend: 

· procurement team meetings which are unlikely to consider probity-related issues; 

· working committee session;, and 

· negotiations with bidders unless he or she deems it necessary in specific circumstances, in order to protect the integrity of the project. 

The auditor should be given full access to necessary documentation, personnel, meetings and premises to assess the adherence to the principles of probity. 

Intellectual property in the working papers of the auditor should remain the property of the government. Copies of the auditor's materials may be required during or after the audit for departmental records.

Answerability 
The probity auditor should report to the Secretary or his/her nominee as an independent probity auditor to the project. 

Day to day liaison with the auditor will be undertaken by the Chairperson of the procurement/project team. 

Public Scrutiny 
All probity auditors' reports will be made available in full for scrutiny by Parliament, the Auditor-General and anyone else with an interest. 

Probity Auditing and Contract Effectiveness 
A satisfactory probity audit does not guarantee the best possible decision is made in the award of a contract. However, since probity processes and guidelines are intended to facilitate good decision-making, ensuring compliance with those processes will help to meet that goal. Following due process is also likely to ensure that the tendering or contracting process is transparent, runs smoothly, and does not give rise to criticism or queries from tenderers. 

Probity auditing is auditing for compliance. It does not check the effectiveness of the resulting contract. Where probity problems arise, part of the probity auditor's job will be to find a way to put things right with a minimum of delay and cost to government. 

Probity auditors should ideally be retained on a fixed price contract, with provision for extensions sufficient to allow for extra work or delays beyond the auditor's control. It should be made clear from the outset what level of involvement is expected of the probity auditor. For instance, the project brief should indicate the types of meeting he or she will be expected to attend, and the anticipated time span of the appointment. 

How to choose a Probity Auditor 
A probity auditor can be engaged from the probity auditors panel being established by the Procurement Branch, Department of Treasury and Finance. 

Reporting arrangements for the Probity Auditor 
The project team should establish a clear set of procedures which enables the probity auditor to raise any concerns at an appropriately senior level within government. Such concerns could, for instance, be addressed initially to the chair of the procurement/project team, giving a reasonable time for the chair to respond. If the probity auditor considers that a satisfactory response has not been forthcoming, an avenue should be available for escalating the concern, for instance to the Departmental Secretary or Audit Committee. 

Probity Advisor 
Probity advisers are people with extensive experience and skills in tendering and contracting, who also possess a good practical knowledge of probity issues. Advisers can be drawn from departmental personnel or from external sources. They can play a key role in developing probity plans and other key documents and may provide training for staff on probity, principles and guidelines. 

The probity advisor will generally report to the Chairperson of the Procurement/Project Team.  The following is a broad outline of services provided by the probity advisor:

· probity advice on the tender planning, invitation, evaluation, negotiation and recommendation processes and to assist the department in complying with the Victorian Government Purchasing Policies

· provide advice/brief procurement team on the ‘probity principles’ only if not provided by a probity auditor

· advise and/or assist in the preparation of a probity plan (although responsibility for the plan and the outcomes from the plan still rests with the project team manager)

· advise and/or assist with protocols/procedures to ensure probity, eg processes dealing with communications with bidders and third parties, information security, confidentiality, conflicts of interest, records and information management, setting up data facilities etc.  (Wherever possible, probity protocols/procedures should be sourced from other tender projects from within and without the department, to avoid developing new documentation and to encourage continuous improvement)

· advise and provide probity feedback on tender documentation

· advise on probity which may arise in the conduct of the tender process

· provide advice on the ‘robustness’ of final recommendation process

The following services are not to be provided by a probity advisor ie undertake the functions, tasks or activities of a probity auditor.  In particular, the probity advisor shall not:

· ‘sign-off’ that the project, (or any stages of the project) has met probity requirements

· witnessing tender opening

· attending any meetings purely as an independent observer

· any activities or task that are the responsibility of a probity auditor if one is appointed

· provide direct communication or liaison with probity auditors unless directed to do so by the Chairperson of the procurement/project team 

Probity advisors, in the course of their duties, may be required to provide written reports on the following:

· initial gap assessment of probity requirements

· ad hoc reports or written advice as requested by the department

· final report outlining the advice/measures provided to cover identified gaps and any unanticipated probity issues which arose

POINTS TO WATCH AND AREAS OF RISK 

There are certain critical times during a tendering process when the potential for probity problems to arise is at its greatest. There are also a number of common issues in any tendering exercise about which managers and probity auditors should be particularly vigilant. These are: 

· The need for consistency and continuity: As discussed above, all bidders should be given the same access to commercial information and the same guidance and instructions on the conduct of the tender process. Procedures, rules and bid evaluation criteria should be applied consistently so as to prevent any actual or perceived discrimination. Consistency of this kind can best be maintained where clear procedures are documented in advance, where staff are fully briefed, and where there is a strong measure of continuity in the personnel who make up the project team and its advisers.

· Communications with bidders: Clear protocols need to be established in advance of meetings with bidders to ensure that a consistent approach is adopted on the Government side. This can be achieved by agreeing to detailed agendas in advance and by authorising specific project team staff to speak on specific subjects. Procedures need to be established to ensure that written communications with bidders are signed off at an appropriately senior level within the project team.

· Storage and distribution of tender information: By adhering to the security protocols described above, project teams can minimise the risks that confidential tender-related information might transfer to others or inadvertently move in the public domain.

· Adherence to tender closing deadlines: Adherence to tender closing deadlines is of great importance in maintaining the integrity of the tendering process. Bidders can be seen to obtain an unfair advantage if they are permitted to have more time to prepare bids. Similarly, if bids are received, opened and distributed ahead of the closing date, it is theoretically possible that details of those bids could be passed to other bidders. Bids should not be sent to the bid evaluation committee until the nominated deadline for receipt of bids has elapsed. 

· Probity checks on bidders: This document has focused on the steps project teams can take to ensure that the processes they run meet accepted probity standards. A separate probity issue relates to bidders and their past conduct. No matter how well the tender process is run, the Government could be embarrassed if it awarded a major contract to a firm which had a record of illegal or unethical activity. The project team should therefore take advice on whether it would be appropriate to run probity checks on bidders. Such checks would need to be mentioned and provided for specifically in the RFT

· Changing bid parameters: As it moves through the tender process, the Government may decide to adjust the procedures and parameters for bidding, including the evaluation criteria. For instance, this could occur in a staged tender process, if indicative bids prompted the Government to rethink the basis on which bids should be sought. It might also occur if external factors led to delays in preparing tender documents or providing key information to the market. Changing fundamental tender arrangements in the middle of a process is undesirable, particularly if such a change has not been anticipated, even as a possibility in the RFT. But RFTs should be drafted so as to allow the Government a degree of flexibility to adjust its requirements. The key point is to ensure that all bidders are given the same, clear information at the same time, and that the change in bid requirements is not perceived as favouring or disadvantaging a particular bidder or group of bidders. That said, project teams are strongly advised to consult the probity auditor (if appointed) or legal advisers before contemplating any significant departure from the terms of the RFT.

· Finalising the deal - legal risks: During the final stages of the bid evaluation process, staff in project teams are likely to be in frequent contact with members of the front-running bidding team. It is essential that nothing is said to the bidder, explicitly or implicitly, to indicate that they have won until all relevant bid evaluation activities, sign offs and approvals have been obtained. There is a risk of 'drifting into a contract' through unguarded informal discussion with a bidder. It therefore makes sense to establish clear procedures for handling contact with bidders in the later stages of the tender process, to establish early on the approvals that are required before the preferred or successful bidder can be selected, and to spell out in the RFT exactly how and when the contract will be concluded. Obligations under the Trade Practices Act also need to be considered

· Public announcements: It is recommended that the Government develop a clear communications strategy for announcing key milestones during the tendering process. The strategy will generally need to be discussed and agreed in advance with Ministerial and Media Unit staff, ensuring that commercially confidential information is not disclosed to unauthorised personnel. It is also helpful to explain to bidders, either in the RFT or in other written material, what the Government expects to announce and when. Bidders need to be briefed to avoid misunderstandings. 

· Debriefing - All bidders should generally be notified at the same time the result of a tendering process is announced. They should be given the opportunity for a more detailed debrief. The project team should avoid revealing information in the debrief which might compromise the commercial interests of the Government or of any other bidder

· Establishing clear trails of documentation (paper and electronic): In the final stages of a tendering process, events may unfold rapidly, with decisions being made in response to pressing deadlines. Despite these pressures, it is essential that key discussions, data and decisions are documented and filed in a form which allows those undertaking subsequent reviews of the tendering process to understand clearly how, why and when the key decisions were made. It is important that records are kept throughout a process, it will be difficult for outsiders to reconstruct a trail from the documents left behind when project teams disband and personnel move on.

REFERENCE DOCUMENTS 

These guidelines are intended to cover all the main probity-related issues on which project teams will normally require guidance during a major tendering process. For further background reading, you may wish to consult: 
Contracting, Privatisation, Probity and Disclosure in Victoria 1992/99, an independent report to Government - Audit Review of Government Contracts, May 2000 
Probity Auditing: When, Why and How Independent Commission Against Corruption, December 1996 
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